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8l)e  ianlt  (TttUs  nf  llttiitsBliKimcu 

AlthoQgh  the  numeroaB  qaestions  which  lie  at  the 
foundation  of  the  original  titles  to  land  in  Pennsylvania 
have  lost  their  interest  with  oar  brethren  in  Philadelphia 
and  the  adjoining  counties,  there  is  still  a  large  portion 
of  that  State  and  of  the  Union  in  which  these  questions 
are  continually  arising  and  calling  forth,  in  their  investi- 
gation,  the  highest  intellectual  efforts  of  the  Bar  and  the 
Bench.  We  had  occasion,  in  our  January  No.  to  express 
a  hope  that  Judge  Huston,  who  is  confessedly  the  most 
competent  of  any  man  now  living  to  deal  .with  this  sub- 
ject, would  not  be  discoursed,  by  the  destruction  of  his 
manuscripts,  firom  giving  to  the  profession  and  the  peo- 
ple his  proposed  work  on  Pennsylvania  Land  Titles.  It 
now  gives  us  great  pleasure  to  state  that  the  work  is  in 
the  hands  of  the  publishers.  When  it  appears  we  shall 
peruse  it  with  attention. 
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In  eximiiiiiif  a  number  of  papert  connected  with  this 
tabject  we  laid  our  handi  upon  an  argument  of  12  or  14 
pages  in  length,  closely  written  on  foolicap  paper  on 
which  are  discossed  several  very  interesting  questions 
arising  in  the  case  of  Adams  v.  Jackson  reported  in  4th 
Watts  4&  Sergeant  55.  The  argoment  was  prepared  by 
J.  Geo.  Miles,  Esq.,  and,  jadgbg  from  the  ability  with 
whidi  the  points  arising  in  the  case  were  discussed,  had, 
without  doubt  a  powerful  effect  in  securing  the  affirmance 
in  the  Supreme  Court  of  the  judgment  below  in  fhvor  of 
his  client  As  matters  of  generfd  interest,  and  for  the 
purpose  of  calling  attention  to  two  questions  discussed  by 
Mr.  Miles,  we  make  the  subjoined  extracts  from  his  argu- 
ment. One  relates  to  the  question  whether  a  person  can 
acquire  a  settlement  right  by  the  residence  of  his  tenants, 
and  the  other  treats  of  the  question  whether  the  purchase 
and  locating  of  a  loit  warrani  by  the  settler  upon  land  pre- 
viously held  by  settlement  right,  is  not  an  abanukmmmt  of 
the  pre-emption  right  under  the  settlement  laws : — 

*•  Tlie  definitioo  of  mo  mctml  tetdeineiit  u  dacltfed  by  the  ddfaetkmof 
tfMMt  of  tiboaoth  DeooiDb«r,1786,it  u  IbDowf :— ^  By  a  tettloiiiOBt 
■hall  bo  «odontood,  ma  octnl  ponoool  loadont  ■ottJoaoal,  wMi  a  maol- 
fiMtitatootionof  makiocitaplacoofabodo,  aadtho  moaosc^fopportiiiga 
fgwuStft  aad  oontiBVod  Irona  timo  io  timo,  nnloit  iatorropCed  br  too  onomy, 
or  hjf  gomg  into  Ho  mUUary  ierviceof  ikU  county  dwing  tae  tpor."  u 
has  Dooo  jttdiciaUy  docidod  that  by  the  wordi  *«  with  a  manifest  iotontioii 
of  Biakiag  it  a  pkco  of  abode,  and  the  moaos  of  snpportinf  a^nify*'  is  to 
bo  nodorstood  **  a  settlomoDt  made,  ^otfi  raised  and  a  per$im  or  persons 
residing  thereon"  and  that  the  **  connecting  the  personal  residence  npon 
the  knd  with  the  bosiness  of  rtdtUg  or  growing  grain  npon  it,  and  by  this 
means  supporting  the  fiunily  residing  tluireon"  is  an  essential  ingredient 
in  the  title  derifod  from  an  actual  settlement  And  his  Hon.  Judge  Ken- 
nedy, in  deliforing  the  opinion  of  the  Snpreme  Oonrt,  in  Gardner?.  Mar- 
cy,  5  WatU  341,  Glares  the  intetUioni  of  the  settler  at  the  time  of  the 
ie^ement  being  made,  a  contrdling  feature  in  the  title.  His  words  are 
**  from  the  express  language  of  the  act,  as  well  as  the  plain  meaning  of 
it,  the  settler  must  not  only  iiUend  to  make  the  land  his  permanent  pbce 
of  abode,  but  likewise  the  permanent  meam  of  supporting  his  &mily"  See* 
Now  who  is  the  person  designated  in  the  act  as  necessary  to  ha?e  the  in* 
tention  required  to  accompany  the  aeti  done  upon  the  ground  ?  Surely  it 
cannot  be  ^e  tenanL  He  cannot  ha?e  the  intention  to  make  it  a  perma- 
nent place  of  abode,  and  the  permanent  means  of  supporting  his  &mily« 
It  must  necessarily  then  be  the  landlord  who  is  intended  by  the  act,  if  an 
actual  settlement  can  be  made  through  the  acts  of  a  tenant.  His  tntentumi 
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^P^BJ  vid  muMj  the  aeU  of  bit  tenuit.    Bat  whoie  fiunilj 

■Mt  h»  intend  t»  be  nltJOMtely  •apportod  out  of  the  knd  T  Tbowordsof 
tfio  act  loom  itroii||;ly  to  point  to  bit  own.  It  bts  boforo  boon  ibown  that 
tiboro  omot  bo  ao  tntetUiim  to  make  tho  knd  a  plaeo  of  abode*  and  tfiatia- 
taatioiitfaoact  H^  moat  bo  ••mofii^*'    It  to  aaid,  howoror.  that  Ae 
act  only  reqoiroi  aa  intention  to  make  it  a  {dace  of  abode  lor  a  fiunilT— or 
Ib  otfier  worda  Ibr  any  fiunily  which  the  kndloid  or  iottler  may  diooae 
to  pot  inb  the  poaioaoion  of  the  knd.    It  aoenu  to  be  anppoaod  tfiat  all 
the  acts  can  be  done  by  a  tenant,  and  tfiat  the  Undlord  ahall  not  be  held 
to  timperfHrmanoe  of  any  of  them,  nor  ahall  he  be  held  to  intend  to  per* 
Ibrm  them.    Now  tho  aeU  mnj  bo  oicoaod  in  two  ommierated  caioa — to 
wit,  in  the  caae  of  an  inUrruptum  by  an  ^nemv — or  the  going  into  the  miU' 
tary  agmcc  of  ike  eomntry  during  a  war.    Tlie  intermpCkm  bT  an  <iiai||f 
might  ozcaae  tho  dereliction  of  me  poaaeanon— by  either  the  landlord  or 
the  tenant,  bat  would  the  **  going  into  the  mllitt^  lerfico  by  the  tenant 
excofo  the  landlord  ?  The  Improror  himself^  if  rending  on  the  land  coold 
be  excoaed  for  a  breach  In  tho  continoity  of  the  poatosMon,  daring  tho  time 
employed  in  the  lenrice  of  hto  coontry,  bat  by  no  intendment  of  the  ad 
comd  ue  abtonco  of  his  tenant  excuse  him,  for  then  there  woald  be  want- 
ing the  *«  mamfut  intention**  reqnired  by  the  law.    The  case  of  Gardiner 
T.  Maicy,  6  Watts  341,  before  cited,  and  the  case  of  Wynkoop  r.  Heath, 
10  Watts  429,  seem  strongly  to  point  to  the  conitnietion  ot  the  act  of  Aa* 
aembly  of  1786,  that  tho  improrer  mast  intend  aftimatel?  to  make  the  land 
hU  plach  of  abode  and  the  means  of  supporting  hu  fomily.  And  these  are 
not  the  only  cases  that  point  to  this  conclasioo.  In  the  lessee  of  McLaogh- 
fin  T.  Maybnry,  4  Yeates  637,  it  was  ruled  that  **aman  cannot  be  an  ac- 
tual aettler  on  Vtm  tracts  «f  land ;  bat  if  he  has  children  of  safllciont  age 
to  reside  on  and  cultlTato  the  tonds,  those  children  mldit  obtain  a  tract  dT 
land  by  setdement."    Why  is  it  that  this  Is  the  Uwf  Becanse  the  set- 
tlor's tnUnOont  haTo  to  be  accompanied  by  hto  own  aeU  in  thto  case    he 
most  intend  to  make  die  ptoce  of  hto  own  residence  a  permanent  abode, 
and  a  means  of  supporting  hto  fomily  to  gi?e  him  a  HtJU  to  that  residonoe 
as  an  actual  settler,  and  such  an  intention  to  inconsistent  with  an  intentioa 
to  make  another  ptoce  his  permanent  home.    It  to  here  said  the  children, 
if  of  sufficient  age  to  reside  on  and  cultifate  the  lands,  may  acquire  title 
thomaelres— but  not  for  their  fother,  because  in  this  parttoular  case,  the 
fother's  ifnention  cannot  accompany  and  qualify  their  aeU,    So  in  Smith 
T.  CHrrer,  11  Sergeant  &  Rawle  267,  it  was  held  that  «« a  man  cannot  be 
eeized  of  an  improrement  right  in  trust  for  another'* — and  in  page  266  it  to 
said,  if  the  son  was  the  owner  of  the  improvement,  so  as  to  enable  him  to 
be  a  tarustee^  he  was  the  owner  to  OTory  intenL    This  shows  that  if  the  ' 
acts  and  the  intentions  are  done  and  entertained  by  the  same  Indiridua], 
he  must  ha?e  all  the  benefits  resulting  therefrom.  It  may  be  said  the  con- 
atruction  contended  for  would  prevent  a  settler  from  ever  acquiring  an 
eouity  from  the  acts  of  a  tenant.    Thto  consequence  does  not  necessarily 
HJtow  from  the  doctrine  advocated.    If  the  hndtord  be  so  situated  diat  hia 
intentimu  can  be  connected  with,  and  qualify  the  acts  of  his  tenant,  he 
may  have  the  benefit  of  those  acts.    For  instance.  If  the  landlord  be  re- 
siding on  a  tract  of  land  for  which  he  has  a  legal  title,  he  may  acquire  an 
equity  as  an  improver  from  the  acts  of  hto' tenant  on  anoUier  tract,  provi- 
ded he  has  the  requtoite  intentions  of  making  that  tract  ultimately  hia 
place  of  abode.    He  can  have  these  intentions  without  jeopardizing  hto 
legal  title  to  the  tract  on  which  he  then  resides,  because  hto  Intentiona 
have  nothing  to  do  widi  that  tide.    But  It  has  before  been  shown,  that  if 


Digitized  by 


Google 


4  LAUD  T1TLS8  OF  PENN8TLVANIA. 

he  be  •!  Mlotl  eectler  on  tht  trael  en  wlMdh  be  Ihreii  he 
title  %b  eaelfaer  Md  M  i^^  iiDprafer«  beceiiee  the  oeeeeMij  iment 

*dieoth( 


hiMC  be  wiBtlBg  hi  Ihe'  one  or  die  others 

^  Wheo  Adema  porehaeedtiie  kiet  werranteof  tibe  13tfa  M%ich,  1794, 
lb  the  iiaiD#e  of  Jeremkh  Joho,  Jemei  John  mad  Joeieh  John,  mod  had 


ihem  Mr?e{ed,  hereby  ahandtmd  the  eipiitT  of  his  ImproremieDtii,  if  he 
-    -  iw.4Yb         "  -^  ^ 


geeot  dc  Rewle  434.  A  wanrnntee  it  <#<00pei  from  taefciog  eo  eternie^ 
eoatireiy  to  hie  warmbt,  4  Sergt  Ac  B 
The^  t.  Hasl.  Ademe  fben  moat 
Ae  nftftenii  eed  anrfeja— tad  tb^  i 
ftoaa  tibe  dale  of  the  eeeeptiaee  of  the  anrfoja,  aa  enmaaiy  decided  ih 
Mnlhoaabd  t.  M'OaDald,  6  Watta  175;  3  Yeetea 26^800 r.  Letera.— 
Tbe  eqivi^  af  at  Aetwd  aettler  raati  npoa  an  bi^fUed  cdtUrael  nMt  tibe 
fttati  thatheahaB  ha?e  tiie  land  on  which  he  haa  made  hia  aottfemebt 
^oa  obmiiiaaee  with  tfie  reoiMtioaa  of  the  law  abfendag  hia  eeae. 
Apaitaf  thitoootraet  iathatheabantabeoata  wamat  ybmukif  apea 
hb  impaatameat,  aad  alata  the  date  of  ittndjt  aoldmt  heaiiarbe  ehmed 
iHdi ImUnH ftma the oommiiaobmeat fif hia eoaitable title.  Ithaabefir^ 
biateahfwa  that  he  iaaot  permitted  to  oeer  a  oate  priar  to  tfie  date  ttM 
Ibhia^ArMMit.  ndaiaapanofhiaco&tMet  Bat  eaa  he  be  p^raOttad 
to  fepMlt#  hia  offUiaal  laipUed  eonttaet  aa  the  bom  or  iubdrahm  of  a 
adbaeuabat  legal  tiSe— aad  jmrdUue  aaotfier  cotUract  made  between  tibe 
State  aiil  •MMt  iodifldaal.  Witbrnt  beiilg  aoblected  i 


[  to  me  peril  of  hat* 
Uithia  fhUd  a^tldied  to  reat  aoMynpoa  thai  after  parehaaed  coatraet 
^  the  le|al  (Donaeqaeneea  reaidting  from  Itf  In  Heath  r.  Knap,  10 
Watta*  tup.  406,  It  #aa  held  tfiat  aa  aaezecated  wanrnat  waa  a  mtta 
tbbtriiBtv  a  aaere  dioae  iaaetioa— not  die  aabjed  of  a  Imr  aad  aaleaader 
a  ft.  ft.  The  aettler  cannot  porehaae  ihia  contract  and  obtain  hia  lenl 
fitte  m>^erlt    aad  iHiea  aoaie  of  ^  oonaeqneneea  roBakini  from  it  do 


aotanit hiai,  be  permitted  to  go  lack  to  hia  own  origMial  impfied  contraet 
trhich  he  haa  ahantUmed^  aa  Oie  ground  of  the  i^oTeatate  which  he  aika 
Aa  GeoMBoiweeldi  to  confirm  to  him.  If  the  CommonweaMi  wUl  per* 
a&it  htm  to  perfect  hia  title  by  the  pnrchaae  of  a  loat  unexecntel  contract 
with  anodber,  there  it  no  injoatice  done  him  by  holiting  him  to  the  leal 
iaddenta  and  efiTecta  of  that  contncta.  It  ia  an  entire  new  contract  be- 
tween him  and  the  State  and  antil  an  aa^tanee  of  a  aar? ay  onder  it  no 
thle  ia  granted  aa  agaiaat  a  pikr  appropriator.  Digga  r.  Bowaing.  4 
84tgt.  dTEalfie  353.  .^. 
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Sttpntnt  (totrt  of  €>i)io.— In  Bank. 

ABSTRACTS  OF  DECISIONS. 

Report^  hg  J.  H.  Gri$wM. 

Tke  Sekoamer  Aurora  BareaUi  y.  Tkomoi  DoUte— Error 
-«-AsED,  J.,  Held — I.  That  in  eonformity.  to  the  decisidn 
.  in  Goodsill  v.  the  brig'  8t  Loais,  the  act  of  1840  regulat- 
ing the  collection  of  claims  against  steamboats  and  other 
water  crafti  had  no  extra  territorial  jarisdictiont  and  only 
iqiplied  to  cases  arising  within  the  State  of  Ohio,  or  to 
boats  navigating  the  waters  within  or  bordering  upon  the 
State,  at  the  time  the  action  arose.  2.  That  the  explan- 
atory act  of  1848,  extending  the  operation  of  the  act  of 
1840  to  all  cases  arising  withoat  the  State  of  Ohio,  and 
to  all  cases  then  pending,  as  well  as  to  fatare  cases,  is 
inoperative  as  to  cases  pending  at  the  time  of  its  pas- 
sage. 3.  That  said  explanatory  act,  so  far  as  it  relates  to 
fature  cases,  is  valid,  but  so  far  as  it  assumes  to  put  a  con- 
struction upon  acts  of  the  Legislature  which  the  Courts 
had  already  construed,  and  to  govern  cases  pending,  is  in- 
operative. 4.  That' the  Legislature  cannot  exercise  judi- 
cial powers,  and  give  a  construction  to  their  own  acts,  and 
bind  the  Courts  in  respect  to  past  or  pending  cases. — 
Judgment  reversed. 

Jacob  Nice^i  exW$.  v.  Charles  Obertz — Error — Sandusky. 
Hitchcock,  J.,  Held,  That  in  an  action  upon  the  covenant 
against  incumbrances  in  a  deed,  it  is  not  sufficient  for  the 
plaintiff  to  show  that  he  has  been  compelled  to  pay  a  gross 
sum  to  free  the  premises  from  dower,  but  he  must  show 
that  the  dower  has  been  assigned  according  to  the  provi- 
sions of  the  statute,  either  by  getting  off  the  dower  by 
metes  and  bounds,  or  by  assigning  it  as  of  the  rents  and 
profits.    Judgment  reversed. 

Seth  Jennings  v.  M.  A.  Johnson^  et.  ol.— Error — Erie. 
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ReeDi  J.,  Held,  That  if  property  be  replevied  from  a 
Sheriff,  holding  it  under  execution,  and  the  issue  be  found 
for  defendant,  if  the  value  of  the  property  be  greater  than 
the  amount  of  the  execution,  the  rule  of  damages  is  the 
amount  of  the  exeeutiouj  with  interest  on  the  same  and 
the  costs  made  on  the  writ ;  but  if  the  value  of  the  prop- 
erty Im  less  than  the  amount  of  the  execution,  then  the 
rule  of  damages  is  the  fiiU  value  of  the  property.  Judg- 
ment affirmed. 


IN  THB  FffSr^JyOIOUL  DISTRICT  OF  PBNNSTLVANIA-^HIL'A; 

JONES  ft.  WHITEHEAD. 

1.  A  Ooft  of  OliMrnrj  Uk  Bngtind  will  imtpoi>  to  iMliiin  wdi  ^mmmB  m 
I  Md  ollMta  iMTing  Imt  ft  Uiritod  iaitfwt  Ib  nal  Mtftto  ftvB  eoaaitti^ 
» wbM  lli#  aolt  abovt  to  b«  dMi^  will  work  a  iMting  ii^Jiuy  to  UMiahotw 
ItoMft. 

t.  A  toMBt  firom  jmr  to  jmr  k  bound  b j  kw  to  treat  a  turn  in  a  hatband 
liknkannar,  keeording  to  dm  enatoni  of  tho  eonntrj,  and  wbon  ha  doai  not  a 
Oonrtaf  OoanMB  PUat  in  PonnqrlTanla  will  mtrain  him  bf  ^t  of  Bittopo- 
aant  nndar  dm  act  of  S9  Mandi,  1822,  from  dobg  anj  ii^Jnrf  to  Uia  premitof 
hj  net!  contraiy  diarato.  And  where  the  leaio  hae  ei^ired  bj  ita  own  Untita- 
lion  enoh  writ  of  Bttrepement  maj  iaeae  withoat  a  proTiooi  notice  to  quit 

3.  A  tonant  in  BngUnd  will  not  bo  pormitted  to  ramoTO  anj  thing  from  tho 
land,  oantiarjr  to  tha  cottom  of  the  ooontrf  and  to  the  good  hoibaadiy  of  tho 
ftrm,  eodi  aedong,  oompoet,  or  nraok,  haj,  ttraw  and  fodder,  Ike. 

4.  Plooghing  down  eod  and  graie  for  the  pnrpoie  of  iowing.Uie land  with 
com  under  the  oireometancet  of  the  oaee,  wai  held  to  bo  watto,  and  the  Court 
laatrainod  the  writ  of  Bftrepement  iMiied  to  rettrain  the  tenant 

The  opinion  of  the  Coart  was  delivered  by  Parsons,  J. 

In  this  ease  there  was  a  writ  of  Estrepement  issued  on 
a  petition  of  the  plaintiff  alleging  that  the  defendant  was 
a  tenant  on  his  farm  for  a  year,  and  that  he  was  commit- 
ting mute  upon  the  premises  by  his  ploughing  down  sod 
and  gra^  for  the  purpose  of  sewing  the  land  with  com ; 
and  that  if  he  was  permitted  to  persist  in  it,  those  acts 
would  cause  a  great  and  lasting  injury  to  the  freehold  in- 
terest of  the  plaintiff.  That  the  defendant  was  acting  in 
this  respect  contrary  to  the  rules  of  good  husbandry,  and 
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was  violating  at  least  the  implied  conditions  of  his  lease. 
After  the  issuing  and  service  of  the  writ,  the  defendant 
appeared  and  moved  for  a  role  to  show  caase  why  the 
writ  of  Estrepement  should  not  be  dissolved.  On  the 
hearing  of  this  role  nomerons  depositions  have  been  read 
on  both  sides— and  the  cause  discassed  not  only  upon  the 
factSt  bat  various  questions  of  law  have  been  raised 
against  the  propriety  of  sustaining  this  proceeding.  I 
think  they  may  all  be  arranged  under  the  following  prop- 
ositions : 

We  are  asked  to  dissolve  this  writ  on  three  grounds :— - 

1st.  Because  it  is  intended  that  the  acts  complained  of 
by  the  plaintiff,  if  committed  by  the  defendant,  are  not  in 
law  woite. 

Snd.  That  before  this  writ  could  be  sued  out  by  the 
landlord,  he  was  required  by  the  act  of  Assembly  to  give 
notice  to  the  tenant  to  quit. 

3rd.  That  under  the  evidence  disclosed  the  complaint 
made  by  the  plaintiff  that  watte  has  been  committed  is  not 
sustained  because  those  acts  are  not  an  injury  to  his  fiurnu 

No  principle  of  law  is  better  settled  than  that  a  Court 
of  Chancery  will  interpose  by  injunction  to  restrain  such 
persons  as  tenants  and  others  from  committing  waste, 
having  but  a  limited  interest  in  a  possession  of  property, 
when  the  acts  about  to  be  done  will  work  a  lasting  injury 
to  the  inheritance.  This  has  been  fully  admitted  in  the 
arguments.  But  it  has  been  contended  this  is  the  limit 
of  the  exercise  of  the  power  of  this  Court,  and  that  it  had 
been  extended  no  further.  Hence  it  has  been  said  that  a 
Court  of  Chancery  will  not  interpose  their  authority  by 
injunction,  where  the  acts  done  or  threatened  to  be  done, 
are  only  contrary  to  the  course  of  good  husbandry,  and 
work  no  ultimate  irreparable  injury  to  the  freehold. 

But  such  I  apprehend  is  not  a  correct  understanding  of 
the  action  of  a  Court  of  Equity,  nor  have  their  powers 
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been  cireamtcribed  to  raeh  a  limit    For  we  find  that  it 

in  ruled  in  Onslow  «#• 16  Yes.  178,  that  the  prin- 

eiple  relative  to  the  e^Lereise  of  the  power  of  a  Ckmrt  of 
Chancery  in  granting  an  injunction  to  stay  waste,  applies 
equally  in  the  case  of  a  tenancy  from  year  to  year,  as  to  a 
lease  for  a  longer  term ;  and  that  the  Judges  in  that  Court 
have  uniformly  decided  that  a  tenant  from  year  to  yeair 
must  treat  a  fiurm  in  a  husband  like  manner,  according  to 
the  custom  of  the  country ;  and  when  he  does  not  a  Court 
of  Chancery  will  give  its  aid  to  restrain  him  from  doing 
any  iigury  to  the  premises  by  acts  contrary  thereto.  And 
so  for  has  this  authority  been  exercised  that  they  will  not 
penttt  a  tenant  to  remove  any  thing  from  the  land*  ck* 
cept  those  things  which  he  could  do  according  to  the 
custom  of  the  country  where  the  farm  is  situated,  when 
the  removal  of  such  things  be  contrary  to  the  good  hua- 
bandry  of  the  form. 

Therefore  it  was  ruled,  in  the  case  of  Lathrop  et.  Marshi 
5  Yesey  358#  when  it  was  alleged  in  the  affidavits  for  the 
iiyuaction,  that  the  defendant  was  taking  and  carrying 
away  from  the  farm,  dung,  compost  or  muck,  hay,  straw 
and  fodder,  i^c,  and  that  .he  held  from  year  to  year,  al- 
though an  injunction  was  not  then  granted,  yet  tfie  Lord 
Chancellor  recognized  the  principle  that  one  would  lie. 
And  in  the  case  of  Poltney  «f.  Shelton,  in  the  same  book, 
page  147,  an  injunction  woigratUid  against  carrying  away 
from  the  premises  the  dung,  soil  and  compost,  or  the 
crops  growing  from  seeds,  &c.,  and  against  ploughing 
meadow,  and  committing  wilful  waste.  In  the  case  of 
Pratt  vi.  Brett  2  Madd.  373,  an  injunction  was  issued 
against  ploughing  up  ancient  meadow,  or  any  of  the  old 
pasture  land  belongbg  to  the  farm,  and  from  sowing  mus- 
tard seed,  or  other  pernicious  crops,  or  from  removing 
from  the  land,  hay,  straw  or  dung,  or  doing  any  other 
waste  upon  the  premises.    The  case  of  Perrat  vs.  Perrat, 
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S  Atk.  M,  and  Robinson  w.  Setten  210,  and  Strathmore 
v$.  Borrest  .8  Bro«»  C.  R,  73|  fully  sastain  the  doctrine 
that  lor  waste  eommitted,  or  about  to  be  committed  hy  a 
lefaiit  ftom  year  to  year,  or  persons  haTiag  other  estate^ 
a  Court  of  Equity  will  reBtrai^  the  person  in  posseseion 
•by  u||«Betimi. 
.  jlhis  snlveet  alio  seems  to  have  been  fully  considered 
by  Chancellor  Kentt  in  the  case  of  Kane  n$.  Yandeibarfh* 
1  John  Ch.  11— and  the  doctrine  ao  fully  ehown  by  the 
casM  alread  cited,  in  recognised  by  him.  And  it  is  said 
in  2  Story  Equity  107,  that  an  injunction  may  be  obtained 
against  a  traant,  from  year  to  year,  after  a  notice  toqnitt 
to  restrain  him  from  remoying  the  crops,  manure,  Ite.* 
not  according  to  the  usual  course  of  husbandry. 

From  the  eases  above  referred  to  it  is  clear  that  the 
Courts  of  Chancery  in  England,  as  well  as  in  this  country, 
do  not  restrict  their  power  of  granting  injunctions  to  that 
species  of  waste  which  goes  merely  to  the  destruction  of 
the  freehold,  or  a  part  of  it,  nor  is  it  confined  to  that  spa* 
eies  of  waste  which  is  sometimes  called  a  lasting  injury 
to  the  inheritance,  as  by  cutting  down  timber,  or  other  trees 
growing  upon  the  land,  or  the  destruction  of  buildings,  or 
a  direct  injury  to  them  ;  but  it  seems  to  be  intended  to  re- 
strain all  those  kinds  of  wa$ie  or  injury  to  the  inheritance 
which  deteriorates  the  land  when  used  for  agricultural 
purposes,  when  carried  to  such  an  extent  as  will  material- 
ly injure  the  rights  of  the  landlord  or  reversioner  when 
coming  into  the  possession,  so  that  the  property  cannot  be 
well  appropriated  to  those  purposes  for  which  it  was  orig^ 
inally  intended,  when  he  parted  with  the  possession.  The 
doctrine  seems  to  be  that  the  tenant  is  bound  by  law,  when 
he  rents,  to  farm  the  land  in  an  honest  and  husband  like 
manner,  according  to  the  custom  of  the  country  where 
the  land  is  rituated.  And  if  the  tenant  attempts  to  divert 
the  land  from  the  usual  course  of  husbandry  in  such  a 
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waj  as  materially  to  injure  the  same,  a  Court  of  Equity 
will  restrain  him  by  injunction  from  committing  waste  of 
this  descriptiim.  As  I  understand  the  decisions,  the  Court 
proceed  upon  the  principle  that  it  is  a  violation  of  the  inn 
jdied  contract  in  the  lease. 

If  then  a  Court  of  Chancery  would  interpose  by  injunc-* 
tion,  it  is  clear  that  this  Court  have  the  power  under  the 
act  of  the  90th  of  March,  1822,  to  interfere  and  restrain 
a  tenant  by  the  writ  of  Estrepement,  for  that  act  author- 
ties  this  writ  to  issue  in  all  cases  when  waste  has  been 
committed,  or  when  it  is  threatened,  if  the  plaintiflTs  case 
is  within  any  of  the  cases  mentioned  in  the  act 

Entertaining  this  view  of  the  law,  in  my  opinion,  the 
acts  complained  of  by  the  plaintiff,  if  sufficiently  sustain- 
ed by  proof,  are  woite  within  the  law,  and  that  it  is  waste 
of  such  a  kind  as  will  justify  the  Court  in  sustaining  the 
writ 

The  second  reason  alleged  for  dissolving  the  Estrepe- 
ment is,  that  before  it  issued,  the  landlord  had  given  no 
notice  to  the  tenant  to  quit  The  language  of  the  act  of 
Assembly  in  relation  to  this  point  is  as  follows : — **  It 
shall  and  may  be  lawful  for  any  owner  or  owners  of  lands 
or  tenements,  leased  or  let  for  years  or  at  will,  at  any  time 
during  the  continuance  or  after  the  expiration  of  such  de- 
mise, and  due  notice  given  to  the  tenant  or  tenants  to 
leave  the  same,  according  to  the  provisions  of  the  act  of 
Assembly  in  such  case  made  and  provided,"  &c.,  &c.  I 
am  inclined  to  think  a  fair  construction  of  this  act  requires 
that  before  a  landlord  can  have  this  writ,  he  must  have 
given  a  notice  to  his  tenant  to  leave  the  premises,  if  by 
the  law  the  tenant  is  entitled  to  such  notice. 

But  it  has  been  contended  by  the  Counsel  for  the  plain- 
tiff that  in  this  case  there  was  a  lease  for  but  one  year, 
and  therefore  as  the  defendant  was  bound  to  leave  at  the 
termination  of  the  lease,  he  is  not  within  the  act  of  As- 
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sembly  when  the  tenant  coald  demand  a  aotice  to  leave 
the  premiseB.  In  the  case  of  Bedford  v$.  HcElberson,  2 
S.SlR.SO:  It  was  held  when  a  lease  is  to  expire  at  a 
certain  time,  there  can  be  no  occasion  to  give  notice  to 
quit  In  the  case  of  Logan  v$.  Herron,  8  S.  &  R.  4OO9 
it  was  said  by  Chief  Justice  Tilghman,  **  where  the  lease 
is  to  determine  at  a  certain  timet  there  can  be  no  occasion 
for  notice,  because  the  time  of  termination  is  as  well 
known  to  the  tenant  as  the  landlord/*  That  decision  was 
made  in  a  proceeding  under  the  landlord  and  tenant  act, 
and  on  a  construction  of  the  act  of  the  21st  of  March, 
1772. 

In  the  case  of  Lesley  vs.  Randolph,  4th  Rawle  126, 
Judge  Kennedy,  in  delivering  the  opinion  of  the  Court, 
remarks :  **  It  seems  to  be  established  in  England,  as  well 
as  here,  that  when  a  lease  or  demise  is  determinable  on  a 
certain  event,  or  at  a  particular  period,  no  notice  to  quit 
is  necessary,  because  both  parties  are  equally  apprised 
of  the  determination  of  the  term ;  and  it  is  not  material 
whether  it  be  only  for  a  single  year,  or  any  longer  period. 

[And  in  Overdeer  «f.  Lewis,  1  W.  A;  S.  00,  it  was  held 
that  where  the  lease  had  expired  by  its  own  limitation, 
the  landlord  (without  notice  to  quit)  might  forcibly  dis- 
possess the  tenant  on  the  instant,  by  night  or  by  day. — 
Ed.  Am.  Law  JaurJ] 

It  appears  from  the  evidence  that  the  defendant  had 
occupied  the  farm  during  the  year  1846 — ^in  the  spring 
of  1847  he  told  the  plaintiff  that  he  would  give  him  but 
four  hundred  dollars  for  the  farm  for  the  year  1847,  and 
it  would  seem  to  this  the  plaintiff  assented.  It  was  con- 
ceded in  the  argument  there  was  a  new  bargain  made  last 
spring  and  that  the  defendant  rented  the  farm  far  but  one 
year.  If  such  is  the  fact,  then,  according  to  the  construc- 
tion put  upon  the  act  of  1772,  no  notice  to  quit  would  be 
required,  and  the  provisions  of  the  act  of  1822  authorize 
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the  writ  of  EKrepement  to  iMae  when  a  notice  is  given 
under  the  landlord  and  tenant  act,  and  the  view  taken  of 
that  act,  is  this,  that  when  the  lease  is  to  determine  at  a 
particalar  time,  this  is  a  notice  at  the  time  of  mftking  of 
the  contract,  and  therefbre  the  necessity  of  any  snbseqaent 
iK^tice  is  saperceded  by  the  contrast  itself.  Sach  beinf^ 
the  law,  in  my  opinion  there  was  no  other  or  previous 
notice  required  to  be  given  by  the  plaintiff  to  the  defend-*^ 
ant  before  he  issued  this  writ  If  this  viewis  correet, 
then  all  that  is  denumded  by  tfie  act  of  Assembly  seems  to 
hav«  been  complied  with,  and  this  position  assumed  by 
the  defendant's  counsel  cannot  be  sustained. 

'  The  last^  and  by fhr  the  most  difficult  point  friiieh  arises 
in  the  cause  is,  whether  under  the  evidence  before  us  Ihe 
sets  complained  of  are  watie  ;  tor  whedier  tiie  ploughinf 
up  thetssadow  ground  was  ifhrmiag  contrary  to  the  eu»*- 
tom  of  the  country,  or  whether  those  acts,  if  fblly  provud, 
would  be  bad  husbandry,  and  a  material  injury  to  the 
premises*  The  reason  why  this  |>oint  has  been  rendered, 
difficult  of  determination  arises  from  the  ftict  that  there 
is  nmch  coniicting  tcMimony.  Hence  when  the  Ooprt 
ftetermiM  lew  and  fhct,  and  are  compelled  to  weigh  tiie 
evidence,  it  is  alwayi  attended  with  eontideraUe  trouUe*^ 
Frequency  there  is  great  perpleitity  in  fixing  a  correct 
standard  of  judgment  on  the  facts,  and  therefore  I  have 
held  this  case  longer  undet  consideration  than  I  thould 
haviB  done  if  its  ultimate  decision  had  turned  upon  the 
application  of  any  legal  principles.  But  from  a  careful 
exaraitetion  of  the  evidence,  and  upon  mature  reflection, 
I  am  of  the  (pinion  that  the  acts  complained  of  by  the 
plaintiff  against  the  defendant,  and  which  he  was  commit^ 
ting  when  this  writ  iissaed,  are  waste— that  they  are  of 
such  a  nature  as  would  prove  an  injury  to  the  plaintiff's 
farm — that  it  is  a  coarse  of  farming  contrary  to  the  gen- 
end  custom  of  the  country,  and  a  violation  of  the  rules 
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of  good  husbandry — and  consequently  a  violation  of  the 
implied  contract  in  the  lease,  and  that  those  acts  are  of 
such  a  character  that  a  Court  of  Chancery  in  England 
would  feel  required  to  arrest  by  an  injunction. 

It  has  been  contended  that  what  might  be  considered 
bad  husbandry  in  England  would  not  be  so  here.  But  I 
am  not  willing  to  admit  the  soundness  of  this  proposi- 
tion in  its  general  application  to  all  parts  of  this  Common- 
wealth. In  the  agricultural  part  of  the  county  of  Phila- 
delphia, where  almost  every  acre  of  land  is  cultivated, 
and  made  to  yield  all  that  can  be  produced  of  a  vegetable 
kind,  and  large  portions  of  some  farms  are  gardens,  and 
long  fixed  meadow  land  is  producing  in  value  to  the  cul- 
tivator of  the  soil  more  than  the  most  fertile  bottom  land 
on  our  rivers  would  of  wheat,  I  think  we  should  be  very 
cautious  about  suffering  the  settled  course  of  fkrming  to 
be  disturbed. 

So  also  when  we  reflect  that  the  whole  vegetable  king- 
dom is  searched,  aided  by  the  light  of  science  and  chem- 
istry, to  find  manures  to  enrich  the  soil,  so  that  every 
farmer  may  be  satisfied  with  the  cultivation  of  but  a  few 
acres,  we  should  not  listen  with  a  ready  ear  to  the  clainf 
of  a  tenant  which  will  enable  him  to  take  ofi^  from  the 
soil  that  which  will  greatly  impoverish  the  land,  and  re- 
turn it  to  the  landlord  in  nearly  a  barren  state,  if  not  reft 
of  its  fertility  in  a  condition  at  least  greatly  impaired. 

It  is  difficult  on  such  a  subject  to  lay  down  any  general 
rule,  because  each  case  must  depend  upon  the  peculiar 
facts  which  surround  it,  and  on  this  point  I  do  not  wish  to 
be  considered  as  fixing  any  definite  standard.  But  sim- 
ply determine  that  under  the  facts  disclosed  by  the  evi- 
dence, I  think  this  writ  ought  not  to  be  dissolved. 
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SIXTH  JUinaAL  DI8TMCT  OF  PENNSYLVANU. 
Crmmfind  Coimly— JftifiM  far  a  New  Trial 

HAST  m  BUBHf . 


A  p«^  «lit  to  Wm  obl%«i  to  tnviM  HMtibMibiac^tMM  to  «4Md, 
isr  Hm  foU  ffm  oC  OMBf^riac  witli  Hm  kfil  Mceirity  oT  tUi  foniMa  proof 
•fHi  miwiiM,  aMy  fa^ooch  tho  gwdftifity  of  oach  witooio  bj  gonfl  oH. 
Amm,wkmh^hm^9m  wAmgiamiStfmSMmi  onniMd  iaoUof  bjiko 
•AorfMlf  iAf«MfB«lill|rto  •ttor  tttwi  ttoa  thooo  ooanooiod  wMitlio 
OKoootioB  <|f  omIi  doo^ 

TIm  ofUDiim  of  th«  Court  wat  deli?ered  by  Church, 
PrMdeat 

Itis R  geRondfule  iR  the  Irw  of  OTideDee  thRt  the  iR- 
tiodRetioR  of  R  wttReat  iR  proef  of  r  ORUfe  or  triRl,  is  rr 
RTenneRt  iR  fitYor  of  his  geRenl  good  ehRneter  for  tmth 
RRd  verRsity  whkh  thepRrty  silKise  witness  he  is  eaanot 
eontroTert  The  resscm  is  thst  it  would  be  in  the  nature 
of  a  firRod  opoR  the  RdministrRtion  of  justice  for  r  pRr^ 
to  RTRil  himsdf  of  the  fRTomUe  testimony  of  one  of  known 
^neral  bad  ehRneter,  Rnd  at  the  same  time  retain  the 
right  and  ability  to  destroy  his  eredit  if  unfavorable.  To 
this  general  rule,  however,  there  are  eKceptions,  or  rather 
er  the  rule  itself,  as  is  very  plainly  indicated  in  the  reason 
given  for  it,  has  no  application  except  where  the  witness 
is  of  the  party's  own  voluntary  selection.  In  ordinary 
cases,  and  particularly  in  this,  the  examination  of  the 
subscribing  witness  to  a  written  instrument,  is  not  a  mat- 
ter of  choice,  but  is  enjoined  by  law.  He  mutt  be  exam* 
ined  if  within  the  power  of  the  party  to  do  so,  as  tke 
witness  legally  designated,  and  hence  cannot  be  said  to 
have  been  selected  like  ordinary  witnesses  from  the  world 
at  large,  and  thus  imposed  upon  the  Court  as  specially 
worthy  of  belief.    Nor  is  the  party  bound  by  what  the 
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witness  te8tifies»  bat  may  contradict  him, — ^that  is,  he 
may  prove  the  facts  to  be  otherwise,  and  consequently 
onght  to  be  permitted  to  introduce  any  relevant  testimony 
having  sach  tendency. 

It  may  also  be  observed  that  the  witness  to  the  execu- 
tion of  the  paper  is  not  sworn  in  chief  on  the  issue  as  a 
general  witness^  but  his  testimony  is  addressed  to  the 
Court.  This  latter  must  be  satisfied  of  the  legal  sufficien- 
cy of  the  proof  of  its  execution,  and  so  determine  before 
the  same  can  go  in  evidence  to  the  jury.  Can  it  then  be 
said  that  such  witness  comes  within  the  rule  ?  However, 
this  may  be,  it  seems  very  clear  that  the  reason  for  the 
rule  will  not  apply  to  a  witness  whom  the  law  forces  upon 
a  party  as  in  the  case  before  the  Court. 

The  question  as  presented  is  apparently  a  novel  one. 
No  adjudication  directly  upon  it  has  been  found,  except 
as  reported  in  the  case  of  State  v.  Norris,  1  Haywood, 
wherein  its  seems  the  prosecutor  was  permitted  to  dis- 
credit his  own  writing,  which  is  farther  than  this  Court, 
can  go.  The  main  principles  here  involved  are  believed 
to  be  embraced  in  Lowe  v.  Jolliffe,  1  W.  Bl.  365,  and  re- 
cognized in  Goodtitle  v.  Clayton,  4  Burr.  2224,  and  also 
in  Richardson  v.  Allan,  2  Stark.  Rep.  334,  (3  Eng.  C.  L. 
R.  371.)  Also  in  Gwin  v.  Ambrose,  3  Bam.  &  Cress.  746, 
(10  Eng.  C.  L.  220,)  and  in  our  own  Courts  as  reported  in 
Cowden  v.  Reynolds,  12  S.  &  R.  281,  and  besides  these 
is  clearly  sustained  in  1  Stark.  Ev.  185,  and  in  1  Greenleaf, 
sec.  442-3,  as  well  as  by  the  general  principles  and  phil- 
osophy of  evidence.  This  Court,  therefore,  in  view  of 
and  in  accordance  with  what  is  believed  to  be  the  true 
spirit  and  object  of  the  rule  of  evidence  alluded  to,  an- 
swers the  question  raised  in  the  affirmative.  And  because 
we  perceive  no  legal  injustice  done,  the  defendant  by  per- 
mittiAg  plaintiff  to  impeach  the  general  character  of  one 
of  the  subscribing  witnesses  to  the  deed,  after  he  had 
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been  ealled  and  eicamined  in  chief  by  defendant  to  matters 
wfceUy  extriniic  to  the  deed  and  its  execution,  the  rale 
ftr  the  new  trial  will  be  difcharged. 
Derriekaoni  for  naintiff.    Riddle,  for  Defendant 


0iifrfme  ^nrt  of  MUAuu^^^  1647. 

S.  C.  n  SUplef  4M. 
Pirn  piBBB^  It  «*.  t.  laAAO  fbenald. 


1.  WhM•MMeli«bidlal■g«potty■owBl«idittMdkltlJ^ioilliof  Ite 
kad  if  MHlur  F«««t  mA  p«ii  Ml  wMowi  offtriMkfn  ttet  Miglibor^ 
Ind,  h«  4oM  M  aMft  thta  •McoiM  «  Ugtl  riflit;  and  h«  «aa^  bj  iIm  ooh 
tfawc»  of  Mek  windows  witboat  obotroctioii  )br  mofo  tea  twontj  yoon 
•Bfidrt  Wf  pfotoripdTO  righti  or  ciomonu  ia  fiiTor  of  mei^Bt  Ugfata,  wfakh 
wfll  wwfcli  Um  to  Motda  n  oetioii  ogalatt  lboaiU<iiBiiif  owaor  for  orootiaf 
teooi  ft  MMiagi,  hf  mmm  oT  wbkh  oaoh  lifbtt  «•  obotraotod. 

t.'  Tbo  aoT.  eitt.  0. 147,  too.  14»  wao  not  dotignod  to  eroolo  or  giro  nj  oaoh 
ii||hti  M  aro  tboioiu  montionod,  or  Co  dotermioo  wban,  or  upon  whol  tensi, 
tfMj  Iwdilroody  boon  acquired;  bot  to  preroot  tboir  future  aeqoieition  witk- 
oot  ocBivallj  to  oortdn  preeeribod  ooaditioM. 

3.  Bm  if  Ibo  BBglith  doctrino,  tbat  e  giaaft  or  otbor  oootnct  aeoiiriiig  to  Ibe 
porty  ea  caobeti  e^ted  fl6w  of  b'gbt  end  eir  will  bo  prosamod  from  Ibe  mo  d 
windows  on  bis  own  knd,  for  twenty  jeert,  wbere  Ibo  law  of  Ibis  State,  ao 
fight  oeald  bo  aeqnired  by  eaeb  nse  doting  Ibe  tidM  tbal  die  peraoa 
[  Ibe  rigbt  was  in  tfio  oocopation  of  tfio  adjoining  lead  as  leaant  of  the 
owaenb. 

Case.  The  plaintiflb  declared  against  the  defendant  for 
shutting  out  the  light  and  air  from  windows  in  their  house 
by  the  erection  of  a  high  fence  against  the  windows.  The 
fence  was  erected  on  the  defendant's  own  land. 

At  the  trial  before  Tbnnet,  J.,  after  the  parties  had  in- 
trodaced  all  their  evidence,  they  agreed  that  a  report 
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thereof  should  be  made,  and  that  the  case  should  be  de- 
termined by  the  Court,  without  any  verdict,  and  that  such 
judgment  ihould  be  rendered  as  tlie  Court  should  deem 
proper ;  and  that  the  Court  should  draw  such  inferences 
from  the  facts  as  a  jury  would  be  authorized  to  do. 

The  material  factsi  which  in  the  view  of  the  Court 
were  proved,  appear  in  the  opinion. 

Pe$$mden^  IMM$  tf  Feaendenj  for  the  plaintiflb,  con- 
tended, that  it  appeared  from  the  case,  that  the  plaintiflBi 
had  quiet  and  uninterrupted  possession  of  these  lights  for 
more  than  twenty  years ;  and  that,  therefore,  there  was 
sufficient  ground  to  presume  a  grant  to  them  from  the 
owner  of  the  adjoining  lot. 

This  has  always  been  the  common  law,  and  has  been 
so  declared  in  this  State  by  statute.  Rev.  St  c.  147,  ^  14, 
16.  This  statute  is  merely  declaratory  of  the  common 
law.  Lewis  v.  Price,  2  Saund.  175,  note ;  Stark,  on  Ev. 
089, 1719;  2  Chitty's  Plead.  379;  2  Kent,  442;  Baker 
r.  Richardson,  4  Bam.  Sc  Aid.  579 ;  Cross  v.  Lewis,  2  B. 
to  Cres.  682 ;  Daniel  v.  North,  11  East,  371.  The  law 
appears  to  be  well  settled  in  England.  And  it  is  also  the 
law  in  this  country.  3  Kent,  (5th  Ed.)  448 ;  Story  v.  Odin, 
12  Mass.  R.  157 ;  2  Dane,  c.  69,  art.  2,  ^  2 ;  Hunt  v.  Hunt, 
8  Hetc.  185;  Hill  v.  Crosby,  2  Pick.  466;  Thurston  v. 
Hancock,  12  Mass.  R.  224. 

It  is  not  necessary,  that  the  adverse  possession  should 
be  belligerent.  It  is  enough,  if  no  objection  is  made  by 
the  party  whose  rights  are  affected  by  the  claims  of  the 
possessor.  Acquiescence  in  the  use,  with  a  knowledge 
of  it  by  the  owner  of  the  land  adjoining,  is  sufficient. — 
Tinkham  r.  Arnold,  3  Greenl.  122 ;  Butman  v.  Hussey, 
12  Maine  R.407;  3  Kent,  444;  Tyler  t?.  Wilkinson,  4 
Mason  397.  •    . 

In  the  occupation  of  the  defendant's  lot  by  the  plaintiff 
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for  a  part  of  the  tim6»  there  was  nothinf  to  prevent  the 
owner  firoa  interropting  the  easement,  and  shatting  np 
die^iriadowa.  The  hiring  bj  tiie  plaintiff  was  enabling 
him  to  use  the  property  in  his  own  way,  and  was  an  ae« 
qnieseenee  in  the  use  of  the  windows  as  they  were.  It 
woald  not  aAet  the  right.  Cross  v.  Lewis,  2  B.  i&  Cr. 
662 ;  Coming  e.  Goold,  16  Wend.  581 ;  Colvin  v.  Bop* 
nett,  17  Wend.  866 ;  Bealey  v.  Shaw,  6  East,  215 ;  Sar- 
gent 9.  Ballard,  9  Pick.  254 ;  Tyler  e.  Wilkinson,  4  Mason 
402;  Thomas  e.  Marshfield,  18  Pick.  248 ;  4  Day,  250; 
Oayetty  e.  Bethnne,  14  Mass.  R.  58 ;  Co.  Lit.  118,  b ;  14 
Pick.  247;  4  T.  R.  71 ;  8  B.  A;  Aid.  804 ;  2  Chitty's  PI. 
870. 

Jte,  Ibr  the  defendant,  admitted  that  in  England  a  pre* 
scriptiTe  right  might  be  acquired  by  the  nse  of  windows 
on  tfie  line  of  land  for  a  sofficient  length  of  time ;  bnt  de- 
nied that  ideh  had  erer  been  the  received  law  in  this 
teuntry.  '^The  doctrine  cannot  be  supported  on  principle, 
and  is  pemicidns  in  practice. 

By  Ae  use  of  lights  in  any  way  the  owner  chooses  npon 
his  own  land,  he  cannot  injure  his  neighbor,  and  does 
nothing,  of  which  complaint  can  be  made.  He  cannot, 
therefmre,  acquire  the  right  to  limit  or  control  the  adjoin- 
ng  owner  in  his  occupation  of  his  own  land«  Pariter  v. 
Foote,  10  Wend.  800 ;  Nelson  v.  Butterfield,  21  Maine  R. 
220;  2  Conn.  Jt.  507 ;  8  Kent,  448. 

But  eren  under  the  English  law,  the  plaintiffs  have  ac- 
quired no  prescriptive  rights  against  us..  While  they  were 
fai  possession  of  our  land  under  a  lease  from  us,  they 
coidd  acquire  no  such  right.  And  without  including  that 
timCf  tiiey  have  not  shown  any  using  of  the  windows  for 
twenty  years.  Sargent  v.  Ballard,  0  Pick.  251 ;  8  Dane 
252;  7  Mete.  401. 

The  opinion  of  the  Court  was  drawn  up  by  Sheplet,  J. 

This  is  an  action  on  the  case  brought  to  recover  dama- 
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ges  for  the  injary  suffered  by  the  obstruction  of  the  na- 
tural iSow  of  light  and  air  to  two  windows,  put  out  of  the 
north- east  end  of  the  Plaintiff's  dwelling  house  in  the  city 
of  Portland. 

That  house  appears  to  have  been  built  during  the  lat* 
ter  part  of  the  year  1828.  The  north-east  end  of  it  was 
placed  upon  the  line  dividing  the  lot,  on  which  it  was 
erected,  then  owned  by  Henry  Titcomb,  from  the  lot  then 
owned  by  Robert  Ilsley,  and  now  owned  by  the  defend- 
ant The  north-east  comer  of  it  appears  to  have  been 
placed  a  few  inches  upon  the  lot  now  owned  by  the  de- 
fendant, which  was  then  unoccupied ;  and  it  so  remained 
until  the  year  1831  ;  when  George  Pierson,  at  that  time 
the  owner,  built  a  shop  upon  it  That  shop  appears  to 
have  been  placed  two  and  a  half  to  three  feet  distant  from 
the  north-east  end  of  the  plaintiff's  house,  and  to  have 
been  about  as  high  as  the  fence  erected  by  the  defendant 
during  the  year  1844,  when  the  shop  was  removed.  The 
fence  was  built  upon  the  defendant's  lot  and  within  three 
or  four  inches  of  the  back  window  and  within  about  12 
inches  of  the  other  window  in  the  end  of  the  plaintiff's 
house,  and  so  high  as  materially  to  obstruct  the  admission 
of  light  and  air. 

The  plaintiff,  Peter,  hired  that  shop,  with  the  land  back 
of  it  and  around  it,  and  occupied  the  same,  paying  rent 
therefor,  from  1835  or  6,  until  July,  1844,  when  the  de- 
fendant purchased. 

The  first  question  presented  is,  whether  the  English 
doctrine  respecting  the  obstruction  of  light  and  air  is  to 
be  received  as  law  in  this  State. 

The  original  and  principles  of  the  law  in  relation  to  the 
presumption  of  grants  was  considered  in  the  case  of  Nel- 
son t'.  Butterfield,  21  Maine  R.  234,  and  it  will  not  be  ne- 
cessary to  repeat  the  remarks  and  conclusions  there  stated 
or  to  refer  again  to  the  authorities  there  cited.  The  prin- 
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eiple*  apon  which  the  preBamption  of  grants  or  other 
contracts  for  the  security  of  rights  and  easements  is  made, 
is,  that  when  one  person  knowingly  permits  another  for 
a  long  coarse  of  years  and  without  molestation  or  inter- 
mptien  to  daim  and  enjoy  rights,  easements,  or  servi- 
imdest  injuioaa  to  him  or  his  estate,  it  would  be  against 
Hian's  esperience  and  contrary  to  his  motives  of  conduct 
to  account  for  it  so  satisfactorily  in  any  other  manner,  as 
to  presume,  that  he  had  audiorized  it  by  some  grant  or 
agreement. 

When  it  appears  that  the  enjoyment  has  existed  by  the 
consent  or  license  of  the  person,  who  would  be  injured  by 
it,  no  such  presnikiption  can  be  made.    Hence  there  must 
be  proof  of  an  adverse  claim  and  enjoyment    Bealey  v. 
flhaw,  6  East  206;  Gayetty  v.  Bethune,  14  Mass.  R.  40; 
Sargent  «•  Ballard,  9  Pick.  251 ;   Tinkham  v.  Arnold,  8 
Greenl.  120;  Colvin  v.  Burnet,  17  Wend.  664.     In  the 
latter    case  Mr.  Justice  Cowen,  says,  **all  the  cases, 
which  have  considered  this  defence  are  at  least  uniform 
in  one  thing ;  that  it  must  combine  not  only  continuity 
and  a  peaceable  possession  without  ^e  hindrance  of  the 
owner  in  respect  to  whose  land  the  easement  is  claimed, 
but  in  complete  analogy  to  its  archetype,  the  bar  in  eject- 
ment, the  possession  must  appear  to  have  been  adverse." 
Nothing  in  the  law  can  be  more  certain,  than  one's 
right  to  occupy  and  use  his  own  land,  as  he  pleases,  if  he 
does  not  thereby  injure  others.    He  may  build  upon  it, 
4>r  occupy  it  as  a  garden,  grass  plat  or  passage  way,  with- 
out any  loss  or  diminuticm  of  his  rights.    No  other  person 
•can  acquire  any  right  or  interest  in  it,  merely  on  account 
of  the  manner  in  ^ich  it  has  been  occupied.    When  one 
builds  upon  his  own  land  immediately  adjoining  the  land 
of  another  person  and  puts  out  windows  overiooking  that 
neighbor's  land,  he  does  no  more  than  exercise  a  legal 
right    This  is  admitted.  Cross  v.  Lewis,  2  B.  4&  C.  68& 
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By  the  exercise  of  a  legal  right  he  can  make  no  encroach- 
ment apon  the  rights  of  his  neighbor,  and  cannot  thereby 
impose  any  servitnde  or  acquire  any  easement  by  the  ex- 
ercise of  snch  a  right  for  any  length  of  time.  He  does 
BO  injury  to  his  neighbor  by  the  enjoyment  of  the  flow  of 
light  and  air,  and  does  not  therefore  claim  or  exercise  any 
right  adversely  to  the  rights  of  his  meighbor.  Nor  is  there 
anything  of  similitude  between  the  exercise  of  snch  a 
right  and  the  exercise  of  rights  claimed  adversely.  It  is 
admitted  in  the  case  that  the  erection  of  windows  over- 
looking the  defendant's  premises  was  no  legal  injury  for 
which  he  can  obtain  redress  by  any  legal  process.  In  other 
words,  that  his  rights  have  not  been  encroached  upon ; 
and  that  he  has  no  cause  of  complaint.  And  yet  while 
thus  situated  for  more  than  twenty  years,  he  looses  his 
right  to  the  free  use  of  his  land  because  he  did  not  prevent 
his  neighbor  fh>m  enjoying  that,  which  occasioned  him 
no  injury  and  afforded  him  no  just  cause  of  complaint.— 
The  result  of  the  doctrine  is,  that  the  owner  of  land  not 
covered  by  buildings,  but  used  for  any  other  purpose,  may 
be  deprived  of  the  right  to  build  upon  it  by  the  lawful  acts 
of  the  owner  of  the  adjoining  land  performed  upon  his  own 
land  and  continued  for  twenty  years- 
It  may  be  safely  affirmed,  that  the  common  law  original- 
ly contained  no  such  principle.  The  doctrine  as  stated  in 
tiie  more  recent  decisions  appears  to  have  arisen  out  of 
the  misapplication  in  England  of  the  principle,  by  which 
rights  and  easements  are  acquired  by  the  adverse  claim 
and  enjoyment  of  them  for  twenty  years,  to  a  case,  in 
which  no  adverse  or  injurious  claim  was  either  made  or 
enjoyed. 

This  doctrine  has  been  examined  and  its  want  of  sound 
principle  exposed  in  ihe  case  of  Parker  t>.  Foote,  19  Wend. 
i09.  Mr.  Justice  Bronson  very  justly  remarked,  "  it  can- 
not be  applied  to  the  growing  cities  and  villages  of  this 
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eoantry  withoat  working  the  most  mischieyoas  conseqaen* 
ees.  It  has  never,  I  think,  been  deemed  a  part  of  our  law. 
Nor  do  I  find  that  it  has  been  adopted  in  any  of  the  States." 
<<It  eannot  be  necessary  to  cite  cases  to  jHrove,  that  those 
portions  of  the  common  law  of  England,  which  are  hostile 
to  the  spiritof  onr  iitstittitions,or  which  are  not  adapted 
to  the  exiitbg  state  of  things  in  this  eoontrj,  form  no  part 
ofonrlaw.'* 

Chancellor  Kent  says,  **  this  conmion  law  right  of  pre- 
scription in  favor  of  ancient  lights  does  not  reasonably  or 
equitably  apply,  and  it  is  not  the  presumed  intention  of  the 
owners  of  dty  lots,  that  it  ever  should  be  applied  to  baild- 
lings  on  narrow  lots  in  the  rapidly  growing  cities  in  this 
Mantry/^    S  Kent's  Com.  44A,  note.b. 

In  the  case  of  ^tkins  v.  Chilson,  7  Mete.  896^  it  is  stated, 
that  tiie  tendency  of  the  decisions  in  that  State  has  been 
fiiTorable  to  a  receptioti  of  the  English  doctrine,  bat  there 
is  a  distinct  statement,  that  no  opinion  is  expressed  upon 
it  in  that  case. 

It  is  provided  by  statute,  c.  147,  ^  14,  that  **  no  person 
shall  acquire  any  right  or  privilege  of  way,  air,  or  light,  or 
any  other  easement,  from,  in,  upon,  or  over  the  land  of 
another  by  the  adverse  use  or  enjoyment  theireof,  unless 
such  use  shall  have  been  continued  unterrupted  for 
twenty  years/'  The  following  sections  prescribe  the 
mode,  by  which  the  acquisition  of  such  rights  may  be 
prevented.  It  is  obvious,  that  these  enactments  were  not 
designed  to  create  or  give  such  rights,  or  to  determine 
when  or  upon  ^Hiat  terms,  they  had  already  been  acquired. 
These  matters  were  left  to  be  decided  by  the  law  as  it 
previously  existed.  The  design  was  to  prevent  their  Ai- 
ture  acquisition  without  conformity  to  certain  prescribed 
conditions.  It  does  not  even  appear  to  have  been  intend- 
ed to  declare,  that  they  would  in  future  be  acquired  by 
virtue  of  the  statute  merely,  but  rather  to  prevent  their 
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aeqnitition  without  conformity  to  its  provisions,  leaving 
the  decision  to  the  previously  existing  law,  whether  any 
wooM  be  acquired.  But  whatever  may  be  its  true  con- 
•troetiony  it  can  have  no  influence  upon  the  plaintiff  *s 
fights  in  this  case. 

The  second  question  presentedy  is,  whether  from  the 
ihets  proved,  a  grant  or  other  contract,  securing  to  the 
l^aintiiflb  an  unobstructed  flow  of  light  and  air,  can  be 
presumed. 

According  to  the  English  doctrine  such  a  presumption 
can  arise  only,  when  the  right  claimed  has  been  exercised 
in  such  a  manner  for  twenty  years  against  the  owner  of 
the  adjoining  land,  that  he  might,  during  all  that  time, 
have  prevented  it  by  some  erection  so  made  as  to  ob- 
struct the  light  and  air. 

The  rul^  is  more  rigidly  stated  in  the  case  of  Daniel  v. 
North,  11  East,  372.  Lord  Ellenborough  says  in  that 
case,  **  the  foundation  of  presuming  a  grant  against  any 
party  is,  that  the  exercise  of  the  adverse  right,  on  which 
such  presumption  is  founded,  was  against  the  party  ca- 
pable of  making  the  grant"  Le  Blanc,  J.,  in  the  same 
case  says,  **  It  is  true  that  presumptions  are  sometimes 
made  against  the  owners  of  land  daring  the  possession, 
and  by  the  acquiescence  of  their  tenants,  as  in  the  instan- 
ces alluded  to,  of  rights  of  way  and  of  common  ;  but  that 
happens,  because  the  tenant  sufiers  an  immediate  and 
•palpable  injury  to  his  own  possession,  and  therefore  is 
presumed  to  be  upon  the  alert  to  guard  the  rights  of  his 
landlord  as  well  as  his  own,  and  to  make  common  cause 
with  him ;  but  the  same  cannot  be  said  of  lights  put  out 
by  the  neighbors  of  die  tenant,  in  which  he  may  probably 
take  no  concern,  as  he  may  have  no  immediate  interest  at 
stake."  Hie  case  decides,  that  the  landlord  was  not  pre- 
cluded, where  lights  had  been  put  out  and  enjoyed  for 
twenty  years,  while  the  premises  were  in  the  occupation 
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of  his  tenant,  there  being  no  evidenee  of  his  knowledge 
of  the  ihet  And  how  eoold  proof  of  hie  knowledge  have 
made  any  differenee  t  He  eonld  then  do  nothing  to  pre- 
vent it,  hat  by  making  tome  ereetion  upon  his  own  land; 
and  he  eonld  not  lawfully  enter  upon  it  and  do  that,  while 
it  waa  held  nnder  a  lease  by  his  tenant 

In  the  ease  of  Barker  v.  Biehardsoni  4  B.  J&  ▲•  579,  it 
was  decided,  that  no  each  presumption  could  be  made, 
while  the  premises  were  in  the  occupation  of  a  rectolr  as 
tenant  tfbr  life,  because  he  was  incapaUe  of  making  nuch 
a  grant 

In  the  case  of  Sargent  v.  Ballard,  9  Pick.  SSI,  the  doc- 
trine stated  by  Braeton  is  recognized,  that  <<  it  must  be 
with  the  knowledge  and  permission  of  the  owner,  and  not 
mertly  of  the  tenants/* 

The  premises  overlooked  from  the  plaintiff's  windows 
were  occupied  by  them  about  eight  of  the  twenty  years, 
during  which  the  presumption  must  have  arisen.  During 
those  eight  years  both  estates  were  in  possession  of  the 
plaintiff,  Peter.  There  could  be  no  adverse  enjoyment  of 
tiie  iow  of  air  and  light  during  that  time,  nor  of  any  thing 
that  eonld  be  likened  to  an  adverse  enjoyment  of  it.  The 
landlord  eonld  not  prevent  sudi  enjoyment  by  his  tenant 
in  any  way,  for  he  could  not  enter  upon  the  land  while 
leased  to  the  tenant,  to  make  an  erection  to  obstruct  the 
light  and  air.  And  no  presumption  could  be  made,  if  the 
English  doctrine  were  admitted  here,  which  would  enable* 
the  plaintiA  to  maintain  this  action. 
Plaintift  non-suit. 
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JAMBS  CU8HING  «^  mL  vermu  NATHAN  LONGFBLLOW. 

1m  aa  aetion  of  tratpMi  for  mOl  logs,  cut  upon  the  Und  of  the  plaia  tilT  tad  re- 
aMyrodtoadktnicoAoiofroii^tfiotniordle  in  tbo  ■iniiMum  of  diiBm<t  If, 
AtttepWatiffflioaUrtcoTV^TihMof^lofiyM  Hwmthmm&mmfS' 
tv  tlitj  WW*  MTcrad  froB  ^  ftMhold. 


The  action  wu  tresput  for  taking,  earrying  away  and 
eonrefting  the  plaintiff *•  mill  logf • 

For  the  plaintiff,  on  the  point,  that  the  instmetiont  as 
to  the  measore  of  damages  were  correct,  they  cited  Hig- 
ginson  v.  York,  5  Mass.  R.  841 ;  Bnckman  v.  Nash,  8 
Fairf*474;  Hill  v.  Penny,  17  Maine  It  409. 

For  the  defendant,  it  was  also  insisted,  that  the  Jadge 
erred  in  dedining  to  give  the  requested  instruction.  Mor- 
gan V.  Powell,  8  Ad.  A  Ellis,  N.  S.  278 ;  Wood  v.  More- 
house, lb.  440. 

The  opinion  of  the  Court  was  prepared  by  Whitman, 
C.J. 

From  the  report  of  the  Judge  who  presided  at  the  trial 
we  learn  that  the  action  is  trespass  de  bams  oipartatii; 
tiiat  the  articles  alleged  to  have  been  taken  and  carried 
away  were  certain  logs,  cut  on  a  certain  tract  of  land,  con- 
taining four  thousand  acres,  situate  in  the  south-west  cor- 
ner of  township  No.  9,  in  the  county  of  Aroostook ;  that 
the  plaintiffs  made  out  a  prima  facie  case  by  showing 
themseWes  to  be  the  mortgagees  of  the  tract;  and  that 
the  logs  were  cut  thereon  by  the  defendant ;  that  there- 
upon they  insisted  on  recovering,  as  damages,  the  estima- 
ted value  of  the  logs,  at  a  certain  landing  place,  to  which 
they  had  been  hauled  by  the  defendant ;  and  the  Court  so 
ruled,  and  instructed  the  jury  accordingly.  But  the  de- 
fendant insisted  that  the  damages  should  be  estimated 
according  to  the  value  of  the  timber  when  standing;  and 
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the  jary  were  allowed  to  aseertain  what  such  value  actu- 
ally wasy  with  a  view  to  the  correction  of  the  verdict  in 
case  the  whole  Court  should  be  of  opinion,  that  such  was 
the  true  rule  for  estimating  damages.  The  jury,  however, 
returned  their  verdict  in  accordance  with  the  instruction 
of  the  presiding  Judge.  And  judgment  is  to  be  entered 
upon  tiiis  verdict  unless  the  whole  Court  should  be  of 
opinion  that  the  damages  were  incorrectly  assessed.  And, 
in  such  case,  if  the  rule  for  the  purpose  should  be  fotind 
to  be  as  contended  for  by  the  defendant,.the  verdict  is  to 
be  corrected,  as  before  intimated.  If,  however,  the  title 
to  the  whole  township,  as  set  up  on  the  part  of  the  de- 
fendant, should  be  found  to  be  in  him,  the  verdict  is  to  be 
set  aside,  and  a  non-suit  entered. 

We  are  not  satisfied  that  the  principle  for  assessing 
them,  on  the  one  side  or  on  the  other,  as  contended  tor  by 
each,  was  correct  The  true  rule,  we  apprehend  to  be 
that  the  plaintiffs  should  recover  the  value  of  the  logs,  as 
it  was  the  moment  after  they  were  severed  from  the  free- 
hold. ^  They  then  became  a  chattel,  so  that  trespass  de 
bams  would  lie  for  them.  This  value  would,  perhaps,  be 
somewhat  greater  than  what,  among  lumbermen,  has  ob- 
tained the  name  of  stumpage,  viz:  the  value  of  trees 
standing. 

The  plaintiflb,  in  their  action  of  trespass,  have  not  a 
right  to  select  any  other  place,  than  that  where  the  injury 
was  originally  done,  to  enhance  the  value  of  the  articles 
taken,  although  they  might  have  been  greatly  enhanced 
in  value  by  ja  removal  to  such  other  place.  It  is  true  they 
might  have  seized  them  wherever  they  could  find  them  ; 
and  might  have  demanded  them,  at  another  place,  of  one 
having  them  there,  and  in  action  of  trover  have  recover- 
ed the  value  of  them  there.  Baker  v.  Wheeler,  8  Wend. 
505,  and  cases  there  cited.  But  in  trespass  the  rule  is 
believed  to  be  different.    In  Morgan  v.  Powell,  3  Adol.  io 
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EUif,  N.  S.  378,  it  ifl  laid  down,  that  the  value  of  the  prop- 
erty severed  from  the  freehold  is  that  whieh  it  has  imme- 
diatdy  after  beiiif  severed.  That  was  an  action  of  tres- 
pass de  homu  Ant  coal  severed  from  a  mass  in  the  pit,  and 
raised  to  the  pit's  month,  in  readiness  for  sale.  The  plain- 
tiff in  that  case  insisted  on  being  allowed  to  recover  the 
value,  as  it  was  when  raised  to  the  pit's  mouth,  and  the 
.judge  at  wmffiui  so  ruled ;  but  the  whole  Court  reversed 
the  decision,  and  ruled  as  above.  And  the  rule  was  said 
to  be  the  same  in  the  Exchequer.  Martin  v.  Porter,  5  M • 
4&  W.  851.  In  Wood  V.  Morewood,  it  was  said  to  have . 
been  held  by  Park,  Barop,  in  an  action  of  trover  for  coals 
ao  taken,  if  the  defendant  took  them  without  being  con- 
oMious  that  he  was  doing  wrong,  they  might  be  estimated 
as  if  they  were  to  be  sold  by  the  plaintiff  unsevered ;  if 
otherwise,  then  at  the  price  they  would  be  worth  when 
first  severed.  3  Adol.  d&  Ellis,  N.  S.  44D,  in  a  note.  The 
Jury  returned  the  former  and  the  decision  was  ^icquiesced 
in.  This  seems  in  conflict  with  the  decisions  in  N.  York ; 
but  shows  the  leaning  of  the  mind,  of  a  very  distinguish- 
ed jurist,  towards  the  equity  of  not  allowing  exemplary 
damages  to  be  recovered  against  one,  not  conscious  of  do- 
ing wrong,  idien  he  took  the  goods  of  another.  And  the 
defendant,  in  the  case  at  bar,  may  well  be  believed  to  have 
been  in  this  predicament. 

Our  opinion,  not  being  exactly  in  conformity  to  either 
of  the  estimates  of  the  jury,  a  new  trial  must  be  granted. 
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Court  of  HiifptalB  of  %  State  of  Vm  Sork. 

DIANK8  m.  QUAOKENBUSH. 

S.  C.  1  Comtoek  129. 


TIm  JvdgBMit  of  ihm  8iiprm«  OMit  ia  this  oim,  dolermiiuiig  that  tha  act 
toazteiid  iSbm  asMlptioii  of  pekioiMl  |rfop<ttjf  from  mIo  oador  aiocvtloo,  paat- 
od  Afifl  lit  lili,  !•  ttooMlfilntkiMl  Md  Toid  M  to  Mili  OMIMM^  bdbio  te 


On  error  fiontthe  Sapreme  Court  Danks  fued  Quack* 
enbotk  in  the  Common  VIcm  of  Onondaga  county,  Uk  re- 
plcTin  fbr  taking  a  horse  and  hamecs.  The  case  waa 
thit:— 

In  January,  188T,  one  Fitch  recovered  judgment  against 
Danks  in  |he  Sapreme  Court,  in  an  action  upon  contract, 
forf88  8S.  Inlaniiary,1848,anaiJM>n>iMatwasi^^ 
raed  on  the  judgment,  and  delivered  to  Qoackenboth, 
who  was  a  Depnty  Sheriff,  and  who  took  the  property  in 
question  by  virtne  of  the  execution ;  and  for  that  taking 
the  suit  was  brought  On  the  trial  Danks  claimed  that 
the  property  was  exempt  from  execution  by  the  act  ot 
1842,  which  enacts  that,  **  in  addition  to  the  articles  now 
exempt  by  law  from  distress  for  rent  or  levy  and  sale  un* 
der  execution,  there  shall  be  exempted  from  such  distress 
and  levy  and  sale,  liecessary  household  furniture,  and 
working  tools,  and  team  owned  by  any  person  being  a 
householder,  or  having  a  family  for  whom  he  provides, 
to  the  value  of  not  exceeding  one  hundred  and  fifty  dol- 
lars. .  (Laws  of  1842,  p.  103.)  The  necessary  facts  were 
shewn  on  the  trial  to  bring  the  property  in  question  with- 
in the  exemption  declared  by  this  statute,  provided  the 
statute  was  to  be  so  construed  as  to  apply  to  debts  con- 
tracted before  its  passage,  and  if  such  was  the  consttuc- 
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tion,  then  provided  it  was  a  constitational  and  valid  statute 
as  to  debts  of  that  description.  The  defendant  insisted 
that  it  did  not  apply  to  pre-existing  contracts,  and  if  it 
did>  that  it  was  so  fkr  nnconstitational  and  void.  The 
Court  charged  the  jury  that  the  property  was  exempt^  and 
the  jury  accordingly  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  rendered  in  his  favor  in  the  Com- 
mon Fleas.  Quackenbush  having  made  a  bill  of  exception 
embracing  the  above  questions,  removed  the  judgment  by 
a  writ  of  error  into  the  Supreme  Court,  where  the  judg- 
ment was  reversed  upon  the  ground  that  the  act  in  ques- 
tion was  unconstitutional  and  void  as  to  antecedent  con- 
tracts. (See  1  Demoj  138,  where  the  apimamofthe  Swpreme 
Camrtiigivem  ai  length.) 

A  record  of  reversal  being  made  upf  Danks  now  brings 
error  to  this  Court 

A.  Taber^  for[daintiffin  error. 

1.  The  statute  in  question  makes  no  exception  of  exe- 
cutions ibr  debts  which  had  been  prmoitf/^  contracted, 
and  was  evidently  intended  by  the  Legislature  to  apply 
to  all  executions  levied  after  it  went  into  effect  (Sack- 
ett  «t.  Andross,  5  Hill,  884.) 

2.  Before  the  Couirt  will  declare  an  Act  of  the  Legisla- 
ture unconstitutional,  a  case  must  be  presented  in  which 
there  is  no  rational  doubt  (Dartmouth  College  v$.  Wood- 
ward, 4  Wheaton's  Rep.  625;  Exparte  McCollum,  1 
Cow.  Rep.  650.) 

8.  The  statute  in  question  is  not  a  *<  Law  impairing  the 
obligation  of  contracts,'*  within  the  meaning  of  the  Con- 
stitution of  the  United  States.  (Bronson  vi.  Kinzie,  1  How- 
ard 811 ;  McCracken  vi.  Hayward,  2  A.  008 ;  Sturges 
«t.  Crowningshield,  4  Wheat,  122.) 

Geo.  F.  Camttoch,  for  defendant  in  error. 

1.  The  Act  of  1842,  extending  the  exemption  of  prop- 
erty from  execution,  cannot,  consistentiy  witii  settied  rules 
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be  10  constmed  and  applied  as  to  affeet  pre-existing  con- 
tracts. (Gilmore  «s.  Shuteri  1  Freeman  466.  8.  C.  2 
Mod.  310 ;  Conch  v$.  JeflfHes,  4  Borr.  2400 ;  0  Bac.  Abr. 
870;2Atk.a6;iyesey,Sen.225;  2  Ld.  Raymond  1350  f 
.  Osbom  m.  Hnger,  1  Bay  Rep.  179 ;  Ham  vi.  Claws,  ib. 
M ;  Dash  v$.  Van  Kleeck,  7  Johns.  407 ;  Sackett  vi.  An- 
drosst  5  HiU  334,  7  and  302, 5.) 

2.  The  act  in  question  under  a  retrospective  construe* 
tion,  is  in  violation  of  that  provision  of  the  Constitution 
of  the  United  States  which  prohibits  the  State  Legisla- 
tures from  passing  laws  impairing  the  obligation  of  con- 
tracts and  is  therefore  void.  (Sturges  vh.  Crbwningshield, 
4  Wheat  122 ;  Green  vn.  Biddle,  8  do.  1 ;  Mason  9$^ 
Haillet  12  do.  370, 318,  337;  Bronson  «f.  Kinzie,  1  How- 
ard 311 ;  McCracken  «s.  Hayward,  2  do.  008 ;  1  Car.  Law 
Repos.385;  2do.428;  7Monr.ll;  do.  544;  do.  588 t 
4Litt  34;  do.  53;  0  Monr.  08.) 

After, advertisement,  Jewett,  Ch.  J.,  and  Beonson, 
Ruo«LBE  and  Oeat,  Js.,  were  for  affirming  the  judgment 
of  the  Supreme  Court,  upon  the  ground  stated  in  the 
opinion  of  that  Court 

And  Oaednee,  Jones,  Johnson  and  Weight,  Js.,  were 
for  reversing  the  judgment.  Th(;  Court  being  equally 
divided,  the  judgment  of  the  Supreme  Court  was  affirmed- 
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designed  to  indicate  the  manner  they  are  to  hold,  viz : 
share  and  share  alikei  and  the  quantity  of  their  respectire 
interests  in  the  legaciesi  viz :  an  absolute  estate.  There 
isy  therefore,  nothing  in  these  words  to  exempt  the  case 
from  the  operation  of  the  general  rule.  It  is,  however, 
insisted  that  the  point  is  ruled  in  Sevor  vs.  Bemett,  a  case 
not  yet  reported.  But  that  case  is  clearly  distinguishable 
from  this.  Sevor  vs.  Bernett,  was  decided  on  the  peculiar 
wording  of  the  will  indicating  an  intent  to  give  to  the  chil- 
dren first,  but  if  they  were  dead,  then  by  description  to 
the  legal  heirs,  as  descriptive  of  those  entitled  to  take. 
The  words  of  the  will  were :  **  I  give  and  bequeath  one 
fourth  part  thereof  to  the  children  or  legal  heirs  of  my 
brother  David  Sevor  in  equal  shares  alike.^'  In  this  case 
is  used  the  copulative. 

It  was  supposed  the  legal  heirs  were  intended  in  case 
of  death,  and  that  therefore  grand  children  came  within 
the  description,  and  were  entitled  to  take.  Nor  do  we 
see  anything  in  the  operation  of  the  act  of  6th  May,  1844, 
which  interferes  with  this  construction.  The  act  was  in- 
tended to  prevent  a  vested  legacy  from  lapsing  by  death, 
which  cannot  apply  here,  as  the  legacies  did  not  vest  at 
all  until  the  death  of  the  testator. 

Decree  affirmed. 


yartg  iDaU0. 


[Reported  for  tli«  Americtn  Law  Journal  by  F.  0.  Brigbtlt,  Brq.] 

EiCHKftT  v«.  Wallace. — ^In  this  case,  the  District  Court  for  the  citf 
andcoantj  of  Philadeli^iia,  on  the  15th  of  September,  1849,  affirmed  the 
point  decided  bj  Uie  court  of  Common  Pleas,  in  Brierlj  ? s.  Tador,  2  Am. 
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his  wife's  brothers  and  sisters ;  and  inasmach  as  the  be- 
quest is  to  them  as  a  class,  those  only  who  were  in  being 
at  the  time  of  the  testator's  death  can  take.  The  lead- 
ing principle  in  relation  to  such  a  clause  is,  that  when  a 
bequest  is  to  children  as  a  class,  children  in  existence  at 
the  death  of  the  testator  are  alone  entitled  (among  which 
posthumous  children  are  to  be  considered).  And  it  will 
be  no  defence  that  the  bequest  is  to  children  begotten  or 
to  be  begotten.  14  Yes.  574-6;  2  Williams  Ex'rs,  727; 
1  Bro.  C.  532 ;  2  Co.  190 ;  Daniels  vs.  Dallas,  5  Mad.  332 ; 
Scott  vs.  Harwood,  Brown  Ch.  470 ;  North  vs.  BarbagCy 
2Atk.  121;  Heath  vs.  Heath,  2  Yes.  83;  Hainsley  vs. 
Chaldron,  Amb.  348 ;  Isaacs  vs.  Isaacs. 

The  same  principle  is  also  ruled  in  Pemberton  vs.  Park> 
5  Bin.  007.  Chief  Justice  Tilgham  states  the  rule  thus : 
when  a  man  devises  a  sum  of  money  generaUy^  to  be  equal- 
ly divided  among  the  children  of  A.,  those  only  who  are 
in  being  at  the  death  of  the  testator  shall  take ;  the  rea- 
son is  that  it  was  the  intent  the  legacies  should  be  vested 
at  that  time,  and  that  the  legatees  should  then  receive 
their  money.  Mr.  Justice  Yeates  says :  <<  when  the  devise 
or  gift  to  the  children  is  general,  and  not  limited  to  a  par- 
ticular fund,  it  is  confined  to  the  death  of  the  testator.'' 
This,  then,  being  the  general  rule,  is  there  anything  to 
make  this  case  an  exception  ?  It  is  contended  there  is, 
because  the  devise  is  to  the  children  share  and  share  alike, 
to  them  severally  and  their  heirs  and  assigns  forever. 
But  it  is  difficult  to  distinguish  this  case  from  the  rule  as 
stated  by  Chief  Justice  Tilgham  in  Pemberton  vs.  Purke. 
There  it  is  to  be  equally  divided  among  the  children : 
Here  it  is  to  be  divided  among  them  share  and  share  alike 
— words  conveying  exactly  the  same  meaning.  It  is  clear 
these  words  are  not  intended  to  designate  the  persons 
who  are  to  take  to  control  the  general  expression,  or  to 
determine  the  time  when  the  legacies  are  to  vest,  but  are 
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Wkhenn.  Weaver.  Lancaster, C.  P.  Roexas,  J.  InartklMof  marriaga 
aattlemeot  wheo  it  waa  agreed  **  diat  the  estatea  ef  the  retpecti? e  par- 
tiea«  real  and  personal,  shall,  after  the  consommation  of  the  intended  mar* 
rtage,  be  held  and  enjoyed  by  both  during  their  joint  lires  as  if  the  arti- 
cle had  not  been  entered  into,**  each  par^  will  hold  QDooBtroUed  domin- 
ion eterdieir  reapeethre  estates  during  the  co?ertwe  so  as  to  grant,  saD, 
transfer  er  giro,  with  or  without  consideration,  (if  bona  fide  and  not  in 
ftmod  of  the  article,)  at  their  will  and  pleasure. 

But  in  this  case  the  gift  by  the  fiidier  to  his  son  was  not  coMammatad 
liy  dehfeiy ;  and  therefore  goes  to  the  wife  onder  another  corenant  tiMt 
all  properly  should  so  go  if  she  snrmed.    Affirmed. 

Orydef'i  AppeaL  Huntingdon.  Roexas,  J.  Where  a  testator  gare 
legicies  *«  to  be  paid  out  of  the  sale  of  the  first  within  mentioned  tract  of 
land  or  &nn,  and  if  that  be  not  sufficient,  the  balance  to  be  made  up  out 
of  the  foiling  mill  property,*'  they  are  specific :  and  as  the  amountin  part 
went  in  payment  of  debts,  which  was  a  lien  on  all  the  lands  devised,  tha 
other  lands  specifically  do? ised,  must  contribma.    Aflbrmad. 

Fcmetf^  AdndmitratoT  ef  Rdizel^  t§.  The  Qm^lk.  Lancaster,  C.  P. 
BuaNSinx,  J.  The  act  of  1811  makes  the  bakace  due  the  Com*th  on  the 
aattiement  of  the  accounts  of  any  public  officer  a  fien  firom  the  date  of  the 
settlement  on  all  the  real  estate  of  the  principal  as  well  as  sureties, 
Aroughout  die  Commonwealdi ;  and  the  act  of  1897  requires  the  Au- 
ditor Genersl  to  transmit  to  the  Prothonotary  of  the  proper  counties  cer- 
tlficatea  of  such  bahmce  to  be  entered  of  record ;  yet  it  is  not  necessary 
in  such  transcripts,  to  name  the  sureties  for  the  purpose  of  creating  a 
fien  against  their  real  estate.  It  is  sufficient  if  the  transcript  certifies  the 
balance  against  the  principal,  to  bind  the  sureties  in  the  same  county, 
without  naming  them.    Affirmed. 

QmmanweaWi ex,  re.  Dysart  ts.  MeWUHams.  Bell,  J.  The  plead- 
ings in  this  case  did  not  raise  the  qoestion  which  the  relator  sought  to 
be  decided.  But  this^Court  following  the  example  of  the  Court  below, 
decided :  That  the  supervisors  of  a  township,  under  a  special  act  of  As- 
sembly authorizing  them  ex  (ffieio  to  subscribe  forthe  capitol  stock  of  a 
turnpike  company  may  do  so ;  and  may  raise  the  funds  by  taxing  the  in- 
habitants of  the  township,  at  a  rate  anthoriaed  by  the  act  of  1834. 

An  act  of  Assembly  autheriaing  the  oflicers  of  a  municipal  corporation 
to  subscribe  ex  tffieio  to  the  capital  stock  of  a  company  designed  to  fiicili- 
tate  and  increase  the  commerce  and  intercommunication  of  the  country, 
is  constitutional. 

Hrnde  eLal.ym.  8eoU  et.  al.  MiflHn.  Bxll,  J.  The  lien  of  a  judg- 
ment as  between  the  debtor  and  creditor  does  not  expire  by  the  mere 
Vol.  IX. — No.  3. 
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k  of  Um  period  o^ottmy  to  fsiM  a  pretompCiMi  of  ptj- 
moot  Tho  «t  of  1798  roqiiiiriiif  a  rerhrtl  OTorj  ifo  joon  to  oontioiio 
ikm  ttoot  it  m!tf  te  tbo  proleelioD  of  nibiequoBtimrcliafertfor  foloo,  tod 
jvdfBoal  ondilon.  Wboro  no  other  dtinif  ioteiTeiie,  die 
tiM  lead  hj  ievjr  end  itle  after  tbe  expiratioo  of  ifo 


(N.  B^— On  fUb  pdet  Mr.  Joilice  Coui.Txa  diMonted.  FVen  hie 
oitl  remarkf  ia  expreedof  hii  diteeotv  I  osderttood  him  to  hold,  that  m- 
'der'ttMeetv  eftv  the  kpee  of  ife  jetn,  the  jndgmeat  ie  dead  aa  a  jodg- 
fiieat;  aad  ae  foBd  aide  of  lead  can  be  made  on  it,  without  retital  hj 

Theo^  m  umiiiwm  txpcma  after  a  Iqwe  of  life  jeaia  from  the  iaane 
imd  lofj  of  a)l.  /i.  it  iiregokr,  and  on  motion  will  be  aet  aaide,  and  a 
M^Jk.  jpoit  «!•  H  diem  required,  jet  it  ia  innifficient  to  avoid  a  SlierifTa 
deed,  in  the  eolateralfnit  of  ejectment.  Theaoi:&:  it  for  die  protee- 
Hon  of  the  eiedtoor,  and  he  maj  wabeit,  aaia  fireqoendjdone.  Boot  he 
do  ao,  neitfier  he  nor  thoae  claiming  nnderhim,  can  take  adfantafo  of  the 
iwegniariy  to  qiaotion  the  faBdity  of  the  oaie. 

The  nometmu  of  an  eiecotion  bj  the  Sheriff  will  not  aflbct  the  falid- 
•iy  of  Ua  conveyance.    The  Oomt  maj  conrider  the  deed  aa  hit  retam. 

The  pooMarionof  a  Sheriff'a  deed  ioprtaiaySicta  evidence  of  the  deliv- 
ety  and  the  payment  of  the  pmrehaae  money,  wlthont  a  receipt  at  the 
ftetofit  TheneknowledffBent  inthebodyof  the  deed  ia  anlBclent; 
baiiin,  by  making  a  deed  theShwiffixea  Mrnaelf  lor  the  price  bid,  «a 


1  of  tfie  venditioni  in  the  Sheriff'a  deed  wiD  not  vitiate  it. 

HnriU  va.  Hmlmg$.  Blair.  Roeina,  J.  If  a  vendor  faringa  ejectment 
te  eompcl  pajmol  of  the  pnrchaae  money,  and  recovera  a  judgment, 
iJAir  by  eonfca^on  or  on  verdict  conditioned  that  it  be  releaaed  on  pay* 
ment  of  ^he  balance  dne  vriddn  a  preacribed  time,  and  the  time  la  aoffor- 
ed  to  paaa  without  payment,  the  vondmr  may  take  pocaoanon  and  keep 
•ttie  land  na  abaohrte  owner. 

Inviewof  thiiatateBMntofthekw,  Mr.  Jnitice  Roexna  aoggeatata 
tiie  pfofearion,  a  defect  generally,  in  framing  conditional  verdictB.  Ingtead 
off  veating  an  abaolnte  title  in  the  vendor,  on  feilnre  to  pay  at  a  time  fixed, 
Hie  verdict  dwold  contain  a  decree  of  aale  either  by  the  Sheriff  or  amaa- 
tar,  under  the  diractaon  of  the  Court,  for  the  benefit  of  the  vendor  and 
vendee,  and  all  other  perMoa  having  an  ioteraat  in  the  procoedi.  Thio 
it  ia  auggeated  would  Mcure  the  intereats  of  all  concerned  in  the  proper- 
tj.  The  kw  aa  above  otated  ia  aofeirly  nettled,  and  ao  many  titlei  depend 
upon  it,diat  thia  Court,  without  the  aid  of  the  profemion  aa  recommend- 
ed, cannot  apply  a  remedy.    A/ftrnied. 
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Stayman  yn.  The  Carlisle  Bank.  Rooeks,  J.  TheactioD  of  aMump- 
•it  cannot  be  maintained  in  PenntylTania  by  one  atockbolder  In  a  bai||L 
against  the  corporation  for  bif  proportion  of  the  capital  itock  diatribatad 
by  the  Board  of  Director!  to  other  stockholders  whom  they  thought  en<f 
titled  to  it,  in  case  of  winding  up  and  liquidating. 

(N.  B. — On  diis  point  Mr.  Justice  Buenside  dissented.) 

The  proper  mode  of  proceeding  Is  by  bill  in  Equity,  when  all  the  par- 
ties in  interest  can  be  brought  before  the  Court,  and  a  decree  moulded  to 
embrace  cross  equities  and  liabilities,  so  as  to  do  justice  to  each. 
•    Affirmed  for  the  reasons  giyen  by  Judge  Hefbuen. 

Loamii^  Appeal.  Lancaster,  O.  C.  Gibson,  C.  J.  As  between  legatees 
and  deriBors,  a  testator  may  charge  any  part  of  his  estate  with  the  payment 
of  his  debts,  either  by  express  words  or  by  necessaiy  implication ;  bu(  when 
he  has  not  done  so,  but  on  the  contrary  it  appears,  as  in  this  case,  that 
the  legacies  to  his  daughters  and  grand  children  were  deroonstratlTe  not 
general,  the  executor,  who  is  a  devisee,  cannot  even  under  an  order  o 
&e  Orphans'  Court,  apply  the  fund  raised  irom  the  sale  of  the  land,  out 
of  which  the  legacies  were  to  be  paid,  in  easement  of  his  own  estate.  Aj 
each  part  of  the  fund  was  bound  to  contribute  to  the  payment  of  the 
debts,  the  legacies  and  devised  estate  must  abate  pro  rata. 

The  Orphan's  Court  has  power,  though  it  has  not  been  specifically 
g^en,  to  marshall  the  assets  between  legatees  and  devisees :  otherwiae 
there  would  be  a  gap  in  the  system.  As  a  Court  of  Equity  with  jurif- 
diction  limited  to  particular  subjects,  it  has  all  the  powers  necessaiy  to 
give  effect  to  its  jurisdiction,  within  the  circuit  of  its  actio  a  In  giving 
general  jurisdiction  of  a  particular  subject,  the  Legislature  impliedly  gives 
every  anciUiary  power  necessary  to  the  exercise  of  it ;  and  the  grant  of  a 
power  indispensable  to  the  administration  of  justice  is  not  to  be  defeated 
by  the  accidental  omission  to  furnish  the  details.  And  as  in  this  case  the 
power  being  remedial  and  beneficial,  is  entitled  to  a  benign  interpretatioii. 

Decree  reversed,  6ce. 

Brinton's  Estate.  Lancaster,  O.  C.  Coulter,  J.  On  a  proceeding  by  a 
legatee  to  compel  payment  from  the  executors,  they  cannot  set  off  errorf 
in  the  settlement  of  their  account  in  the  Orphans'  Court  A  decree  of 
the  Orphans'  Court  can  not  be  touched  collaterally,  except  for  fraud  or 
want  of  legal  notice  to  the  party  complaining. 

When  it  does  not  appear  plainly  from  the  will,  that  the  legacy  is  for 
the  sole  and  separate  use  of  the  wife,  the  husband  may  proceed  to  reduce 
to  possession  if  the  Court  wBl  not  interfere ;  though  they  will  always, 
under  circumstances  calling  for  it,  protect  the  interests  and  rights  of  the 
wife.  Such  cases  are  those  in  which  the  husband  abandons  his  wife  and 
then  attempts  to  reduce  her  choses  in  action  into  possession. 
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Sekod^  Tt.  Tlu*AdmimsiratcT$  ofHertxUr.  LancMter,  C.  P.  Ro«iftt«  J. 
^The  rslatie  of  ono  or  more  joiot,  or  joiot  sod  aerortl  debton,  opentot 
ss  s  dischsrgs  of  all  tbe  odiert,  oolj  whore  the  effect  it  to  increaw  tbs 
mpoeoibilHj  of  tbooe  who  are  not  Included  in  itt  termi.  When  the  re- 
ipoMilMritj  of  the  other  oUigort  \b  not  iacreseed,  they  ere  releeeed  ffo 
iwiUo  onlj.    Jodfment  re?ened. 

HvmMt  SiiaU.  Lencealer,  D.  C.  CoultbRv  J.  Tbe  lien  of  the  aie- 
clmnie  sod  OMtarial  man  ought  not  to  l>e  extended  l>eyond  the  termi  of  die 
mtnre.  becesie  It  ia  often  a  aecret  lien  extending  back  from  the  date  of 
ita  entry  and  poblicitf ,  to  orerride  honeatand  fiur  jndgmenta.  Therefiwe, 
when  the  Iront  wall  of  a  honae  waa  taken  down,  the  roof  taken  off;  ex- 
oapt  the  raftera,  bat  the  odior  walla  left  atanding  on  the  aame  foundation, 
the  floora  remaining,  it  moat  be  conaidered  practically  and  ornamentally 
s  lemodeOiog  and  repairing,  and  not  widiin  the  atatote  of  mechanic*a 
liena.    ReYoraed. 

Bm^kmm  ^  Bro.  va.  Taumg  4*  CaadL  Lancaater,  C.  P.  Coultxr,  J. 
Sseret  or  piifale  aalea  of  peraonal  property  by  an  oflicer  of  the  law,  charged 
with  exeentioB,  are  not  to  be  oonntenanced.  Publicity  la  in  e?ery  reapeel 
jsdiapenaaMe,  etherwiae  property  might  be  tranalerred  or  aacrifteed  by 
eoDnakm.  In  thia  caae  the  Sheriff  made  s  levy,  and  the  aame  day  the 
plaintiff  In  the  i:  fit:  directed  and  agreed  with  the  Sheriff  lo  permit  the 
fooda  lo  remain  in  poaaeaaion  of  one  of  the  partnera,  who  waa  authorised 
ta  continue  aelling  the  gooda,  but  to  pay  the  proceeda  to  the  Sheriff. — 
Subaequentiy  other  creditora  iaaued  executiont  and  directed  the  Sheriff  to 
proceed,  which  he  did  by  aelling  at  public  aale.  Held,  the  firat  arrange- 
ment la  Illegal,  and  Blogham  dc  Bro.,  the  firat  execution  creditora,  are 
poatponed.  Ayenuea  to  fraud  are  to  be  cloaed,  though  no  actual  fraud  la 
charged  in  thIa  caae.    Affirmed. 

dmntn^fn  ra.  Oarvin.  Bell,  J.  Where  a  contractor  on  a  railroad 
had  a  retained  per  centage,  which  he  aaaigned  for  the  benefit  of  certain 
creditora,  then  threw  up  the  contract,  and  another  atepped  in  to  perform, 
in  whoae  fiiYor  the  eutui  que  truits  drew  an  order  upon  the  aaaignee  for 
the  retained  pet  centage ;  the  order  ia  irroYocable,  and  ia  founded  upon 
sufficient  conaideration.  If  the  contract  be  not  finiahed,  nothing  could  ac- 
'Crue  to  the  creditora.  And  it  ia  the  aame  whether  the  order  be  drawn 
hefore  or  after  the  completion  of  the  contract. 

In  thia  caae  the  creditora  after  drawing  the  order,  recei? ed  the  money 
from  the  aaaigneea.  The  action  for  money  had  and  receiyed  will  lie.^ 
AfiHrmed. 

FrankUn  Beneficial  Association  ra.  Qmmonvfealth  ex.  re,  Axer,    Lan- 

aater,  C.  P.    Qibson,  C.  J.    Though  a  aociety  for  mutual  aaaiatance 

in  time  of  ncknem  ia  legal,  and  no  principle  of  public  policy  fofbida  an  ar- 
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tide  making  an  excepdon  against  thoM  who  follow  the  profession  of  a 
•oidUer,  yet  as  snch  a  condition  holds  out  to  the  corporators  inducementi 
not  to  aer? e  in  the  arm  j,  it  is  not  to  be  favored  in  construction. 

In  Mb  instance  the  relator^  case  may  be  within  the  reason,  but  is  not 
within  the  UUer  of  the  article,  beyond  which  it  will  not  be  carried.  **  No 
soldier  of  the  standing  army  shall  be  capable  of  admission ;  and  any  mem- 
ber who  shall  vUutUarU}/  enlist  as  a  soldier  shall  loose  his  membership.*' 
The  meaning  of  the  word  **  enlist**  is  fixed,  by  the  words  «*  standing  ar- 
my** in  the  first  branch  of  the  sentence.  Besides,  it  is  to  be  taken  in  its 
•popnkr  sense ;  and  in  England  from  whence  it  came,  and  in  thwe  States^ 
it  means  not  merely  to  enroll  the  name,  but  to  sign  a  written  contract  of 
military  swrice  with  the  gofemment.  It  will  not  apply  toTolunteersfor 
the  war.    Afilrmed. 

Neel  ?s.  Bank  of  LewisUnon.  MifiUn.  Coulter,  J.  The  plaintifir  in 
a  judgment  has  a  right  to  issue  and  levy  upon  property  which  has  been 
asngned,  or  is  claimed  by  another  than  the  defendant  in  the  judgment, 
lor  the  purpose  of  haying  the  right  tried  by  jur}' ;  (though  he  and  the  of- 
fioera  will  be  liable  as  trespassers  if  found  in  the  wrong)  and  it  is  error  for 
the  Court  to  stay  his  proceedings,  whilst  attempting  to  sell  the  property 
in  dispnte. 

The  order  staying  the  vend.  ex.  is  reyersed,  and  the  plaintiff  allowed  to 
itsne  an  alias. 

Hackadom*s  Appeal.  Huntingdon.  RooEas,  J.  The  incination  of 
the  Courts  is  to  avoid  unnecessarily  the  creation  of  a  multiplicity  of  liens ; 
for  if  encouraged  they  cause  perplexity  in  the  transfer  and  sale  of  real 
estates.  Hence,  in  order  to  charge  land  in  favor  of  a  legatee,  the  testa- 
tor must  express  hb  intention  to  that  effect  by  direct  expression,  or  plain 
implication  on  the  face  of  the  will.  Here  there  is  no  express  intention 
declared,  nor  is  it  implied,  and  the  devisees  of  the  land  can  only  be  held 
personally  liable.    Aifirmed. 

Eoger's  Appeal.  Blair.  Coultee,  J.  A  fiduciary  relation  requires 
vigilance  as  well  as  honesty.  Where  therefore,  a  guardian  might  have 
iecnred  and  collected  money  by  attention  at  one  time,  he  will  be  held 


So  when  a  guardian  vests  the  foods  of  his  ward  in  an  enterpiise  of 
doubtful  safety,  such  as  a  transportation  company,  though  at  the  same 
time  he  invests  his  own  funds  in  the  same  company,  he  will  be  held 


So  where  in  case  of  a  judgment  note,  the  collection  of  the  money  being 
doubtful,  and  the  guardian  took  a  deed  of  real  estate  in  his  own  name  in 
consideration  of  debts  due  the  wards  as  well  as  himselC  and  did  not  re- 
eord  a  declaration  of  trust  for  some  time  afterwards,  so  as  to  afford  evi* 
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d«DC6  that  htd  the  profMrty  tppnciated  in  Ttloe,  it  would  haTe  been 
far  hM  beoett,  he  wffl  b«  chufMble. 

EiUier  of  liMte  eomrortioBi  of  die  property  of  hia  wards  it  uojiutifiaUe 
eieepc  firdm  imaiiDeiit  nacewity. 

Decree  referaed  ao  aa  to  diarge  tfie  goardian. 

Praui^  Ta.  EtUrMn.  Hmtingdoo.  Roeiaa,  J.  The  aet  of  July, 
1S42,  **  ta  pmiiah  ftandvleBt  debton,  dee.**  ia  intattded  to  pmiah  an  of- 
ftiiee;  aat  to  be  aaed  aa  a  meaaa  of  collecting  debta. 

In  tUa  caae  the  plaintiiT  waa  compelled  to  pay  Money  to  the  defondant 
while  in  priion,  under  arreat,  on  a  charge  under  the  act,  and  afterwirda 
la  confeat  a  judgment  lor  the  money  before  tiie  joftice  who  iasned  the 
criminal  warrant,  at  Ua  inatance ;  and  the  piomiae  waa  from  the  ilral 
held  out  to  him  that  if  the  money  be  paid  he  ahonld  not  be  fiirther  proe- 


Under  Iheae  fiwti  the  Comt  below  on^^  to  hare  imtmcted  the  jury 
Aat  the  pkintiirhad  Inmidied  proof  of  want  of  probaUe  caoie,  (\n  Aia 
eelkm  fcr  a  maBoknia  pnaecntion,)  from  which  the  law  would  inftr  that 
tfie  dafsndaht  waa  actaated  by  midiceor  improper  motirea. 

The  eflbct  of  the  rule  upon  tfiia  point  will  be  to  throw  the  onua  of 
pioffing  probable  cauae  on  the  defendant,  in  an  action  for  malidoua  proa* 
#eutlon. 

The  lurtiier  rule  will  probably  obtain ;  that  when  no  debt  ia  due  at  aO, 
or  when  tfie  demand  ia  unjnat,  the  ofidence  of  want  of  probable  cauae  ia 
conduifiTe ;  but  when  tiiere  ii  a  debt  ahown  by  the  creditor,  it  ii  prima 
fada  only,  and  aaay  be  rebutted  by  the  defendant. 

The  Indebtedaeaa  muit  be  ahown  by  other  eridence  diaa  by  confearion 
i^hUe  in  ptiaon,  or  under  arreft,  or  by  judgment  confeaaed  in  purauanoe 
of  a  eMiptomiaa,  or  by  any  coercion  ariaing  from  the  criminal  proaecu* 
Ikm. 

ChMe  Ta.  BreaUr,  Centre.  Buevside,  J.  In  an  action  of  ejectment; 
the  docket  of  a  init  before  a  juatic%  between  the  aame  partieafor  traapaaa 
en  the  aaatie  land,  in  which  a  judgment  waa  rendered  againat  the  defend- 
mn  and  albrwarda  paid,  ia  no  ofidence  of  diacbimer  of  title  by  defendant 
The  juatiee  had  no  juriadiction  aa  to  title,  and  it  waa  wife  not  to  appeal. 

Aa  tife  pkdntlflr  muat  recover  on  the  atrengdi  of  Ua  own  title,  a  leaae  to 
Coofk  cabnot  be  nf^tted  in  etidei|ce.  Whether  Gable*a  or  Cook*a  ia  fan- 
maaarial  ta  hhtt. 

Gable*a  improrement  commenced  in  1816,  anbaequent  to  the  act  of  t8 
March,  1814,  Plough  hia  warrant  waa  anbaequent  to  plaintifTa.  The  Dep- 
uty Sunreyor  ought  to  hare  giren  him  notica  of  aurrey  on  pHuntifiB  war- 
ratit    Affirlned. 

Lyttle  €t,  al.  ?a.  Smyttr,    Adama.    Bell,  J.    A  judgment  recorered 
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OS  a  9€ir€fmeia$  Mied  oat  to  rot ito  and  cootiDiie  the  Uea  of  a  prior  judf- 
■lOBt  quod  recuperet,  li  for  tome  piirpoMt  in  the  oatore  €i  a  new  jndg- 
mmntt  7«t  it  doat  not  oparata  to  merge  and  OEtingnith  the  former  judg • 
■Mat.  The  original  jodgmeot  fobeifti  for  the  porpoeea  of  lien,  notwith- 
■tanding  a  farther  lien  may  be  acquired  by  the  new  jodgment ;  and  ^bm 
name  it  troe  of  any  further  jodgment  of  reviTal. 

la  Ihia  eaae,  the  jodgment  oaaleeted,  it  fooaded  oo  the  aeooad  jndgmaal 
of  refifal  by  ecL  &.  on  the  original.  There  had  been  aeferal  intermediala 
aoi.  €m.  and  jadgmenli«  to  whieh  die  terre  tenant!  were  not  partiee ;  and 
it  waa  held  Oat  the  plaintiff  waf  not  boond  to  go  upon  iha  latt  eci.  &•  ea 
tiie  original,  or  go  back  to  the  original,  but  could  proceed  upon  any  one  is 
which  the  torn  teaanii  had  notice.    Aftrmed. 

Oom^t  Ta.  Jiifotoe.  Mittia.  BuaNiini,  J.  Comfort  wai  the  bail 
of  Fitenbiie  for  rent.  Before  judgment  waf  obtained  againet  theai«  Eieea- 
biie  made  application  for  a  discharge  tmder  the  bankrupt  law.  After  hia 
^■charge,  EiMubiae  toM  Woodf  the  attorney  of  the  plaintiff  in  the  jn4g- 
■wnt  al.that  tioM  obtained,  that  he  ^  not  want  Comfort  puAed ;  tet 
ha  would  hiuMelf  pay  it  by  epring.  8ubae<|neBtly  the  judgment  wai  paid 
Ij  tfie  cale  of  Comfort*!  real  aetata,  and  tiii!  auit  wa!  brou^t  agsiaat 
Siaanbiee  for  the  amount  Held,  that  the  proouee  to  Weed!  liauAcieBt; 
the  moral  obligatioa  will  euataiB  it    RoToreed,  dec. 

C^mifhdl  T!.  OaU$.  Centre.  CouLTxa,  J.  On  a  eontraet  to  raiea 
and  d^?er  !0  many  tone  of  iron  ore,  thou^  our  etUute  ftiee  2,000  fta. 
for  a  ton,  yet  when  it  waa  proTed  diat  the  cuetom  of  tfie  country  ia  ta 
buy  and  eell  by  gross  weight,  and  that  the  |4aintiff  acquieeced  by  aUow- 
lag  hi!  ore  to  be  weighed  on  scales  llied  at  2,240  lbs.  to  the  ton,  euch 
custom  win  control  the  statute. 

On  a  reciskm  of  a  contract  by  one  party  which  was  to  la!t  a  term  of 
years,  the  jury  in  estimating  damages  may  take  a  comprehensi?e  ?iewof 
the  ciacumstances,  and  especially  may  estimate  what  a  party  might  hate 
nude  during  die  time,  as  well  as  present  losses. 

Judgment  affirmed. 
LancoiieT  County  Bankit,  Stouffer.  Lancaster,  C.  P.  Giason,  C.  J.  As 
a  husband  has  aa  independent  estate  ia  his  wife's  land  which  may  ba 
ckimed  by  his  separate  act,  it  will  be  bound  as  an  inchoate  one,  by  a 
judgment  against  him  for  his  separate  debt  As  it  has  been  decided  thai 
the  purchase  money  of  bod  converted  for  a  special  purpose,  still  retaiaa 
tfM  character  and  quality  of  knd,  so  as  to  remain  subject  to  curtesy  and 
dower,  die  lien  of  a  judgment  which  bound  the  curtesy  before  ooufersion, 
adheres  to  it  afterwards  when  money  is  substituted  for  the  land.  The 
husband's  release,  on  a  note  being  gi? en  for  the  use  of  bis  wife,  could  not 
direst  the  creditor's  interest  in  it,  which  was  fixed  by  the  jadgmeat.nor 
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oonld  the  wife*!  certificate  of  her  coDtcDt  thtt  the  money  be  paid  to  him 
under  the  act  of  1832,  to  enable  him  to  release,  eflfect  any  interest  but 
her  own. 

With  the  note  as  rabject  of  attachment,  the  plaintiff  had  nothing  to  do, 
in  payment  to  die  wife's  tmstee,  or  to  her  wonld  be  no  payment  as 
•filnst  him. 

The  plaintiff  may  hate  execotion  of  the  eqoiTalent  of  the  knd  boond 
kf  the  jodgment.  His  freehold  has  been  converted  into  money,  and  &e 
plaintiff  is  entitled  to  the  possession  of  the  (arm,  and  to  take  the  prodnce  of 
it  dnring  his  life,  by  giving  secnrity  for  &e  ultimate  restoration  of  it  to 
Ike  wife  or  her  representatif  es. 

A  sequestrator  is  unnecessary,  as  &e  plaintiff  is  entitled  to  have  dm 
management  of  the  ferm ;  besides  the  act  of  1841  authorizes  such  an 
appointment  only  when  uncon? erted  life  estates  are  taken  in  OEocutioB 
in  order  to  make  the  debt  out  of  die  rents  and  profits  without  a  sale. 

But  no  appeal  is  authorised  and  it  is  quashed. 
WUmer^n.  Lefevre.  Lancaster,  C.  P.  GiB8oif,C.J.  The  Legislature  has 
power  to  direst  a  husband's  freehold  in  his  wife's  estate  with  his  consentv 
ao  as  to  free  it  from  the  claims  of  creditors  who  have  not  obtained  a  lien 
OB  iL  But  whether  the  Court  is  at  liberty  so  to  interpret  it  as  to  give  it 
a  relro-actiTe  operation  against  a  creditor  who  had  brought  an  action  and 
inewred  costs,  at  the  time  of  the  enactment,  wi&  a  view  to  obtain  a  lien 
and  satisfiKtion  out  of  the  curtesy,  is  a  question.  The  rule  has  been  to 
gi?e  a  retro-actiTe  operation  to  statutes  which  operate  not  on  the  right, 
but  the  remedy ;  here  it  would  operate  on  both.  That  the  husband  has 
an  indefeasible  freehold  in  his  wife's  land  as  tenant  by  curtesy,  and  that 
his  creditors  hsTe  a  right  to  seek  satisfection  from  it  is  shown  in  Bank  vs. 
Stouffer.  But  this  act  wonld  take  away  their  rights,  though  actions  had 
been  commenced  before  its  passage. 

Tliis  Court  has  refused  a  retro -active  operation  to  statutes  which 
would  bar  actions  pending,  where  it  has-  not  been  compelled  to  do  other- 
wise by  direct  and  positive  words.    This  embraces  the  principles  of  this 


But  the  Court  had  no  right  to  appoint  a  sequestrator,*  nor  is  there  a 
right  of  appeal.  Quashed. 

[  *Why?  The  life  estate  was  unconverted,  and  therein  the  case  differs 
from  Bank  «#.  Stouffer.  Are  the  acts  of  Assembly  directing  the  appoint- 
ment of  sequestrators,  where  life  estates  are  taken  in  execution,  repeal- 
ed t—lU.  Low /<mr.] 
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0ti|n:eme  Court  of  {Icnns^bama. 

KAUFFMAN,  Plaintiff  in  Error,  ts.  OLIVER,  tt  al. 
ERROB  TO  CUMBERLAND  COUNTY. 

1.  The  Fenntylvania  CourU  are  interdicted  from  aMaming  a  yolauUr}  juris- 
diction to  aid  tbe  master  in  recovering  a  fugitire  slave,  under  the  act  of  Con- 
gress of  1793,  since  tbe  Tonus jlvania  act  of  1826  has  been  repudiated  and 
thrown  out  of  Court  by  the  Supreme  Court  of  the  United  States. 

2.  Tbe  Stale  CourU  have  no  jurisdiction,  either  of  actions  for  the  penalty  or 
for  trespass,  under  tbe  act  of  Congress  of  1793,  relative  to  tbe  surrender  of  fu- 
gitive slaves. 

3.  The  principles  of  tbe  common  law  do  not  sustain  any  such  actions  in  this 
State. 

The  Opinion  of  the  Court  was  delivered  by  Codlter,  J. 

This  action  is  instituted  at  common  law,  leans  upon  it  for  support,  and 
invokes  the  aid  of  its  principles  to  sustain  its  objects  and  result.  The 
sweenine  generality  of  the  two  counts  in  the  declaration  of  the  plaintiff, 
and  tne  instruction  of  the  Court,  would  leave  room  to  infer  that  Kauffman, 
llie  defendant,  had  proceeded  to  the  State  of  Maryland,  and  there  seduced 
the  alleged  slaves  from  their  servitude ;  brought  them  to  the  State  of 
Pennsylvania,  and  there  concealed  them,  so  that  the  owner  could  not  re- 
claim or  recapture  them.  This  mode  of  stating  the  case,  throws  around 
it  acme  air  of  plausibilitj,  although  it  makes  no  difference  in  the  applica- 
tion of  the  law,  which  the  judgment  of  the  Court  deems  fit  and  suitaUe 
to  control  and  decide.  But  the  testimony  does  in  nowise  warrant,  or  au- 
thorize such  general  conclusions.  Giving  to  it  the  most  ample  verge,  it 
amounts  to  this  and  no  more  : — That  the  alleged  slaves  had  been  removed 
from  Arkansas  to  the  State  of  Maryland  in  February,  1816,  from  which 
State  they  escaped  during  the  night,  in  October,  1847.  John  M,  Stake, 
the  relative  of  the  plaintiff,  below,  their  agent  and  witness,  stnted  that  he 
vrould  rather  have  their  value,  than  recapture  the  fugitives :  two  of  whom 
were  men,  one  with  a  stiff  arm :  two  women,  three  boys,  and  the  rest, 
amounting  to  thirteen  in  all,  were  girls;  three  of  them  at  so  tender  an  age, 
that  the  rest  were  obliged  to  carry  them.  Coal,  a  ne^io,  and  witness  for 
the  plaintiff,  testifies  that  he  found  these  persons  in  Chambersburg,  and 
took  them  away  as  a  friend,  to  help  them  along,  and  prevent  them  from 
being  taken.  They  told  him,  as  he  testified,  that  they  had  been  slaves 
in  Maryland ;  that  they  were  to  be  sold,  and  that  to  prevent  their  sale^  they 
made  their  escape.  He  took  them  in  the  night  to  Shippensburg,  from 
that  to  Miller's  Furnace,  and  finally  to  Kauffman,  and  put  them  in  his 
bam  in  the  morning,  and  shut  the  door,  and  called  Kauffman,  who  in- 
tndred  what  was  the  matter.  Coal  told  him  to  come  to  the  barn  and  he 
■hoDld  see.  When  coal  showed  him  the  negroes  in  the  barn,  Kauffman 
told  him  to  take  them  away,  more  than  once ;  but  finally  agreed  to  let 
tliem  stay  till  night,  and  agreed  to  give  them  something  to  eat.  Coal  then 
went  to  Butler,  a  negro,  and  gave  his  wife  notice  that  he,  Coal,  wished 
to  go  home.  That  evening  the  negroes  were  hauled  away  in  Kauffinan*8 
wagon ;  but  to  what  place  is  not  stated  in  the  evidence.  The  w^gnn  wm 
returned  in  the  night ;  who  was  the  driver  is  not  stated ;  but  it  apf  cm  s 
not  to  have  been  1  jiuffman,  who  was  standing  at  tie  end  of  the  l«rii 
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when  the  wagoo  •tarted.  SeTeral  Deighbon,  ha?iiig  heard  that  negroea 
were  there,  went  to  aee  them ;  aome  were  witneaaea  and  othera  not-— 
Gntriiail,  a  witneaa  for  &e  plaintiff,  teatified,  on  hia  croia  examination, 
that  John  M.  Stake  offered  him  one  hundred  doUara  if  he  wonld  awear 
that  Daniel  Kanflfaian  hanled  the  negroea  awar;  and  he  aaid  he  did'nt 
eara  a  damn  abont  the  negroea  if  he  conJd  get  Kanffman.  Thia  waa  aaid 
at  Trindle  Spring  T^Tom ;   Wm.  Brown  and  Samuel  Crabb  were  pre- 


Theae  are  tiie  atriUng  and  almoat  the  onlj  merita  of  thecaae  deteloped 
Ij  tfM  teatimoMy,  eicept  aome  proof  of  ownerahip,  and  the  anm  and  aob- 
alanea  of  iSbm  emence.  From  it  no  alimmering  of  fiict  or  circnmatance 
ia  perceived  te  warrant  a  eondnaion  uiat  Kanffman  enticed  the  fii|;itif ea 
to  run  away,  or  that  they  were  enticed  to  do  ao  by  any  human  bemg. — 
On  the  contrary,  it  appeara  from  that  OTidence,  aa  gi? en  on  behalf  of  the 
plaintiff,  tfiat  die  nepeoa  were  prompted  lo  fly  at  auThasard,  by  tiiefoar 
of  their  being  aold,  and  perhapa  and  almoat  inofitably  to  be  aeparated— 
■Mthera  from  their  chilmren,  and  huabanda  from  their  wi? ea  and  frmiliea 
Ibrerer.  Prompted  by  the  vaat  lonainga  of  the  heart  for  kindred  by  na* 
tnre,  they  were  impelled  to  aeek  freedom,  through  danger  and  peril, 
rather  tmn  endure  Marery  among  atrangera  and  oppreasora. 

I  waive  aD  iMjuiry  aa  to  a  point  made  on  the  record,  to  wit— whether 
tfie  Conrt  did  not  err  by  inatructing  the  juiy  in  the  language,  to  wit : — 
**  But  if  Kanffman  wia  acting  with  othera,  in  concert,  who  induced  dieae 
negroea  to  eacmpe  from  the  aervice  of  the  plaintiff^  and  hia  acta  fonned  a 
link  in  the  chmn  to  accompliah  that  object  aucceaafnlly,  then  he  ia  liable 
aa  if  he  had  done  all,'*  inaomnch  aa  there  ia  no  evidence,  aa  alleged  by  de« 
fondant,  to  warrant  auch  inatruction,  I  waive  it,  not  beoanae  it  ia  of  little 
magnitude,  but  for  a  reaaon  that  I  will  atate  preaently ;  and  for  the  aame 
reaaon  I  waive  aD  obaervation  upon  the  biOa  of  eaception  taken  to  evi- 
dence by  Uie  defondant  I  wiU  obaerve,  however,  that  the  true  queation 
in  tiiia  aapect  of  the  caae  ought  to  be,  and  ia,  wbedier  in  &e  State  of 
Pennayhania  a  citiien  who  givea  a  cup  of  cold  water  and  a  morael  of 
bread  to  fomiahing  women  and  children,  and  permita  them  to  reat  a  fow 
houn  in  hia  bam,  when  they  are  aupplicanta  to  hia  mercy,  and  even  givea 
diem  a  lift  in  hia  wagon,  even  if  it  ahould  torn  out  that  uey  are  fugitivea 
from  akvery  to  freedom,  doea  by  that  offer  of  mercy  and  compaaaion 
break  die  kw,  and  make  himaelf  liable  for  their  price  in  the  marl  where 
men  women  and  children  are  bought  and  aold— whether  he  ia  bound  to 
let  them  periah  on  hia  own  land,  or  drive  them  off  to  die  on  the  land  of 
hia  nei^ibort  Are  diev  outcaata  from  the  law  of  mercy  and  humanity, 
ahhougn  they  have  within  them  that  ray,  if  from  Divinity,  which  we  call 
a  aoul,  and  are  aenaible  to  hopes  and  feara,  to  agoify  and  despair  t 

But  we  turn  te  anodier  aapect  of  the  caae ;  one  which  preaenta  a  quea- 
tion which  concema  the  aovereignty  of  die  State — the  independence  of 
ita  tribunala  and  the  character  m  die  common  kw— a  queation  whidi 
overmaatera  all  minor  pointa  preaented  on  the  record. 

The  defendant  pleaded  to  die  juriadiction  of  the  Court. 
.  Pennaylvania  reverenthr  aeknowiedgea  and  clinca  to  the  compact  of 
unkw,  aa  declared  in  the  Conatitution  of  the  United  Statea.  Her  bright 
eacQicheon  of  good  frith  to  that  compact  will  never  be  aoiled  by  her 
Courta  or  tamiuied  by  her  people.  That  conatitntion  recogniaea  alaveiy 
in  die  State  under  lAum^  municipal  and  local  regnktiona  it  exiata.  But 
at  the  time  of  ita  adoption,  it  waa  a  compromiae  of  conflicting  intereata, 
on  many  aubjecta,  and  none  more  emphatically  ao  than  on  the  aubject  of 
Arery.    Then  Pennaylvania  waa  a  free  State.    In  1780,  the  Legisla- 
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tore,  ID  grateful  commiMeratioD  of  her  then  certain  proipect  of  eicapiDg 
firom  the  house  of  bondage  and  the  hand  of  the  oppressor ;  and  as  the 
preamble  to  the  act  recites,  **  in  consequence  thereof  being  freed  from 
the  narrow  prejudices  which  they  had  imbibed,  and  feeling  their  hearts 
enlarged  with  kindness  and  benerolence  to  men  of  all  conditions  and  na- 
tions," abolished  sla? eiy  within  her  borders  as  to  all  people  thereafter 
born  within  her  limits.  From  that  time  she  has  been  deemed  and  tekoa 
as  a  free  State,  and  as  such  assented  to  the  compact  of  union. 

Slavery,  then,  is  recognised  and  enforced  here  by  Tirtue  of  that  com- 
pact alone.  The  ? nice  of  her  own  policy  proclaims,  so  for  shalt  thou  go, 
but  no  farther.  The  language  of  ttiat  compact  ia— **  No  person  held  to 
serrice  in  one  State  under  the  laws  thereof,  escapinc  into  another,  shall 
in  consequence  of  anr  law  or  regulation  therein,  be  oischaKed  from  such 
•enrtce  or  labor,  but  shall  be  delivered  up  on  the  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due.'*  Upon  claim  made  hy  the  per- 
son to  whom  service  is  due,  the  fugitive  shall  be  delivered  up.  To  whom 
shall  this  claim  be  made  T  Undoubtedly  to  the  person  or  persons  who 
shall  have. the  alleged  slave  in  custody,  or  who  shall  attempt  to  proteet 
him  from  the  owner  to  whom  the  services  are  due.  And  as  br  tiie  com- 
met,  the  slave  is  not  discharged  from  his  service  by  escaping  into  a  free 
State,  the  owner  or  his  authorized  agent  may  pursue  and  take  him,  wiii- 
ont  riot  or  breach  of  the  peace,  by  manucaption  or  reprisal,  in  any  place 
idiere  the  compact  is  oblig^ry,  just  in  the  same  manner  as  if  the  recap- 
tion was  in  the  slave  territoiy.  Sovere^nty  is  so  for  yielded  by  the  free 
States,  and  so  far  the  constitutional  provision  executes  itself.  But  if  &e 
fugitive  is  harbored,  protected,  concealed,  or  enticed  by  any  persons,  the 
owner  must  make  the  claim  in  a  legal  manner  and  by  legal  process,  ac- 
cording to  the  constitution  and  the  kws  of  the  United  States.  The  mode, 
manner  and  circumstance  of  such  claims  are  fully  set  forth  in  the  act  of 
Congress  of  1793,  and  the  means  of  making  such  cUims  effectual  are 
fherein  provided. 

Concress  have  regarded  this  claim,  to  the  service  of  the  fugitive,  as  a 
ri^t  M  property,  and  that  is  the  only  light  in  which  it  can  be  viewed,  and 
which  must  be  made  by  one  person  or  persons  against  another  person  or 
persons,  and  properly  to  be  asserted  in  a  court  of  justice.  It  is,  therefore, 
a  cootroverrv  between  parties,  arising  under  the  constitution  and  laws  of 
tiie  United  States,  and  roust  be  referred  to  the  forum  having  jurisdiction 
of  such  controversies.  The  Constitution  of  the  United  States  declares 
that  the  judicial  power  of  the  courts  of  the  United  States  shall  extend  to 
an  cases  in  law  and  equity,  arising  under  the  constitution  and  laws  of  the 
United  States,  6cc,  This  cause  of  action,  good  or  bad,  is  within  the  juris- 
diction of  the  United  States  courts,  for  Congress  have  power  to  pass  all 
laws  necessary  to  make  the  claim  efficacious  and  commensurate  with  the 
constitutional  provision.  But  it  must  be  done  through  the  courts  over 
which  Congress  have  power,  and  through  their  instrumentality ;  other- 
wise the  claim  might  be  rendered  abortive,  by  the  decisions  of  the  State 
courts,  pursuing  their  own  local  policy.  The  claim  ought,  primarily,  to 
be  asserted  in  courts  whose  decisions  should  conclude  the  subject  of^  dis- 
pute, and  not  in  a  foreign  forum,  adverse  to  the  whole  process ;  if  it  pur- 
sues the  feelings  and  policy  of  its  own  laws,  and  the  principle  of  the 
common  law.  The  provisions  of  the  act  of  Congress  must  be  pursued  in 
the  tribunals  of  the  United  States.  Then  they  meet  with  no  warfare  by 
local  legislation,  or  municipal  peculiarities.  And  the  person  claiming  the 
•errices  of  the  fugitive  is  in  the  forum  of  that  sovereignty  and  jurisdiction 
under  which  his  claim  is  made.    Within  the  terms  of  the  compacti  and 
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within  the  act  of  CoDgroM,  we  acknowledge  the  Taliditjr  of  the  claim 
when  made  in  the  proper  forum.  Bat  outside  the  compact  we  breathe 
more  freoly*  We  feel  the  genial  influence  of  the  common  law  on  this 
•object.  The  principle  sprung  fresh  and  beautiful  and  perfect  from  the 
mind  of  Lord  Mansfield,  in  the  great  case  of  the  negro  Somersett,  that 
by  the  common  law,  a  slave,  or  whaterer'  country  or  color,  the  moment 
be  was  on  English  cround,  became  free— endued  with  sanctity  of  reason. 
This  case  was  decided  before  the  Revolution,  and  became  the  common 
kw  of  this  State,  always,  saving  and  excepting  the  inroad  of  the  compact 
and  compromise.  This  action,  then,  professes  to  be  founded  on  the  prin- 
ciplea  of  the  common  law.  But  by  the  principles  of  that  law,  the  fugitives 
were  free  the  moment  when  they  touched  the  soil  of  Pennsylvania.  AJl 
the  inddenta,  accompaniments,  and  attributes  of  bondage  fell  from  around 
tiiem.  By  that  law,  even  persuading  the  fugitives  to  nj^  would  be  do  of- 
fence in  rennsylvania,  whatever  it  might  be  in  Maryland.  But  the  ad 
of  Congress  in  the  3d  section,  which  specifies  the  acts  for  which  damaget 
may  be  recovered,  and  the  penalty  incurred,  does  not  mention  that  of  m- 
dtinc  negroes  to  run  away ;  and  we  most  sather  the  merit  and  intent  of 
the  iegisbtive  power,  as  well  from  what  they  do  not  say,  as  teom  that 
which  they  do  say. 

It  was  ruled  in  the  Circuit  Court  of  the  United  States  for  the  district 
of  Ohio,  that  if  a  slave  escape  to  a  free  State,  he  is  free  accordinff  to  the 
principles  of  the  common  law,  and  re-capture  in  a  free  State  is  justified 
only  by  the  compact,  in  the  constitution,  and  the  act  of  Congress.  Audit 
was  told  in  the  same  case  that  damages  for  ifarboring  and  concealing 
a  alave  In  a  free  State  are  not  recoverable  at  the  common  law.  Vansan^ 
v$  Jones,  2Dd  McLean,  596.  It  was  also  ruled  in  the  same  cause,  that 
tiiO' saving  in  the  4th  section  of  the  act  of  Congress,  of  the  owner's  right 
of  actioD  covered  merely  the  same  eround  as  .that  embraced  by  the  acta 
for  which  the  penalty  is  inflicted :  Uiat  is,  that  the  owner  should  be  en- 
titled to  his  action  for  damages,  on  account  of  the  same  acts  for  which  the 
penalty  is  inflicted,  but  of  course  in  the  same  forum. 

So  that  the  plaintiff'  here  is  unaided  by  that  provision  upon  which  he 

aced  some  reliance.  The  damages  are  for  the  same  injuries,  arise  un- 
*  the  same  law  as  the  penalty ;  and  the  action  for  the  penalty  might  as 
well  be  mentioned  at  the  common  law,  as  the  action  for  the  damages.-^ 
Neither  can  be  maintained  outside  of  the  act  of  Congress.  I  admit  that 
a  free  State,  although  not  bound  to  enforce  in  its  tribunals  the  slavery  of 
another  aovereignty,  and  thus  render  itself  subservient  to  the  polioy  of 
another  State,  in  opposition  to  its  own  ;  yet  it  may  do  so  if  it  will.  But 
it  will  be  a  matter  of  capacity,  and  not  as  a  matter  of  right  or  duty. 

In  the  year  1 826,  the  Legislature  of  this  State,  for  the  purpose  of  aid- 
ing in  the  accomplishment  of  the  compact  to  deliver  fugitives  when  claim- 
ed paased  an  act,  enjoinins  upon  State  Magistrates  and  Judges  the  duty 
of  acting,  and  prescribing  the  manner  in  which  the  duty  should  be  dis- 
charged.  This  act  of  capacity  was  conceived  in  a  just  and  fraternal  spir- 
it; only  throwing  around  the  fugitive  some  safeguards  to  prevent  Aru/nop- 
fing  under  color  of  law.  This  act,  however,  was  declared  unconstitn- 
tiooal,  by' the  Supreme  Court  of  the  United  States,  in  the  case  of  Prigg 
vs.  the  Com'th  of  Pennsylvania,  [18  Peters,  593,]  in  which  case  it  was 
reaolved  that  the  act  was  null  and  void — that  Congress  possesses  die  ex- 
clusive right  to  legblate  on  the  subject,  and  that  State  Legislatures  have 
no  right  whatsoever.  In  short,  it  is  fully  held,  that  the  power  of  Con- 
ress  is  adequate  to  all  the  emergencies  of  the  subject,  and  if  it  has  not 
Ifilled  them,  it  may,  and  perhaps  will.    This  is  the  supreme  law  of  the 
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kod  on  the  lubject  State  Legislatureg  are  bidden  back,  ai  introding  into 
forbidden  places.  But  it  is  intimated  that  although  State  magistrates  and 
judges  are  not  compelled,  that  nefertheless  they  may  act,  if  it  is  not  con- 
trary to  the  policy  of  the  State.  On  this  point,  there  is  some  diversity 
among  the  judges,  but  I  have  ststed  the  opinion  of  the  majoriQr.  Very 
well,  so  let  it  be.  The  policy  of  this  State  is  indicated  in  the  act  of  1780* 
In  the  act  of  18S^,  and  in  the  feeling  and  principles  and  government  of 
IState. 

Under  these  circumstances,  our  Courts  are  interdicted  from  assuming 
a  voluntary  jurisdiction,  since  the  act  of  1626  has  been  repudiated  and 
thrown  out  of  Court,  as  the  decisions  of  our  tribunals  might,  and  perhaps 
would  be,  against  the  claim  of  the  owner  of  the  fugitives.  After  rail  con- 
'  sidention,  wis  Courtis  of  opioion,  that  an  action  of  this  kind  can  only  be 
fostained  under  the  act  of  Congress  of  1793. 

That  our  Stste  Courts  have  not  jurisdiction  of  actions  under  the  statute. 

And  the  principles  of  the  common  law  do  not  sustain  any  such  action 
in  this  State. 

The  plea  to  the  jurisdiction  is  therefore  sustained,  and  the  judgment  of 
the  Court  of  Common  Pleas  of  Cumberland  county,  for  $2000,  is  reversed. 


IStm  }^nhl\catxon$. 

Btatb  Trials  op  the  United  States  during  the  Administrations  of 
Washington  and  Adams.  With  references.  Historical  and  Profession- 
al, and  preliminary  notes  on  the  politics  of  the  times.  By  Francis 
Wharton,  author  of  a  Treatise  on  American  Criminal  Law.  Philadel- 
phia :  Carey  6c  Hart,  126  Chesnut  street. 

Mr.  Wharton  is  well  known  as  the  author  of  more  than  one  excellent 
work  on  the  practice  of  law.  This  is,  we  believe,  his  first  essay  on  a 
subject  which,  in  spite  of  the  title,  belongs  as  much  to  the  literature  as  to 
the  more  practical  branches  of  the  protession.  The  main  object  of  the 
work  appeara  to  be  to  place  within  the  reach  of  the  general  reader  those 
important  trials,  which,  occurring  immediately  after  the  revolution,  and 
growing  out  of  and  essentially  connected  with  the  struggles  for  mastery 
of  the  two  great  parties  which  then  divided  the  country,  have  come  down 
to  us,  in  name,  as  familiar  as  household  words,  but  we  fear  to  most  of  us 
from  the  inaccessibility  of  the  reported  cases,  familiar  in  name  alone.*— 
The  trials  of  Hen6eld  and  Guinet,  of  Cobbett,  Matthew  Lyon,  Duane, 
Callender  and  Jonathan  Robbios.  and  above  all  those  of  the  Western  In- 
surgents, (the  whiskey  insurrection,)  and  of  the  Northampton  Insurgents, 
possess  a  historical  interest,  entirely  independent  of  the  great  constitu- 
tional questions  discussed  therein,  rendering  *'  the  State  Trials**  not  only 
Invaluable  to  the  scientific  lawyer,  but  attractive  in  the  highest  degree 
equally  to  the  politician  and  the  man  of  quiet  literary  taste. 

From  tlie  preliminary  notes  in  which  Mr.  Wharton,  the  author,  vrith 
strong  democratic  leanings,  but  boldly,  apd,  as  appeara  to  us,  impartially 
reviews  the  pronvinent  events  connected  with  the  Administrations  of  Pres- 
idents Washington  and  Adams,  and  presents  brief  and  spirited  biographies 
of  many  of  the  eminent  men  of  those  days,  we  have  made  the  following 

•The  only  correct  copy  of  Callender's  Trial,  heretofore  known  of  by  ui,  is 
that  in  poMession  of  Peter  Force,  Esq.,  of  Washington. 
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•zinet.    Mr.  Wkutoo,  iooomaiMtlH^m  ^  P«rt>nA  cl>>nkctMrof«» 


"TIm  JodgM  nd  eminaoUj  to  those  of  the  Fedoril  Soprome  Oooit,  art  not 
osljr  tho  ooMtnion  of  all  kws,  whether  eeteblbbed  bj  treetj  or  legitbtioB, 
hot  the  wMlen  of  their  oonttitattonelity ;  end  to  oommit  to  them  the  office  oT 
iBterpredeg  the  kwe  they  themeelTee  mahe,  or  of  mahing  the  kwa  the^  them- 
aelfoa  ialarpret,  k  a  oonaoUdataon  of  power  inooniUteot  with  the  aenioa  of  a 
goremmeot  whoae  mat  felicity  it  k  that  it  it  the  goyemment  ofreciprooal 
ehecka.  A  Jodfe  who  becomet  a  ttatetman,  k  in  tome  danger  of  becoming  a 
partkan,  mod,  though  neither  of  the  three  eminent  men  who  fiirat  took  the  diieate, 
leoeiTod  it  in  itt  wortt  tjrpe,  jet  in  thote  of  their  attocktet  to  whom  they  com- 
Bvakated  it,  it  VMed  with  malign  Ti?acity.  At  the  beginning  of  Anantt,  1800, 
Jndge  Ohate  left  the  bench  to  ttamp  the  State  of  Maryland^  on  beualf  of  the 
•zktkff  adminiatimtion,  and  the  retolt  wat  that  the  Ooort,  the  Chief  Jnitice 
bebg  thenoo  the  French  miition,  wat  left  for  a  whole  term  withoot  a  qnorom^ 
There  wat  not  a  charyt  to  a  Qimnd  Jury  that  wat  not  at  the  tame  time  a  party 
haittBgne,  differing  in  the  tereral  catet  it  it  true,  in  intentity,  bnt  the  tame  in 
design;  and  e?en  the  goilt  of  a  criminal  wat  tometimet  tetted  at  much  by  the 
docmat  of  tlie  politician  at  the  mlet  of  the  Judge.  The  State  Oourtt,  of  oonne, 
did  not  hetttate  to  follow  thk  angott  example.  Of  tiz  Pretideatial  Bkctora 
ehoten  that  year  k  New  Hampthire,  three  were  members  of  the  Supreme  Ja- 
didal  Ooort,  and  one  of  them  wooght  proper  to  select  the  opening  of  a  term  as 
the  occatkn  for  the  personal  castigation  of  a  political  opponent.  In  Vermont, 
one  of  the  ooonty  Jodces  became  so  strongly  mipregnated  with  what  Mr.  Ames 
mifffat  have  called  the  French  efflaYinm,  as  to  sit  on  the  bench  in  a  liberty  cap. 
In  Massaohasetts,  the  Obief  Justice,  in  a  charge  to  a  Grand  Jury,  denounced 
"  the  French  system  mongers,  from  the  qnintumTirate  of  Park  to  the  Vice 
President  and  miaoriw  oi  Oongress,  as  apostles  of  Athekm  and  anarchy,  blood* 
shed  and  plunder.**  In  New  York,  Judge  Cooper  broke  up  an  election  by 
thrsateoiag  to  oommit  any  body  who  chalknged  TOters  kvorable  to  his  own 
way  of  thinkin|[,  and  oTon  Chancellor  liTmgston  sullied  his  brilliant  name  by 
a  system  of  poutical  agitation  so  daring  as  to  gain  the  motto  which  afterwarda 
clung  to  the  capabk  and  ambitious  kmily  of  which  he  was  the  head, 

-*—  Bem,  kcias  ^em, 

Si  posskrecle,  si  non,  facias  rem. 

That  the  same  Tioe  ran  through  the  New  Jersey  Courts,  appears  from  a  Terr 
*  ict,  published  by  a  learned  jurist  of  that  State ;  ana 


eren  the  fine  Judicial  parts  of  the  Chief  Justice  of  PennsyWank  were  marred 
by  a  partisansnip  as  undisguised  as  it  was  efficient  It  k  not  necessary  to  go 
Ihrther  South,  to  show  that  the  CourU  of  the  States  did  not  hesitate  to  adopt  In 


its  fullest  developement,  the  system  of  political  jndicklism  promulgated  by  the 
Shpreme  Bench  of  the  Union."    State  Triak,  46. 

We  ibonld  like  to  gi? e  tome  extracts  from  the  noticef  of  John  Adams, 
Wm.  Lewis,  and  fh>m  Peter  Porcopfaie  and  The  Aurora,  bat  we  fear  ta 
tUL  the  patienee  of  our  readers  further.  Enough  has  been  said  to  indi- 
cate the  ebaraeter  of  the  work,  and  we  trust  that  many  of  our  readers,  In 
and  out  of  the  prafessioo,  will  possess  themsel? ei  of  it,  as  an  acquisition 
highly  interesting  as  well  as  osefiil. 


A  DieiiT  OP  THE  Law  of  Rbal  PnopsnTTt  by  WiDkm  Cmise,  Esq.,. 
Barrister  at  Law.  RoTked  and  considerably  enkrged  by  Henry  Hop- 
ley  White,  Esq.,  Barrister  at  Law,  of  the  Middle  Temple.  Further 
roTised  and  abridged,  with  additions  and  notes  for  the  use  of  American 
students.  By  Simon  Greenleaf,  LL.  D.  Emeritus  professor  of  Law 
in  Harrard  Unirenity.    In  seven  Tolumes.    Volumes  1  and  2.    Bos- 
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ton :  Chariet  C.  Little  ic  Jamei  Brown.  London  :  Stevens  ^  Norton, 
194  Fleet  itreet.    mdccczlix. 

This  book  which  has  been  announced  for  sometime  is  now  in  the  hands 
of  the  professioo*  We  have  tamed  oTor  the  pages  of  the  first  Tohimo 
with  like  interest  and  satisfiiction.  The  dumsey  real  estate  books  of  the 
olden  student  hare  long  been  resorted  to  rather  as  fonntains  of  learning, 
by  way  of  illnstration  and  nnthoriry,  than  as  hand  books  for  the  profes- 
sion. Few  things  perplex  learning  more  than  the  abstmce  difficult  and 
recondite  learning  of  the  law  of  real  estate. 

The  elegant  explanations  of  Mr.  Justice  Bkckstone,  in  his  second  book 
.of  the  Commentaries,  g^Te  indeed  «o  the  students  of  his  own  and  of  oor 
times  great  advantage  over  the  preceding  generation  of  lawyers  bat  it  re- 
mained fbr  Mr.  Crnise,  one  of  the  very  Mst  real  property  lawyers  of  ft 
day  prolific  in  such  men,  to  discbarge  his  debt  to  the  profession  by  the 
production  of  ft  book  as  yet  uneouidled,  and  which  iu  the  hands  of  the 
very  competent  American  editor  nas  become  a  legal  classic  on  this  as  well 
as  on  the  other  side  of  the  atlantic.  Mr.  Cruise's  book  was  first  publish- 
ed at  London  in  1804,  in  six  volumes,  and  was  at  the  time  the  most  com- 
plete and  comprehensive  treatise  on  the  law  of  real  property.  It  was 
renurkaMe  for  its  systematic  analysis,  copious  collection  and  abridgment 
of  eases,  and  ntthat  time  came  into  general  use  in  England.  In  1818,  n 
second  edition  was  printed  in  seven  volumes.  In  1824,  a  third  edition,  in 
six  volumes  was  published,  and  in  1835,  Mr.  Henry  Hopley  White  edi- 
ted his  edition,  being  the  fourth,  to  which  much  additional  matter  was 
added,  some  errors  corrected,  and  many  notes  and  references  to  cases 
and  statutes  supplied,  and  it  is  from  this  edition  that  the  present  Ameri- 
ean  one  is  reprinted.  There  have  been  four  English  ftnd  ftfe  Americaa 
American  editions.  The  second  and  third  American  editions  were  edited 
by  £.  D.  Ingraham,  Esq.,  of  Philadelphia,  and  the  fourth  by  F.  Hun- 
tingdon, Esq.,  of  Connecticut.  Until  the  publication  of  the  third  and 
fourth  volumes  of  Chancellor  Kent's  Commentaries,  Cruise's  Digest  was 
the  usual  text  book  in  connexion  with  Blackstone  and  Coke.  It  still 
retains  a  place  among  the  best  works  on  real  property  in  both  countries. 

It  is  known  to  the  profession  very  generally  that  the  learned  editor  of 
this  American  edition  of  Cruise,  Professor  Greenleaf,  has  for  many  years 
filled  the  chair  of  the  Royal  Professor  at  the  Dane  Law  School  of  Harvard 
University,  at  Cambridge,  in  Massachusetts:  and  many  who  will  read  this 
notice  have  enjoyed  the  rara  advantage  of  his  concbe,  exact  and  thorough 
teachings.  By  the  catalogues  it  appears  more  than  one  thmt$and  lawyers 
have  received  their  degree  of  L.  L.  B.  at  this  ancient  seat  of  learning 
during  the  time  the  learned  professor  filled  the  duties  of  a  teacher.  These 
men  some  of  whom  aro  now  advancing  into  the  meridian  of  life,  aro  scat- 
tered throughout  the  entiro  length  and  breadth  of  this  now  widely  ex- 
tended and  extending  country,  in  every  State  and  Territoiy  of  the  Union. 
To  these  men  (the  Professor's  pupils)  are  the  profession  indebted  for  the 
American  notes  to  this  book.  Iu  these  notes  may  be  found  the  fathered 
nnd  treasured  training  of  many  years  of  careful  research  maoe  while 
teacbioff  Mr.  Cruise's  work  as  a  text  book  to  the  classes.  Perhaps  there 
is  no  wnere  to  be  found  a  body  of  notes  more  nicely  sifted,  weighed  and 
elaborated  than  is  now  presented  to  the  profession.  The  analytical  and 
severely  logical  character  of  the  Professor^s  mind,  is  very  familiar  to  the 
Law  student  from  Qreenleaf  on  Evidence,  one  of  the  safest  works  our 
shelves  present,  and  which  has  extorted  praise  from  the  lips  of  Judges  in 
Westminster  Hall.    This  edition  of  Cruise  fully  shows  that  the  profes- 
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•or  is  DO  loM  compateot  to  anootato  than  to  prodace  original  woriis.  We 
feel  confident  that  no  professional  brother  who  has  spent  as  many  honrs 
orer  the  former  imperfect  editions  of  Cruise,  as  we  ha?e,  will  be  willing 
any  longer  to  endure  his  thumbed  and  dog-eared  copy  of  1894  or  1834, 
when  he  has  within  his  reach  these  beautifully  printed  and  admirably  an- 
notated volume* 

We  specially  notice  some  of  the  annotations  with  a  riew  of  commend- 
ing them,  but  almost  any  note  of  any  length,  will  well  repay  a  careful 
study.  Of  all  the  topics  we  think  the  title  **  Mortgage**  desenres  die 
greatest  praise.  It  is  indeed  excellent.  Throughout  it  is  marked  by  ea- 
treme  care  and  great  closeness  of  thought  and  language.  Many  a  toiling 
hard  driren  and  worn  brother  of  the  bar  will  thank  the  editor  for  the  sub- 
jectmatter  of  the  notes  to  this  title ;  much  labor,  time  and  thought,  will  it 
save  him. 

It  is  among  the  pleasant  things  of  our  editorial  life,  that  ever  and  anon 
we  come  to  know  a  book,  as  it  were  after  our  own  heart,  which  not  tr 
praise,  or  to  praise  coldly,  would  be  equallT  unjust  to  our  feelings,  to  ono 
•obecribers,  and  to  the  author.  It  cannot  oe  expected  that  all  books  shall 
be  equallr  well  prepared ;  but  when  we  find  one  that  meets  our  own 
▼iewB  fuuy,  we  rejoice  greatly  and  hasten  to  make  known  to  our  readers 
the  treasure.  Such  a  book  is  Profesaor  Oreenleaf  *s  editioir  of  Cruise  on 
the  Law  of  Real  Property. 


TaXATISE  OH   THE  LaW  OP  CAEaiEES  OP  GoODS  AND  pASSSlfOERS  BT 

Laud  aivd  bt  Water.     By  Joseph  K.  AngelU    Boston :  Little  dc 
Brown.    London :  Stevens  &  Norton.    1849. 

Mr.  Angell  is  the  Reporter  to  the  Supreme  Court  of  Rhode  Island* 
and  has  Ions  had  a  distinguished  reputation  as  the  author  of  several  trea- 
tise on  the  Law  of  Water  Courses,  on  Limitations,  on  Tide-Waters  and 
on  Corporations,  in  the  latter  of  which  he  was  associated  with  Mr.  Sam- 
uel Ames,  also  of  this  city.  All  of  them  are  works  of  High  authority  in 
the  legal  profession,  and  they  are  frequently  referred  to  in  all  parts  of  the 
United  States,  and  have  been  highly  commended  by  eminent  jurists  in 
England. 

The  present  treatise  on  the  Law  of  Carriers  is  probably  more  elaborate 
than  either  of  the  author's  prece^og  works,  and  both  on  account  of  the 
nature  of  the  subject  to  which  it  relates  and  the  thorough  research  and 
learning  which  it  displays,  it  cannot  fail  to  be  welcomed  as  a  valuable  ac- 
cession to  the  legal  literature  of  the  age.  The  Law  of  Carriers  is  a  branch 
of  the  Law  of  Sailments,  wliich  has  been  so  admirably  treated  in  the 
beautiful  essay  of  Sir  William  Jones,  and  more  recently  in  the  learned 
commentaries  of  the  late  Justice  Story ;  and  in  its  varied  applications,  it 
may  safely  be  said  to  be  connected  with  a  greater  number  of  our  common 
social  and  industrial  interests  and  rights,  than  any  other  branch  of  juris- 
prudence. In  the  present  condition  of  society,  it  regulates  an  immense 
proportion  of  the  daily  traffic  and  labor  which  are  going  on  among  men, 
and  it  is  becoming  more  important  and  complicated  with  every  advancing 
step  of  civilization.  Who  is  there  that  is  not  in  some  way  interested  in 
the  labor,  the  fidelity  and  the  reeponsibility  of  the  large  class  of  persons 
who  in  one  sense  or  another  are  known  as  carriers  on  the  land  or  on  the 
water?  Where  is  the  man  who  does  not  almost  daily  entrust  person  or 
property — interests  of  great  value  and  often  life  itself  to  the  care  and  con- 
trol of  others  for  transportation. — Prvx.  Joumnl, 
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ASLBLIQER  «t  «!.  «f .  SRB  «t  of. 


Of  ■QUITT  IN  8ALTIH0BB  OOUNTT  OOUBT. 


1.  A  ptamptory  muidaBM  mnit  follow  tb«  nataxn  of  ihm  altonuitiTe  wril^ 
Mi  tbo  ktlir  oaaaol  bo  ameiidod  on  the  hMriaf  to  M  to  wtfrant  ^0  mwtfd  of 
a  porofliptory  writ  fobituitaallj  difieront  from  th«  oltornatiTo  ooo. 

t.  Whoro  •oyertl  penont  baTo  been  remoTod  from  oflScot,  in  a  oorporatioB, 
thoy  oaanot  join  in  ono  writ  of  mandamot  to  be  restored. 

9.  Adnltory  and  bigamy  ooastitnte  groond  of  romoral  from  momb«ibip  of  a 
Boli|ioaa  Oorpoiation.  A  eouTietioB,  by  the  eorporatlon,  apoa  aotioo  and 
bearing,  is  rafficient  witbont  a  preTiooi  conyiction  in  tbe  criminal  oourti. 

4.  Tbe  admiieiona  of  tbe  party  are  loffieient  eridence  to  Joatify  a  eonTiotioa 
of  tbe  oHenoea  of  bigamy  and  adultery,  and  remoral  from  memberibip  tberelbr. 

6.  Tbe  powen  of  BeUgiooa  Oorporatioaa  and  tbe  remediea  agaiaet  tbair 


The  opinion  was  delivered  by  the  Hon.  J.  C.  Ls  Graiid. 

The  bill  filed  in  this  case  states  that  about  the  year 
1T70,  a  congregation  for  religious  worship  in  the  German 
language  was  formed  in  this  city ;  and  that  said  congre- 
gation continued  to  carry  out  its  religious  purposes  under 
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appropriate  discipline  and  regulations  (which  in  the  y^ar 
1785  were  embodied  in  a  constitution)  until  the  year  1797| 
when  said  congregation  was  incorporated  by  act  of  the 
Legislature,  by  the  name  of  **  The  Elders,  Trustees,  and 
Members  of  the  German  Evangelical  Reformed  Church 
in  the  city  of  Baltimore."  That  by  said  act  four  persons 
are  to  be  appointed  Elders,  and  four  persons  Trustees  of 
said  congregation,  who,  in  conjunction  with  the  Minister 
of  the  congregation,  as  their  president,  are  charged  with 
the  management  of  all  the  concerns  of  the  congregation 
in  its  temporal  affairs: — that  Erb  was  in  January,  1842, 
elected  minister  of  the  congregation,  and  complainants 
Aslsleger,  John  Smith,  Lewis  Weis  and  George  Kraft, 
were  duly  elected  Elders  of  the  congregation,  and  one 
Jacob  Gresle,  and  one  Frederick  Kraft,  and  the  complain- 
ants, William  Raine  and  John  Schmidt,  Jr.,  were  duly 
elected  the  Trustees  of  the  congregation.  That  the  said 
congregation  owns  a  large  real  estate,  which,  by  its  con- 
stitution and  charter  is  exclusively  under  the  care  and 
control  of  the  Elders  and  Trustees,  and  of  the  Minister  of 
jNud  congregation  as  their  president.  The  bill  then  charges 
that  the  defendant  Erb  excited  discontents  in  the  congre- 
gation, and  by  combining  with  certain  members^  at  meet- 
ings of  thenw  has  brought  about  the  adoption,  by  them, 
of  resolutions  dismissing  suchof  the  complainants  as  had 
been  in  January^  1842,  elected  Elders  and  Trustees,  and 
the  election  in  their  places  of  certain  of  the  defendants ; 
and  the  bill  charges  these  dismissions  and  appointments 
as  '*  acts  of  usurpation  and  contrary  to  the  charter  of  the 
congregation,  in  fraud  of  the  rights  and  in  violation  of  the 
good  order  of  the  said  congregation.*'  The  bill  also  charges 
that  ihe  persons  so  appointed  with  the  other  Trustees 
have  combined  to  exercise  exclusive  control  over  the 
property  and  affairs  of  the  congregation,  and  to  debar  the 
complainants  (those  of  them  who  had  been  elected  Elders 
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and  Trastees)  the  care  and  possession  of  the  charch  and 
other  property  of  the  congregation  ;  that  the  said  Elders 
and  Trustees  are  thus  **  interrupted  in  the  lawful  guar- 
dianship and  custody  and  control  of  the  property  and  tem- 
poral interests  of  the  congregation."  The  bill  then  prays 

1.  That  Frederick  Krafl  and  Jacob  Gresle,  and  the  per 
sons  combining  with  themi  may  be  enjoined  and  prevented 
from  in  anywise  interrupting  the  complainants  (Elders  and 
Trustees)  in  the  exercise  of  their  offices. 

2.  That  the  defendants  who  have  been  thus  improperly 
appointed  Elders  and  TrusteeSi  may  be  prohibited  and 
enjoined  from  attempting  to  act  as  Elders  and  Trustees. 

3.  That  the  defendants  Erb,  Kraft  and  Gresle,  may  be 
enjoined  and  prohibitedi  save  only  in  conjunction  with  the 
complainants,  (the  Elders  and  Trustees,)  from  acting  in 
supervision  of  the  congregation  and  its  temporal  concerns. 

To  this  bill  an  answer  has  been  filed  in  which  the  elec- 
tion, as  stated  in  the  bill,  of  some  of  the  complainants  as 
Elders  and  Trustees  is  admitted ;  but  all  charges  of  usur- 
pation and  combination  are  denied,  and  the  expulsion  of 
some  and  the  resignation  of  others  of  these  complainants 
relied  upon,  as  acts  done  under  circumstances,  which  va- 
cated the  .offices  they  held,  and  authorized  the  appoint- 
ment of  some  of  the  defendants  in  their  stead.  To  this 
answer  a  general  replication  was  filed,  and  the  case  brought 
to  an  issue.  To  support  the  averments  of  the  bill  and  an- 
swer an  immense  body  of  testimony  has  been  taken. 

This  is  an  outline  of  the  character  of  this  proceeding, — 
a  proceeding  giving  rise  to  a  great  number  of  important 
questions,  all  of  which  have  been  discussed  by  the  coun- 
sel engaged  in  the  cause,  with  a  rare  ability  and  a  prodi- 
gality of  learniig.  The  character  of  the  controversy,  the 
importance  of  the  interests  and  principles  involved  in  its 
decision,  no  less  than  a  proper  sense  of  duty,  have  de- 
manded of  me,  a  full,  patient  and  thorough  examination 
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of  all  the  arfameiiti  and  raggettioM  which  have  been  adr 
dressed  to  my  eoDsideration ;  this  I  have  cheerfally  given 
them.  The  first  and  controlling  inquiry  in  the  cause,  is 
-*Aiif  tkii  Cauri  jmriidictian  of  $uck  a  ea$e  as  i$  presented 
ijf  ike  bill  f  If  this  question  be  determined  in  the  negative, 
then  there  is  an  end  to  the  matter,  so  far  as  this  Court  is 
eoncemed.  In  the  prosecution  of  this  inquiry,  the  first 
thing  to  be  ascertained  is,  the  principle  on  which  the  ju- 
risdiction of  a  Court  of  Equity  rests.  That  principle  is,— 
that  where  a  wrangisd<mef  for  wkieh  there  is  no  plain^  ode- 
quatef  and  complete  remedy  in  the  Courts  of  Common  Law, 
jurisdiction  rests  in  Courts  of  Equity.  1  Story  Eq.  J.  sec. 
49.  This  principle  will  be  found  to  pervade  all  the  books 
on  the  subject ;  and  our  own  Court  of  Appeals  in  the  case 
of  Adair  «.  Winchester  7  Gill.  S^  John.  114,  and  in  the 
ease  of  Oliver  v.  Palmer  S^  Hamilton,  11  Gill  S^  John. 
443,  fUly  recognise  it  as  the  true  criterion  by  which  to 
test  the  jurisdiction  of  a  Court  of  Equity. 

This  being  the  principle,  the  question  arises, — ^whether 
for  such  wrongs  as  are  alleged  in  the  bill,  there  is  a  plain, 
adequate,  and  complete  remedy  in  tEe  Courto  of  Common 
Lawf 

The  examination  which  I  have  given  the  subject,  has 
satisfied  me  that  there  is,  a  **  plain,  adequate  and  com- 
plete remedy  in  the  courts  of  Zaw,  in  this  State ;  and  that 
that  remedy  is  to  be  found  in  the  writ  of  mandamus. 

In  the  case  of  Rex  v.  Barker,  3  Burr.  1266,  Lord  Mans- 
field, in  speaking  of  writs  of  Mandamus,  says, — "where 
there  is  a  right  to  execute  an  office,  perform  a  service,  or 
exercise  a  franchise ;  (more  especially  if  it  be  in  a  matter 
of  public  concern  or  attended  with  profit,)  and  sl  person  is 
kept  out  of  possession^  or  dispossessed  of  such  right 9  and  has 
no  other  specific  remedy,  this  court  ought  to  assist  by  a 
mandamus.*'  This  doctrine  is  commended  for  its  precision 
by  the  late  eminent  Chief  Justice  Marshall,  in  the  cele- 
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brated  case  of  Maybary  v.  MadiBoo,  1  Cranch  I689  and  is 
also  recognized  by  the  Court  of  Appeab  in  the  case  of 
Rankel  v.  Winemiiier,  4  Harr.  McH.  449.  In  his  ''  Gen- 
eral Practice,"  791,  Mr.  Chitty  observes,  (as  to  the  objects 
to  be  accomplished  by  this  writ,)  as  follows :  **  as  respects 
the  rights  to  offices  of  a  public  nature,  and  the  duties  of 
certain  officers  and  personages,  standing  in  certain  situa- 
tions, the  profession  of  the  right  on  the  one  hand,  and  the 
observance  of  the  duty  on  the  other  will  be  enforced  by 
this  writ  of  mandamus.*'  So  in  the  case  of  Rex  «.  Blooer, 
2  Burrows  1045,  Lord  Mansfield  said,  **  a  mandamus  to 
ratore  is  the  true  specific  remedy,  where  a  person  is 
wrongfully  dispossessed  of  any  office  or  function  which 
draws  after  it  temporal  rights ;  in  all  cases  where  the  es* 
tablished  course  of  law  has  not  provided  a  tpedfic  remedy 
by  another  form  of  proceeding." 

From  these  authorities  it  would  seem  to  be  clear,  that 
if  any  of  the  complainants  be  rightfhlly  and  legally  entitled 
to  '<  execute  the  offices  of  Elders  and  Trustees  in  this 
congregation,  or  to  perform  any  service,  (such  as  manag- 
ing the  temporal  concerns  of  the  congregation,)  and  are 
'  kept  out  of  possession,  or  are  dispossessed  of  such  right,* 
that  mandamus  will  restore  them  to  their  powers  and  pri- 
vileges. 

Bat  it  is  contended  that  in  such  a  case  as  this,  mandam- 
us will  not  lie,  because  the  offices  are  filled  by  others  by 
the  color  of  right,  and  the  case  in  3  John.  C.  79,  is  cited 
to  sustain  this  view.  There  can  be  no  doubt  that  this  au- 
thority is  directly  to  the  point ;  but  the  doctrine  maintain- 
ed by  it  is  not  universally  acknowledged  as  law.  In  the 
case  of  Elisha  Strong,  &c.,  20  Pick.  496,  the  court  in  con- 
sidering the  principle  upheld  by  this  case,  says :  notwith- 
standing the  respectability  and  weight  of  this  and  other 
authorities  cited,  there  certainly  are  very  many  the  other 
way,  of  which  the  case  of  Dews  «.  The  Judges  of  the 
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Sweet  Spring  District  Coart,  3  Hen.  &  Manf.  1,  is  one. 
Dews  applied  for  a  mandamus  to  the  Judges,  to  admit  him 
to  the  office  of  clerk.  It  was  objected  among  other  things 
that  the  office  was  already  filled,  and  the  only  remedy  was 
by  a  quo  warranto  against  the  incumbent  But  all  the 
Judges  of  the  Supreme  Court  of  Appeals  of  Virginia, 
agreed  clearly  that  mandamus  was  the  best  remedy.  See 
also  6  Dane  835,  and  the  cases  there  cited.  Mr.  Dane, 
with  whom  we  concur,  says :  **  on  the  whole  the  authori- 
ties, English  and  American,  are  much  in  favor  of  the  manr 
d4^mu9f  especially  the  more  modem  cases." 

In  the  case  of  the  King  v.  The  Rector  and  Church- 
wardens of  Birmingham,  7th  Adolph.  &  Ellis  254,  in 
which  a  rule  had  been  obtained,  calling  upon  the  Rector 
and  Church-Wardens  of  the  Parish  of  Birmingham,  to 
shew  cause  why  a  mandamus  should  not  issue  command- 
ing them  to  convene  a  meeting  in  vestry  of  the  inhabi- 
tants for  the  election  of  Church-Wardens  for  the  remain- 
der of  the  year,  it  being  alleged  that  certain  persons  had 
been  improperly  declared  to  be  elected  Church-Wardens, 
it  was  urged,  that  a  mandamus  to  elect  could  not  be  the 
proper  remedy,  because  the  office  was  full  de  factoj  and 
the  case  of  Rex.  v.  The  Mayor  of  Oxford,  (6  Adolp.  & 
Ellis,  349,)  and  the  case  of  Rex.  v.  The  Mayor  of  Win- 
chester, (7  Adolph.  &  Ellis,  215,)  were  relied  upon  in 
support  of  this  view.  It  was  held  by  the  Court  that  a 
mandamus  would  lie,  and  Littledale,  J.,  in  concurring  with 
the  Chief  Justice,  said :  '*  There  is  a  doubt  whether  these 
Church-Wardens  were  properly  elected ;  and  I  see  no 
other  mode  in  which  we  can  proceed  than  to  grant  the 
rule  for  a  mandamus  ;'*  and  in  referring  to  the  two  cases 
cited  in  answer  to  the  rule,  he  observed,  that  in  those 
cases  quo  warranto  lay,  but  that  in  this  case  it  did  not. 
r  In  the  case  of  The  Queen  v.  The  Mayor,  &c.,  of 
Leeds  (11  Adolph.  Sc  Ellis,  512,)  the  same  doctrine  was 
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held,  to  wit :  that  where  what  was  done  was  merely  void 
and  the  proceedings  colorable,  a  mandamas  woald  lie.  So 
in  Angell  9l  Ames,  on  corporations,  565,  it  is  said, 
'*  though  the  office  be  fall,  if  quo  warranto  does  not  lie,  a 
inandamas  will  be  granted ;  otherwise,  in  many  cases,  the 
applicant  wonid  be  widiont  remedy.''  Apart  then  from 
<he  aathority  of  the  case,  in  20  Pick.  496,  and  those  in  6 
Dane  335,  the  rale  as  at  present  recogmzed  in  Englandf 
and  as  stated  by  Angell  &.  Ames,  seems  to  be  this :  that 
irhere  there  is  a  doabt  whether  the  office  is  properly  fitt- 
ed and  a  quo  warranto  woald  not  lie,  a  mandamas  will.— 
Keeping  this  principle  in  view,  there  will  be  no  difficulty 
in  reconciling  the  case  in  3  John.  79,  with  the  carrent  <tf 
ttie  more  modem  aathorities,  for  in  that  case  the  man* 
damns  was  refased  on  the  groand  thata^rvomirraiilo  was 
the  remedy  in  the  first  instance.  Now,  Ihe  decision  mxf 
or  may  not  have  been  made  on  the  principles  of  the  Com- 
mon Law,  for  it  was  justified  by  the  HaMe  laws  of  New 
York,  2  R.  S.  581,  sec.  28.  Whether  the  Court,  therefore 
refased  the  mandamas  because  of  the  provisions  of  the 
statute,  it  is  impossible  from  the  report  of  the  case  to  de- 
termine. But  whether  it  rested  for  support  on  the  com- 
mon law  or  on  the  statute,  is,  in  my  judgment,  wholly 
immaterial  so  far  as  this  case  is  concerned,  for  it  is  evi- 
dent from  the  report  of  the  case  that  if  in  the  opinion  oi 
the  Court  quo  warranto  did  not  lie,  mandamas  would ; 
and  this  is  in  conformity  with  the  doctrine  laid  down  in 
Angell  and  Ames,  565. 

If  this  be  so,  then  the  question  arises,  does  the  remedy 
of  quo  warranto^  in  such  a  case  as  this,  lie  in  this  state  Y 
In  the  report  of  Chancellor  Kelty,  on  the  English  statutes, 
he  remarks  on  the  act  of  9th  Anne  ch.  20:  (<<.an  act  for 
rendering  the  proceedings  upon  writs  of  mandamus,  and 
informations  in  the  nature  of  a  quo  warranto^  more  speedy 
and  eflbctual ;  and  for  the  more  easy  trying  and  deter- 
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mininf  the  rights  of  offices  and  franchises  in  corporations 
and  boroughs,'')  *<  this  statute  has  been  considered  in 
force  as  to  writs  of  mandamos,  and  is  proper  to  be  contin* 
ned.  As  to  writs  of  ^rvo  warranto^  or  informations  in  the 
IMtare  of  them,  they  have  not  been  in  use  from  anything 
that  I  can  discover.*'  And  in  the  case  of  The  Regents  of 
tiie  University  of  Md.  vt.  WilliamSt  9  Gill.  &  John.  3e5| 
tiie  Ck>art  of  Appeals  consider  the  use  of  the  remedy  qwo 
wmnatUo  only  to  be  authorized  by  the  Legislature.  This 
being  so»  it  is  clear  that  no  such  remedy  can  be  looked 
«pon  as  in  use  in  this  State. 

But,  if  such  a  remedy  was  in  use  in  Maryland*  I  cannot 
perceive  how  the  fact  would  be  of  any  service  to  the  com- 
plainants here,  for  a  qm  warranto  is  no  less  a  l^^  remedy 
than  is  a  mandamus ;  and  if  under  the  authority  of  the 
ease  in  8  John.  79,  it  be,  in  the  first  instance,  the  proper 
remedy  in  such  a  case  as  this,  the  jurisdiction  of  this 
Court  is  just  as  much  denied,  by  the  principle  heretofore 
stated,  as  though  mandamus  would  lie. 

But  for  such  a  case  as  tiiis  (apart  from  the  principles 
of  the  common  law,)  mandamus,  in  this  State,  is,  to  my 
mind,  clearly  the  proper  remedy.  By  the  mandamus  sec^ 
tion  of  the  act  of  9th  Ann^  ch.  20,  this  writ  was  anfy  ap- 
plicable to  municipal  corporations ;  but  by  the  act  of  As- 
sembly of  Maryland,  passed  at  December  session,  1828, 
eh.  78,  it  is  applicable  to  all  corporations  whose  charters 
were  granted  by  the  Legislature,  be  they  public  or  pri- 
vate. By  a  reference  to  the  preamble  of  our  act  it  will 
be  found  also  that  the  writ  is  intended  to  subserve  many 
of  the  purposes,  for  which,  under  the  act  of  9th  Anne  ch. 
90,  the  writ  of  quo  warranto  could  be  invoked. 

The  preample  recites  that  **  Whereas,  divers  charters 
have  been  granted  by  the  authority  of  this  Legislature, 
and  divers  persons  have  taken  upon  themselves,  or  may 
hereafter  take  upon  themselves,  to  execute  offices  under 
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the  same ;  and  where  soch  offiees  are  annoHl,  it  hath  been, 
or  may  be  foaod  impracticable,  by  the  laws  now  in  force, 
to  bring  to  trial  and  determine  the  right  of  soch  persons 
to  sach  offices,  or  any  matter  or  thing  touching  the  con- 
duct or  agency  of  snch  persons  witiiin  the  year ;  and 
where  snch  offices  are  not  annual,  it  hath  been,  or  may  be, 
difficult  to  try  and  determine  the  right  of  such  persons  to 
inch  offices  before  they  have  done  divers  acts  injurious, 
Slc  ;  And  whereas,  divern  penatUf  who  kadf  or  may  kave^ 
m  right  ioiuch  officeM^  have  been,  or  may  be,  illegal^  austedf 
or  have  been,  or  may  be,  refiued  to  be  admiUed  thereto;  And 
whereas,  the  only  remedy  in  such  cases  may  be  by  writ 
or  writ$  ofmandamui"  ^.  ;and  the  1st  section  of  the  act 
then  provides  that  the  return  shall  be  made  to  the  Jiret 
writ  of  mandamus ;  and  the  second  section  extends  the 
writ  to  all  cases  of  **intrm$ionj  or  niurpationf  or  of  osy 
breach  or  violatiom  of  any  of  the  terms,  comUtumi,  primlegee 
otframehiies,  or  wdmwfuUy  holding  of  my  of  the  $aid  qfieee 
of,  or  in,  or  under  any  charter  or  incorporation,  granted  by 
iUe  State:' 

Now,  what  are  the  wrongs  comphiined  of  in  this  bill  ot 
complaint  1  They  are : — 

1.  That  by  an  illegal  exercise  of  authority  the  com- 
plainants have  been  dispossessed  of  the  exercise  of  their 
lights  and  privileges  as  Elders  and  Trustees. 

2.  That  they  are  debarred  the  possession  of  the  prop- 
erty of  the  congregation,  and  a  participation  in  the  control 
of  its  temporal  concerns. 

3.  That  the  acts  of  defendants,  in  the  premises,  are  acts 
of  usurpation. 

If  any  doubt  can  exist  as  to  the  efficacy  of  a  mandamus 
in  such  a  case,  independently  of  our  statute  of  1828,  since 
the  passage  of  that  act,  all  doubt  ought  to  be  removed,  for 
its  second  section  makes  the  writ  applicable  to  all  cases 
of  ^  intmeion  or  uenrpation,  or  of  any  breach  or  violation 
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of  any  of  the  ternUf  conditions^  privileges  or  franehiseSf  or 
mniauffully  holding  oj  any  of  the  said  ofiees^  of  or  in,  or  un- 
der anjf  charter  or  incorporatioiit  granted  by  this  State.'* 
To  my  apprehension  language  could  not  be  more  explicit 
or  more  comprehensive. 

Butt  it  is  said,  on  behalf  of  complainants,  that  admitting 
mandamus  to  lie  in  such  a  case,  still,  equity  will  entertain 
jurisdiction;  and  in  support  of  this  doctrine  several  cases 
have  been  cited  in  argument.  A  careful  examination  of 
these  cases  will  not,  in  my  judgment,  discover  the  asser- 
tion of  any  such  principle.  In  all  of  them,  jurisdiction 
rested  in  a  Court  of  Equity,  because  the  subject  of  inqui- 
ry was  a  matter  of  trust;  a  subject  at  all  times,  peculiarly 
if  not  exclusively  cognizable  in  a  Court  of  Equity ;  or  be- 
cause of  the  praying  of  an  account  of  trustees,  or  because 
of  some  anticipated  wrong  from  the  exercise  of  official 
power,  matters  also  within  the  jurisdiction  of  Chancery. 
Thus  in  the  case  of  The  Attorney  General  vs.  The  Evil 
of  Clarendon,  17th  Yesey,  jr.,  491,  which  was  an  informa- 
tion having  three  objects  :-*l.  The  removal  of  such  df 
the  Governors  of  Harrow  School  as  had  not  been  duly 
elected.  2.  The  better  administration  of  the  revenues  of 
the  charity.  3.  An  alteration  in  the  constitution  of  the 
school.  The  master  of  the  RoUs,  although  recognizing 
the  principle  that  corporations,  constituted  trdi^tees,  had 
sometimes  been,  by  the  decrees  of  the  Court,  divested  of 
their  trust  for  an  abuse  of  it,  as  any  other  trustees  would 
have  been,  nevertheless  denies  the  doctrine  insisted  on  by 
counsel  for  the  complainants.  In  considering  the  first  ob- 
ject sought  to  be  accomplished  by  the  information,  he 
remarks ; — ^The  Ist  of  these  objects  is  prayed  upon  the 
ground  of  those  Governors  not  having  been  inhabitants  of 
the  parish  at  the  time  of  the  election.  By  the  letters  pa- 
tent of  Queen  Elizabeth,  the  Governors  are  constituted  a 
body  corporate.     TAft  Courts  T  apprehend^  has  no  jurisdie- 
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turn  mth  regard  either  to  the  election  or  the  amotion  of  ear'- 
foratoteof  amijf  description.*^ 

Now  let  OS  look  at  this  doctrine  in  connection  with  the 
OMe  before  this  Court.  By  the  act  of  the  General  Assem- 
bly of  1792,  ch.  52,  certain  persons,  and  the  then  members 
of  **  The  German  Evangelical  Reformed  Church,"  and 
thoee  thai  thereafter  might  become  member  $  of  the  congrega- 
tion^ were  made  a  bodjf  corporate.  The  complainants,  if  not 
in  their  bill,  do  by  their  counsel,  insist  that  by  the  pro- 
ceedings in  the  cause,  it  is  shown  that  certain  of  the  de- 
fendants have  been  improperly  elected  to  offices  of  this 
body  corporate,  and  they  ask,  virtually,  that  tiie  illegality 
and  impropriety  of  these  elections  shall  be  declared  by 
this  Court.  What  is  the  answer  to  this  demand  as  fbr- 
mdied  by  the  case  in  17th  Vesey?  It  is, — this  Court  has 
^  no  jurisdiction  with  regard  either  to  the  ekction  or  the  amo- 
tion  qf  corporators  of  ang  description.**  So  far,  therefore, 
from  the  case  being  to  the  point,  for  which  it  was  cited, 
it  is  directly  against  it«  So  is  that  of  The  Attorney  Gen- 
eral vs.  The  Utica  Insurance  Co.,  2  John.  C.  388.  In  that 
case  tiie  Chancellor  says:  <*The  plain  state  of  the  case, 
then  is,  that  an  information  is  here  filed  by  the  Attorney 
General  to  redress  and  restrain,  by  injunction,  the  usurpa- 
tion of  a  franchise,  which  if  true,  amounts  to  a  breach  of 
law  and  of  public  policy.  I  may,"  he  continues,  <<  say, 
that  such  a  prosecution  is  without  precedent  in  this  Court, 
but  it  is  supported  by  a  thousand  precedents  in  the  Courts 
of  law.  How,  then,  can  I  hesitate  on  the  question  of  ju- 
risdiction." 

The  case  of  the  Attorney  General  vs.  Pearson,  3  Meri- 
vale  353,  was  clearly  a  case  in  which  the  interposition  of 
equity  was  invoked  for  the  proper  administration  of  a 
trtut.  It  was  the  case  of  property  vested  in  trustees,  and 
declarations  of  trust  thereof  were  duly  executed  by  such 
trustees  for  sustaining  a  place  of  worship  for  dissenters ; 
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and  the  Lord  Chancellor  held  thai  Chancery  was  lioonA 
to  administer  such  a  trust  as  it  would  be  bound  to  do  any 
other  trust  The  case  of  Leslie  and  others  i^.  Bimie  8 
Eng.  Cond.  C.  Rep.  45,  was  also  considered  as  one  invoW- 
ing  the  due  administration  of  a  trustt  and  so  declared  by 
the  Lord  Chancellor ;  and  the  case  of  Milligan  v$.  Mitch- 
ellf  7  Cond.Ch.  Rep.  117,  involved  the  consideration  and 
construction  of  a  trust  created  by  lease :  and  so  it  will  be 
found,  also,  that  the  case  of  the  Attorney  General  e.  New- 
comb,  14  Yesey,  jr.,  and  the  case  of  Porter  and  others  «• 
Claris  and  others,  2  Cond.  Ch.Rep  S29,  presented  for  the 
determination  of  the  Court,  questions  touching  the  admin- 
istration of  a  truit. 

The  case  in  3  Paige  226,  was  simply  a  bill  in  which  di- 
rectors were  called  upon  to  account ;  an  object  for  which 
the  powers  of  Chancery  can  always  be  invoked  in  matters 
of  partnership,  and  the  case  was  likened  to  such  ;  and  in 
the  case  in  8  Paige  296,  the  Chancellor  expressly  said,  if 
the  only  question  was  to  whom  the  property  belonged^  he 
had  no  jurisdiction.  But  it  is  contended  that  the  case  of 
Campbell  &  Yoss  w.  Poultney  et.  al.  6  Gill.  &;  John.  94, 
is  affirmative  of  the  jurisdiction  of  this  court  in  the  case 
now  under  consideration.  That  was  a  case  in  which  equi- 
ty was  invoked  to  prevent  an  antidpaicd  wrong,  which,  if 
not  prevented  by  injunction,  could  not  be  remedied  after 
ii  wai  done  by  a  Court  of  Equity ;  and  it  was  on  this 
ground  that  the  Court  of  Appeals  sustained  th'e  jurisdic- 
tion. But  this  is  no  such  case ;  it  is  emphatically  one  in 
which  the  thing  that  is  wrong  has  been  dready  done,  and 
for  which  the  remedy  is  at  law;  if  any  anticipated  wrong 
be  sought  to  be  prevented  by  an  injunction,  this  Court  is 
necessarily  and  unavoidably  called  upon  from  the  nature 
of  this  case,  to  decide  a  matter  over  which  it  has  no  juris- 
diction, namely,  the  election  of  and  the  amotion  of  certain 
Elders  and  Trustees  of  this  corporation ;  for,  to  use  the 
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language  of  the  court  in  the  case  of  Chambers  vn.  The 
Baptist  Edocation  Society,  1  Monroe  215,  "  a  Court  of 
Chancery  cannot  inquire  into  an  tisurpation  or  misuse  of 
powers,  by  the  corporation  or  any  of  the  trustees,  nor  into 
acts  of  misfeasance  or  nonfeasance,  with  the  view  to  the 
amotion  of  any  of  its  members,  or  the  dissolution  of  the 
corporation.    These  are  subjects  exdurivdjf  of  common 
law  jurisdiction,  and  appertain  exclusively  to  the  common 
law  tribunals.''    It  was,  however,  argued  by  one  of  the 
counsel  for  the  complainants,  that  the  questions  of  election 
and  amotion  were  not  involved  in  the  granting  of  the  in- 
junction prayed.    In  this  opinion,  I  cannot  concur ;  for 
how  can  this  court  undertake  to  enjoin  certain  persons 
fh>m  acting  in  a  particular  way  without  first  inquiring 
whether  they  have  the  right  so  to  act?  and  this  inquiry 
certainly  involves,  as  a  necessary  preliminary,  that  of 
whether  the  defendants  were  properly  elected  or  not,  for 
if  they  were,  then  the  exercise  of  their  official  powers  in 
the  manner  pointed  out  by  the  charter,  constitution,  and 
regulations  of  the  corporation  is  authorized  and  cannot 
be  enjoined. 

Being  of  these  opinions,  it  is  not  necessary  that  I  should 
institute  an  inquiry  into  the  election  and  dismissions  of 
certain  of  the  defendants  and  complainants ;  indeed  this 
opinion,  for  the  sake  of  the  argument,  is  founded  on  the 
idea  that  the  complainants  were  improperly  removed,  and 
the  defendants  improperly  appointed,  but  that  the  reme- 
dy is  at  law.  It  is  thereupon  this  29tb  day  of  September, 
in  the  year  eighteen  hundred  and  forty-five,  by  Baltimore 
County  Court,  adjudged,  ordered,  and  decreed,  that  the 
bill  of  complainants  be  and  the  same  is  hereby  dismissed 
with  costs. 

Solicitors  for  complainants^  Hon.  Reverdy  Johnson, 
Hon.  Wm.  Schley  and  Hon.  Charles  F.  Mayer. 

Solicitors  for  respondents.  Attorney  Gen.  Richardson, 
J.  v.  C.  McMahon  and  J.  Meredith,  Esqrs. 
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After  the  delivery  of  the  above  opinion,  the  complain-^ 
aintB  proceeded  by  mandamus.  There  were  108  issaee 
framed  for  the  decision  of  a  jury.  The  questions  of  law 
arising  on  the  finding  of  the  jury,  were  disposed  of  by 
Judge  Legrand,  as  follows,  which  on  appeal,  was  con- 
firmed by  the  Court  of  Appeals. 


AfiLSLEOER,  et  al.  ^    j^  BaUimore  County  Court.— Ap- 
Erb,  et'^ii.  )         P^^^  -^^  ^  Mamdamui. 

The  conclusion  to  which  my  mind  has  been  brought  af- 
ter as  full  and  deliberate  a  consideration  as  I  could  give 
to  the  facts  in  this  case  and  to  the  arguments  of  the  coun- 
sel who  have  so  ably  discussed  it,  dispenses  with  the  ne- 
cessity of  deciding  any  but  one  of  the  many  questions 
which  are  involved  in  it. 

But  supposing  the  parties  desirous  of  knowing  the  opin- 
ion of  the  Court  in  regard  to  some  of  the  other  questions, 
it  will  be  briefly  stated,  without,  however,  undertaking 
to  support  it  by  argument     The  Court  is  of  opinion : — 

1st.  That  there  is  resident  in  this  corporation,  to  wit : 
in  the  body  at  large,  a  power  to  amove,  or  disfVanchise, 
that  this  inherent  or  incidental  power  of  amotion^  is  not, 
as  was  argued  by  counsel  for  relators,  expressly  confined 
to  the  vestry,  either  by  the  charter,  constitution  or  by- 
laws of  the  corporation.  Rule  No.  14  of  those  adopted  in 
the  year  1814,  only  gives  to  the  consistory,  tn  certain  cm 
seSf  the  power  of  excluding  members  from  the  congrega^. 
tion ;  it  does  not  confine  the  power  of  amotion  to  the 
consistory,  and  not  doing  this,  it  resides  in  the  corporation 
at  large.    Hillcock  sec.  3rd  p.  629. 

2nd.  That  the  congregation  had  (looking  to  the  char, 
acter  and  object  of  the   corporation)  jurisdiction  of  the 
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matter  charged  against  Raine,  independently  of  his  desir. 
iDg  the  exercise  of  it,  as  has  heen  foand  by  the  jury.  The 
offence  charged  against  him  had  a  double  aspect, — first  it 
was  indictable  by  the  laws  the  land ;  and  secondly,  it 
was  against  his  dnty  as  a  member  of  a  reUgiaus  corpora- 
tion. This  being  so,  it  was  not  necessary  he  should  have 
been  first  convicted  by  a  jury.    2  Binney,  448. 

3rd.  That  although  the  return  does  not  show,  in  ex- 
preu  termSf  he  was  courted  of  the  charge,  yet  it  does  show 
there  was  but  one  matter  preferred  against  him,  to  wit  • 
*'  the  matter  of  his  two  wives ;"  that  he  was  heard  in  his 
defence,  and  by  the  congregation  after  such  hearing  voted 
out.  It  shows  the  charge,  defence  and  judgment,  and 
therefore  it  is  what  is  termed  in  the  law  a  violent  inten- 
tion that  he  was  convicted. 

4th.  That  John  Schmidt,  jr.,  and  Louis  Weiss,  resigned 
their  respective  offices,  and  their  resignations  were  ac- 
cepted. 

5th.  That  George  Kraft  having  joined  the  Methodist 
Episcopal  Church,  (although  improperly  removed,)  has 
ceased  to  be  a  member  of  the  German  Evangelical  Re- 
formed Church,  and  is  therefore  incompetent,  legally  so, 
to  hold  an  office  of  any  character  in  this  corporation. 

6th.  That  John  Schmidt,  sr.,  and  Frederick  Aslsleger 
were  improperly  removed.  Not  because  the  congregation 
had  no  jurisdiction  of  the  charges  preferred  against  them, 
but  because  of  the  uncertainty  of  the  proceeding  against 
Schmidt,  and  because  Aslsleger  was  tried  and  condemned 
with  others  who  were  charged  with  different  offences. — 
His  case  ought  to  have  been  separately  heard  and  decided. 
It  is  not  apparent  from  the  return  on  what  ground  Schmidt 
was  removed — ^whether  because  of  the  charges  made 
against  him  or  because  of  his  going  away  from  the  meet- 
ing saying  he  would  have  nothing  more  to  do  with  them. 
If  he  was  amoved  for  this  declaration  he  was  improperly 
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amoved,  and  it  not  being  apparent  on  what  ground  be  waf 
removed,  tbe  Coart  is  of  opinion  tbat  bis  amotion  was  ir- 
regnlar  and  invalid. 

7tb.  Tbat  in  tbe  case  of  tbe  death,  reiignaUant  or  dis- 
qualification of  an  Elder  or  Trustee,  it  is  not  necessary 
eigbt  days  sbould  intervene  between  tbe  nomination  and 
tbe  election  of  bb  successor.  Witbout  now  deciding 
wbetber  tbe  language  of  tbe  5tb  section  of  the  act  of  in- 
corporation be  merely  directory  or  not,  the  11th  section  of 
the  same  act,  in  my  judgment,  contemplates  an  entirely 
ditfbrent  case  from  tbat  referred  to  in  tbe  5th  section.  It 
provides — **  that  in  tbe  case  of  tbe  death,  resignation,  or 
disqualification,  of  any  Elder  or  Trustee,  the  body  corpo- 
rate shall,  without  delay,  proceed  to  tbe  election  of  anoth- 
er person  in  his  place,  whereof  due  notice  shall  be  given 
to  tbe  members  of  the  corporation.** 

Tbe  5th  section  provides  for  tbe  aMiiMJ  elections,  whilst 
the  lltb  section  provides  only  for  extraordinary  elections; 
and  it  is  very  doubtful  to  say  tbe  least  of  it,  wbetber  in 
proceeding  under  tY,  any  nomination  at  all  is  required  be-^ 
fare  the  dag  of  election.  It  provides  that  **  due  notice"  of 
the  time  of  tbe  election  shall  be  given,  but  nothing  in  re- 
gard to  nomination  is  said.  Tbe  **  hodg  eotporaU?^  (that  is 
the  Elders,  Trustees  and  Members  of  the  Church)  shall 
<<  without  delajf^*  proceed  to  the  election.  Looking  to  tbe 
language  of  the  section,  and  the  object  it  contemplates,  I 
am  of  opinion,  tbe  Legislature  designed  to  confer  on  tbe 
body  at  large  both  the  right  of  nomination  and  of  dection 
in  the  cases  referred  to  in  it 

By  agreement  of  counsel  for  the  respective  parties  tbe 
12tb  and  13th  issues  have  been  submitted  to  the  court  for 
its  decision. 

It  is  clear  beyond  all  doubt  from  tbe  testimony  of  the 
witnesses  examined  under  the  commission,  tbat  Roine  ad- 
mitted  be  had  a  wife  living  in  Germany  and  had  one  here 
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also  by  both  of  whom  he  had  children ;  and  alto,  that  be- 
fore the  time  he  was  married  to  the  one  in  this  coantry  he 
had  lived  with  her  as  his  wife.  This  being  so,  and  there 
being  no  evidence  to  show  he  had  been  divorced  from  his 
first  wife,  the  only  question  is  whether  sach  admission  is 
sufficient  to  establish  the  fact  of  adultery  and  the  fact  of 
bigamy?  An  examination  of  the  authorities  has  fully  sat- 
isfied me  that  such  admissions  are  sufficient,  and  I  accord* 
ingly  find  for  respondents  on  both  issues. — See  2  Green- 
leaf  on  Evidence  377,  where  it  is  said,  on  the  trial  of  an 
indictment  for  polygamy  or  adultery,  the  declaration  of 
the  prisoner,  that  he  was  married  to  the  alleged  wife  is 
admissable  as  sufficient  evidence  of  the  marriage,  espe- 
cially if  the  marriage  was  in  another  country.  There  are 
some  authorities  opposed  to  this  doctrine,  to  wit:  7  John. 
814  and  6  Count.  446  ;  but  the  great  majority  of  them 
sustain  the  doctrine  as  laid  down  in  the  text  of  Greenleaf. 
See  Regina  v.  Upton,  1  C.  ^  Kir.  165,  Regina  «.  Sim- 
monsto,  1  C.&  Kir.  164,7  Greenleaf  57,  Truman's  case  1 
East.  P.  C.  470,  2  Wilson  339,  4  Burrows  2057. 

With  these  opinions,  in  any  possible  event,  a  perempto- 
ry mandamus  could  only  go  to  restore  Schmidt,  Senr.,  and 
Aslsleger.  An  examination,  however,  of  the  authorities, 
and  a  conference  with  my  brother  Judges,  has  satisfied 
them  as  well  as  myself,  that  no  writ  can  go  in  this  case. 
First — because  the  peremptory  writ  must  follow  the  al- 
ternative writ,  and  the  latter  cannot  be  amended ;  and 
secondly,  because  more  more  than  one  person  cannot  have 
ONE  writ  of  mandamus. 

On  the  first  point  there  are  numerous  cases,  but  the 
one  of  the  King  v.  The  Mayor  of  Stafford,  4  D.  &  East, 
680,  places  the  matter  beyond  all  question.  See  also  1 
Hill  55,  14  Law  Library  224,  and  211.  In  regard  to  the 
other  question  the  authorities  are  equally  numerous  and 
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explicit.  Holt,  C.  J.,  in  the  case  of  Andover  2  Salkeld 
433,  said,  *  five  persons  cannot  have  one  writ  of  mandamas 
to  be  restored ;  for  thongh  the  end  of  the  writ  is  to  do 
justice,  yet  the  foundation  is  the  wrong  in  taroing  them 
oat,  and  the  taming  oat  of  one  is  not  the  tarnipg  oat  of 
another;  nor  can  several  persons  join  in  one  action  on  the 
case  for  a  false  retam.'*  The  same  doctrine  is  distinctly 
and  anqoalifiedly  recognized  as  indisputahle  law  in  2 
Salkeld  436,  1  Wm.  Blac.  Rep.  61,  5  Mod.  11,  12  Peters- 
dorf  507,  Selwyn  N.  P.  1090,  (last  edition,)  12  Mod.  332, 
15  Viner's  Abridg't,  mandamus  210,  (Q,)  8  Modern  209. 

There  is  nothing  in  oar  act  of  1828  chapter  78,  which 
changes  this  doctrine,  and  hower  absurd  it  may  be  consid- 
ered, it  is  still  the  law  of  Maryland  until  the  Legislature 
alters  it. 

There  is  nothing  in  the  case  of  the  Baptist  Church  de- 
cided by  this  court  in  conflict  with  this  doctrine. 

The  qaestion  was  not  there  raised,  nor  was  there  any 
peremptory  mandamas  issued. 

As  regards  the  order  of  this  court  to  the  clerk  to  issue 
the  alternative  writ,  nothing  can  be  dedaced  from  it. 

The  order  was  in  compliance  with  the  prayer  of  the  re- 
lators who  kave  ike  right  to'kave  ike  alternative  writ  issued 
as  they  may  desire  it,  they  taking  the  ritftof  its  being  cor- 
rect, which  question  is  to  be  determined  on  the  final  hear- 
ing of  the  case. 

Entertaining  these  views,  the  motion  of  relators  must 
be  overruled,  and  judgment  entered  up  in  favor  of  respon- 
dents on  the  verdict  of  the  jury. 

JOHN  C.  LEGKAND. 
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0tt|irtme  Court  of  |)ennosbama. 

Harrisburg,  June,  1840. 


COMMONWEALTH  FOR  THE   USB  OF  ANNA  M.  GBIGLBT*8  AD- 

MINI8TBAT0R  v.  JOSBPH  STOUPFER.  EXECUTOR  OF 
WILLIAM  QBIGLET,  DECEASED,  WITH  NOTICE. 

1.  Conditioiif  in  restndiit  of  marriage,  how  far  Talid. 

2.  "  A.  nuataken  notion  haa  boon  entertained  that  reatraint  of  marrkfa,  to  be 
Ttiid  in  a  doTiae  of  land,  mast  not  be  general." 

[  The  facta  of  this  case,  and  the  decision  of  the  Common  Pleas  of  Lancaster 
Connty,  will  be  found  reported  in  1  American  Law  Journal,  p.  35.  We  think 
with  Mr.  Jostice  Kennedy, (1  Penn.  Law  Joar.234,)  that  ''even  in  regard  to 
rmi  €$tai€t  it  is  the  nniTersal  opinion  entertained  by  judicial  men/'  that  "  im^iMi^ 
j^reatrictiona  on  marriage  are  void."  Ofeauraet  we  think  that  the  opinion  of 
tile  Common  Plena  is  '*  the  better  opinion" — ^bnt  that  of  the  Supreme  Court  haa 
tiie  advantage  of  being  more  atUkorUatioe,  It  ia  therefore  subjoined,  that  it  maj 
be  implicitly  sabmitted  to  in  Psamylaaaie  aa  the  deciaon  of  the  higbeat  author^ 
tj ;  and  may  alao  receive  such  consideration  as  it  deserves  in  oiker  BtmUa  where 
its  antbority  may  depend  upon  ita  conformity  to  soond  public  policy  and  to  the 
principles  of  the  Common  Law. — Ed,  Am,  Law  Jomr,'] 

William  Geigley  died  withoat  issae,  leaving  a  widow^ 
father,  mother,  brother,  and  sister.  His  will,  which  was 
made  on  the  12th  Jane,  1833,  and  proved  in  the  month  of 
October  of  the  same  year,  contained  inter  alia  the  follow- 
ing claases : 

'*I  will  «od  bequeath  to  my  loving  wife  Saaan  Geigley  all  my  real  «od 

gersonal  estate  tliat  I  ara  poaaesaed  of,  (with  a  few  exceptions  that  I  will 
ereafter  bequeath  to  my  brother  George,  du;.,)  Provided  my  wife  Sa- 
na remains  a  widow  daring  her  life.  But  in  case  she  should  marry 
again,  my  will  is  she  shaH  leare  the  premises  and  receire  all  the  money 
mud  property  she  had  of  her  own,  or  that  I  receired  of  hers." 

After  several  small  legacies  to  other  persons,  the  fol- 
lowing clause  appears : 

**  It  is  my  will  and  desire,  that  if  my  wifo  remains  a  widow  during  her 
life  on  the  premises,  that  after  her  death  all  the  money  and  property  that 
I  got  or  had  of  my  wife^s  shall  be  paid  to  her  friends  whomsoever  she  wille 
it  to,  and  all  the  property  belonging  to  me  as  my  own  at  my  death  (not 
including  my  wife's  part)  I  will  and  bequeath  to  my  father  and  mother 
If  living.    But  \ithey  are  both  deceased,  my  will  is  that  my  brother  Geo. 
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Gviglej  and  idt  tktUr  GiUHurina  Geiglaj  shall  ha?a  dia  whola  af  tbat 
ahara  or  part  that  waa  mj  own,  to  tbaas,  thair  hain  andastigotforaTar." 

The  real  estate  was  sold  for  the  payment  of  debts  un- 
der an  order  of  the  Orphans'  Court,  and  the  widow  having 
marrieAfi  second  husband,  the  present  action  is  brought 
by  the  representatives  of  the  testator's  mother  (who  sur- 
yntmd  her  husband)  to  recover  the  balance  of  the  proceeds 
of  sale  in  the  hands  of  the  defendant 

61B8ON,  C.  J.  This  action  is  brought  for  surplus  pro- 
eeeds  of  land  devised  to  the  testator's  widow  for  life,  on 
condition  not  to  marry ;  but  sold  by  order  of  the  Orphans' 
i/O^rt  for  payment  of  debts.  She  did  marry  shortly  after 
thf^  Wile ;  and  the  question  is,  whether  a  subsequent  con-p 
dition  in  general  restraint  of  marriage,  when  annexed  to 
a  ^.evi^e  of  land,  is  void  for  reasons  of  pnblic  policy.  Wh^n 
imPi^M^  to  ft  legacy,  the  decisions  of  the  Ecclesiastical 
Courts,  followed  in  Chancery,  have  certainly  established 
t^at  it  is ;  and  ao  the  rule  is  held  in  Pennsylvania,  both  at 
law  and  in  equity,  its  is.  shown  by  Mcllvaine  vs  Getheni  8 
Whftrt.  575^  and  Hoops  vs.  Dundas,  determined  a  few 
monti^s  since  at  Pl^iladelphia,  bat  not  yet  reported.  But 
\i  is  said  in  2  Powell  on  Dev.  282,  that  the  rule  of  Eccle- 
sia8fici|l  Courts  in  legatory  teases,  is  inapplicable  to  devise^ 
of  land,  or  money  charged  upon  it ;  and  that  it  owes  its 
existence  in  any  case  to  the  Ecclesiastical  Judges  who 
^(ftprpviTf  d  np^Qst  of  their  rules  from  the  civil  law.  The 
same  thing  is  reported  in  2  Jarman  on  Wills,  836,  and  for- 
tifi^  h^  references  to  Reeves  vs.  Herne,  5  Yin.  393,  pi. 
46,  Harvey  vs.  Aston,  1  Atk.  361,  Reynish  vs.  Martin,  8 
Atk.  350,  Stockpole  vs.  Beaumont,  3  Yes.  96,  and  the  ca- 
ses collected  in  Mr.  Saunder's  note  to  Harvey  vs.  Aston,  to 
which  may  be  added  the  great  case  of  Fry  vs.  Porter,  1 
l|od.  308* 

The  ground  on  which  these  precedents  stand,  is  the  in- 
dii|pn!(«^jie  fact,  tliia^t  devises  of  land  are  governed  not  by 
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the  Roman  but  by  the  Common  law.  Y^t  a  mistaken  no- 
tion has  been  entertained  that  restraint  of  marriage,  to  be 
ralid  in  a  devise  of  land,  most  not  be  general ;  but  that 
wonld  bring  sach  a  devise  to  the  level  of  a  bequest  of 
ehattels,  and  abolish  the  distinction  betweeh  le^^acii^s  an^ 
devises  altogether.  Tet  the  notion  has  reiieivisd  color 
ihNti  the  very  same  text  writers,  in  2  Powell  on  i>%v.  ^1» 
ated  Jarman  on  Wills,  84S,  who  have  asserted  \hkt  even 
ih  regard  to  devises  of  land,  it  seems  to  be  gen^rdlly  ad* 
initted  (by  whom?)  that  unqualified  restrictions  on  tear* 
riage  are  void  on  grounds  of  public  policy ;  thddj^h  \hi 
point  rests,  they  say,  rather  on  principle  than  dedsitth. 

I  know,  of  no  policy  on  which  such  a  point  could  hh 
rested  except  the  policy  which,  for  the  sake  of  a  division 
df  labor,  would  make  one  man  maintain  the  childirett  be- 
gotten by  another.    It  would  be  extreiiiely  difficult  to  'i^f 
why  a  husband  should  hot  leave  a  homestead  to  his  Wiib 
wiUiont  being  compelled  to  let  her  share  it  with  a  stici^el^ 
ior  to  his  bed,  and  to  use  it  as  a  nest  to  hatch  a  btodd  d^ 
strangers  to  his  blood.    Such  is  not  the  policy  of  the  Stat- 
ute of  wills,  which  allows  a  man  to  devise  his  laad  ^*  ^i 
his  own  free  will  and  pleasure  ;*'  nor  is  it  the  policjr  of  tht 
common  law,  which  allows  him  to  give  his  property  oti 
his  own  terms  or  not  at  all ;  and  if  he  might  not  do  the 
one  he  would  assuredly  not  do  the  other :  so  that  it  is  ndt 
easy  to  see  how  the  cause  of  population  would  be  prdmd- 
ted  by  binding  his  hands.    To  throw  the  widow  of  a  land- 
less merchant  on  her  dower  at  the  common  latV,  would 
not  do  it.    It  may  be  the  present  policy  of  the  country  tb 
encourage  reproduction — though  the  time  will  certainly 
come  when  excess  of  population  will  be  a  terrific  evil  here, 
as  it  is  elsewhere — ^but  no  political  regulation  which  \o6kt 
no  farther  than  inducements  to  second  marriage,  will  either 
advance  or  retard  it 
It  is  therefore  hard  to  discern  the  policy  that  has  been 
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glanced  at  by  the  text  writers.  It  may  seem  to  them,  as  it 
did  to  the  jadge  who  ruled  the  cause  below,  that  a  coodi* 
tion  in  general  restraint  of  marriage  is  contrary  to  an  in- 
stinct of  our  natare  which  it  would  consequently  be  sinful 
to  oppose.  But  the  intercourse  between  the  sexes  is  a 
legitimate  subject  of  civil  regulation ;  for  the  land  would 
be  filled  with  violence  and  blood,  if  it  were  not.  It  would 
be  impious,  if  it  were  possible,  to  suppress  it ;  but  a  gift 
on  condition  not  to  marry,  leaves  the  donee  free  as  air  to 
do  any  thing  at  pleasure,  but  direct  it  to  uses  for  which  it 
was  not  intended.  The  truth  is,  the  notion  is  the  product 
of  the  Roman  law,  adopted  as  it  was,  with  modifications 
by  the  Ecclesiastical  Judges :  and  how  far  the  Romans 
were  drawn  by  waste  of  life  in  their  ceaseless  wars,  civil, 
servile,  and  foreign,  to  force  the  growth  of  population  by 
concubinage,  as  well  as  marriage,  and  by  the  imposition  of 
a  mulct  upon  celibacy,  is  a  matter  of  school  boy  history. 
But  that  the  rules  thus  borrowed,  have  not  been  eventual- 
ly applied  by  the  common  law  courts  to  land,  is  shown  by 
Goodright  vs.  Glazer,  4  Burr.  2512,  in  which  it  was  ruled 
that  a  prior  uncancelled  will  is  not  revoked  by  a  subse- 
quent cancelled  one  ;  a  precedent  followed  by  the  court 
in  Flintham  vs.  Bradford,  which' has  not  yet  been  report- 
ed. In  Harvey  vs.  Aston,  Cora.  Rep.  7i^,  it  was  indeed 
intimated  that  the  rule  of  the  Ecclesiastical  Courts  in  re- 
gard to  conditions  ought  to  be  folio  veed  by  the  other 
courts  for  the  sake  of  uniformity ;  the  absurdity  of  which 
was  forcibly  exposed  by  Lord  Rosslyn,  in  Stackpole  vs. 
Beaumont,  3  Yes.  89.  **  In  deciding  questions  that  arise 
in  legacies  out  of  land,"  said  he,  *'  the  court  very  proper- 
ly followed  the  rale  which  the  common  law  prescribes  and 
common  sense  supports,  to  hold  the  condition  binding 
where  it  is  not  illegal.  Where  it  is  illegal,  the  condition 
would  be  rejected  and  the  gift  pure.  When  the  rule  came 
to  be  applied  to  personal  estate,  the  court  felt  the  diffi- 
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colty,  uron  the  sapposition  that  the  Ecclesiastical  Court 
had  adopted  a  positive  rale  from  the  civil  law  upon  lega- 
tory qaestions,  and  the  inconvenience  of  proceeding  by  a 
different  rale  in  the  concurrent  jurisdiction  (it  ought  not 
to  be  called  so,)  in  the  resort  to  this  court  instead  of  the 
Ecclesiastical  Court*  upon  legatory  questions ;  which,  af- 
ter the  restoration,  was  very  frequent,  and  in  the  begin- 
ning embarrassed  the  court  Distinction  upon  distinction 
was  taken  to  get  out  of  the  supposed  difficulty.  How  it 
should  ever  have  come  to  be  a  rule  of  decision  in  the  Ec- 
clesiastical Court,  is  impossible  to  be  accounted  for  but 
on  this  circumstance,  that  in  the  unenlightened  ages,  soon 
aAer  the  revival  of  letters,  there  was  a  blind  superstitious 
adherence  to  the  text  of  the  civil  law.  They  never  rea- 
soned, but  only  looked  into  tke  books  and  transferred  the 
rules,  without  weighing  the  circumstances,  u  positive 
rules  to  guide  them.  .  It  is  beyond  imagination,  except 
from  that  circumstance,  how,  in  a  christian  country,  they 
should  have  adopted  the  rule  of  the  civil  law  with  regard 
to  conditions  as  to  marriage.'* 

So  much  for  the  support  which  the  notion  receives  from 
principle ;  and  now  for  the  support  which  it  receives  from 
precedent.  For  the  latter,  we  are  referred  to  the  sup- 
posed inclination  of  Lord  Ellenborough's  mind  in  Perrin 
vi;.  Lyon,  9  East,  183,  thought  to  be  intimated  by  his  re- 
mark on  a  condition  not  to  marry  a  man  of  Scottish  birth, 
that  he  **  saw  no  ground  to  hold  the  condition  to  be  void 
as  being  in  general  restraint  of  marriage  ;"  whence  an  in- 
ference he  would  have  done  otherwise,  though  the  gift 
was  of  realty,  had  the  restraint  not  been  special.  He  said 
no  more,  however,  than  that  the  limited  terms  of  the  con- 
dition relieved  him  from  the  necessity  of  deciding  the 
bro<ad  question :  from  which  no  more  can  be  inferred  than 
that  he  may  have  thought  it  a  debatable  one.  The  nisi 
prius  opinion  of  our  late  brother  Kenedy,  in  Hiddleton  v. 
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Bice,  6  PenD.  L.  Jour.  234|  is  more  formidable,  not  only 
becaase  of  his  great  learning  and  experience,  bat  becaase 
it  fhmisbes  the  only  direct  aathority  for  the  notion  that 
is  to  be  foand  in  the  English  or  American  books.  But  it 
is  directly  opposed  by  a  solemn  decision  of  this  Court  in 
Bennet  vs.  Bobinson,  10  Watts  348.  Tme,  that  was  the 
case  of  a  conditional  limitation ;  hot  if  it  were  contrary  to 
the  law  of  natare,  it  would  be  equally  inoperative  as  a 
condition,  either  in  respect  to  land  or  in  respect  to  a  lega- 
cy :  it  conld  not  be  good  as  to  the  one  and  bad  as  to  the 
other.  Bat  whether  the  restraint  be  by  limitation  or  con- 
dition, is  in  a  majority  of  cases  the  effect  of  accident,  de- 
pending on  the  tarn  of  expression  habitaal  to  the  scriven- 
er, #ho  seldom  knows  anything  of  a  technical  difference 
between  them.  If  the  rale  of  the  Ecclesiastical  Courts 
were  applicable  to  land,  it  would  be  easily  evaded  by  us- 
ing words  of  limitation,  instead  of  words  of  condition ; 
and  thus  it  would  have  no  greater  effect  on  devises  in  re- 
straint of  marriage  than  the  statute  of  uses  had  on  trusts 
which  worked  a  change  only  in  the  words  necessary  to 
create  them. 

The  difficulty  in  the  application  of  the  common  law 
rule  to  the  case  before  us,  is  the  want  of  an  entry  to  de- 
termine the  widow's  estate  for  the  condition  broken, 
which  is  generally  necessary  to  divest  a  freehold,  though 
not  to  divest  a  term  for  years.  Here,  however,  an  entry 
was  impossible,  for  the  land  was  sold  before  the  widow^s 
marriage.  Had  the  condition  been  broken  before  the 
decree  there  might  have  been  an  actual  entry,  thougli 
perhaps  even  then  it  would  not  have  been  indispensable  ; 
but  since  it  has  been  converted,  her  right  to  the  money 
substituted  for  the  land,  is  extinguished  by  the  simple  ad- 
Terse  claim  of  it 

Judgment  reversed ;   and  judgment  rendered  for  the 
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Plaintiff  for  three  hundred  and  thirty-four  dollars  and 
costs  of  snit. 

Park  and  Hiester,  for  Plaintiff.    McElroy,  fbr  Defend- 
ant. 


Utiittit  0tate0  !Di0tntt  Court, 

I  IT  ike  Diitriei  of  Iowa,  Jam$arjf  Term,  A.  D.  1849|  Hotu 
J.  J.  Dyer,  preiidittg. 

BUEL  DAGGS  m.  BLIHU  FRAZBB,  H,  td. 
(Baportod  by  W.  Pami  Clarke,  for  the  Weiterm  Legil  Obterrer.) 

Trover  will  not  lie  in  Iowa  to  recover  the  value  of  Slavee* 

This  was  an  action  ot  trover  against  the  defendants, 
nineteen  citizens  of  Salem,  Henry  county,  in  ttiis  State.-^ 
The  declaration  contained  three  counts.  The  first  coutit 
read  as  follows,  to  wit :  **  For  that  whereas  the  said  plain- 
tiff heretofore,  to  wit :  **  on  the  Ist  day  of  May,  A.  D* 
1848,  (being  at  the  time  of  the  trespasses  hereinafter  al- 
leged and  set  forth,  a  resident  in  and  a  citizen  of  Clark 
connty,  and  State  of  Missouri,  and  still  being,  &;c.,)  in  the 
said  county  and  State,  to  wit:  at  the  township  of  Salem,  * 
in  the  county  of  Henry,  and  State  of  Iowa,  and  the  Dis- 
trict of  Iowa,  and  within  the  jurisdiction  of  this  Court, 
was  lawfully  possessed  as  of  his  own  property  of  certain 
goods  and  chattels,  to  wit :  <<  one  negro  man,  commonly 
known  and  called  by  the  name  of  Sam,  and  of  the  real 
name  of  Samuel  Fulcher,  and  of  the  value  of  $2000 ;  one 
negro  woman,  of  the  name  of  Dorcas,  the  wife  of  the  said 
Samuel  Fulcher,  a  tanner  by  trade,  and  skilful  therein^ 
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aod  of  the  Talae  of  $1000 ;  one  negro  man  of  the  name  of 
John  Walker,  a  skilAiI  farmer  and  ianmer^  and  of  the  val- 
ue of  $2000 ;  one  negro  woman  of  the  name  of  Mary,  the 
wife  of  the  said  John  Walker,  and  of  the  valae  of  $1000 ; 
one  other  negro  woman,  of  the  name  of  Jalia,  of  the  valae 
of  $1000 ;  one  female  negro  ehild  of  the  name  of  Martha, 
and  one  male  negro  ehild  of  the  name  of  William,  eaeh 
of  the  ralae  of  $500 ;  and  two  other  male  negro  children, 
one  aged  three  years,  and  one  aged  one  year,  and  each  of 
the  valae  of  $500;  consisting  in  all  of  nine  negroes,  the 
slaves  of  the  said  plaintiff,  by  and  ander  the  laws  of  the 
flltate  of  Missonri,  and  of  the  value  in  all  of  $10,000.<^- 
And  being  so  possessed  thereof  the  said  plaintiff,  afler- 
wards,  to  wit :  **  on  the  day  and  year  first  above  mention- 
ed, at,  Stc.t  casually  lost  the  said  goods  and  chattels  out 
of  his  possession.  And  the  same,  afterwards,  to  wit:  on 
Su.  came  to  the  possession  of  the  said  defendants  by  find- 
ing. Tet  the  said  defendants,  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  plaintiff,  and 
of  right  to  belong  and  appertain  to  him,  but  contriving, 
1^.,  have  not,  as  yet,  delivered  the  said  goods  and  chat- 
tels, or  any  or  either  of  them,  or  any  part  thereof,  to  th^ 
said  plaintiff,  although  often  requested  so  to  do ;  and  af- 
terwards. See.  converted  and  disposed  of  the  said  goods 
and  chattels  to  their  and  each  of  their  own  use — to  the 
damage  of  the  plaintiff  $10,000,  and  therefore,  he  brings 
his  suit'  *'  d&c. 

The  second  Count,  the  same  in  substance  as  the  first— 
The  third  count  is  for  money  laid  out  and  expended  in 
endeavoring  to  re-capture  and  recover  the  said  goods  and 
chattels,  for  loss  of  services  of  said  negroes ;  for  loss  of 
crops.  Sec. 

To  this  declaration,  the  defendants  demurred,  and  as- 
signed the  following  causes  of  demurrer: 

1st  The  said  counts  set  forth  and  allege  the  said  prop- 


Digitized  by 


Google 


U.  8.  DISTRICT  COURT.  75 

«rty  to  be  negroes,  men  and  women,  &c.,  whereas  the 
laws  and  Constitution  of  Iowa  do  not  recognize  men  and 
women  as  property,  and  the  subject  of  a  sait: 

2d.  The  said  declaration  does  not  show  that  the  plain- 
tiff had  any  right  to  said  persons  in  the  State  of  Iowa : 

8d.  The  action  of  trover  will  not  lie  to  recover  the  valae 
of  haman  beings  in  the  State  of  Iowa : 

4th.  There  is  no  sufficient  cause  of  action  set  forth  in 
the  plaintiff 's  declaration ;  and 

5th.  The  said  declaration  does  not  state  or  show  that 
said  trover  and  conversion  was  contrary  to  the  Act  of 
Congress,  in  such  cases  made  and  provided. 
'   J.  C.  Hall,  and  J.  T.  Morton,  in  support  of  the  demur- 
rer, contended : — 

1.  The  subject  matter  of  trover  must  be  property  in  the 
strictest  and  roost  technical  sense  of  the  term,  not  only 
-capable  of  conversion,  but  such  in  its  character  as  to  raise 
the  presumption  that  the  defendants  knew  the  right  of 
ownership  to  it  was  vested  in  others  than  themselves. 

2.  At  Common  Law,  there  is  no  remedy  for  interfer- 
ence with  tlie  rights  of  owner  and  slave.  7  Bacon's  Abr. 
806;  1  Blackstone  Com.  435;  2  McLean,  601. 

3.  The  Constitution  and  laws  of  Congress  have  chang- 
ed this.  To  what  extent  ?  See  U.  S.  Constitution,  Art. 
4,  sec.  2 ;  Act  of  Congress  of  1793,  sec.  3 ;  1  Laws  U.  S. 
802;  Jones  vs.  Vanzant,  2  McLean,  601. 

4.  From  the  above  authorities,  slaves,  when  in  a  free 
State,  are  penonSf  and  not  property.  The  only  right  of 
ownership  they  are  then  subject  to  is  a  compulsory  spe* 
cific  performance.    See  Serg.  Constitutional  Law,  397. 

5.  The  only  interference  with  the  rights  of  master  and 
slave  upon  the  soil  of  a  free  State,  for  which  there  is  now 
a  remedy,  is  one  of  the  acts  forbidden  by  the  Act  of  Con- 
gress of  1793,  sec.  4.  Jones  vs.  Vansant,  2  McLean,  604, 
608,626. 
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&  The  «etioD  most  be  foonded  on  the  itatate,  and  mast 
M  appear  in  the  declaration.  1  Cbitty's  PI.  246;  2  Me* 
Leant  604. 

7.  A  recovery  of  the  fall  valae  in  trover  vetts  the  pH^p- 
erty  in  the  defendants.  In  a  free  State,  (the  canse  of  ac^ 
tioQ  there  arising)  this  mast  be  otherwise,  if  slaves  are  the 
basis  of  the  action.  Therefore,  by  this  conflict  of  lawSf 
the  plaintiff  mast  be  driven  to  seme  other  remedy. 

J.  P.  Carleton,  8.  Whicher,  and  ▲•  W.  Sweet,  in  replyi 
contended  that  the  master  has  the  same  right  to  the  slave 
int^  whatsoever  State  he  may  escape,  that  he  had  in  the 
State  whence  he  escaped ;  that  this  right  is  goaranteed  by 
the  Constitiition  and  Laws  of  the  Onited  Statci,  ind  by  no 
other  law ;  that  it  is  not  in  the  power  of  any  State  to 
ehai^  those  rights.  Conseqaently ,  the  sasne  form  of  ac* 
tioBi  and  the  same  rales  of  evidence  may  be  invoked  and 
applied  ibr  an  infraction  of  those  rights  that  are  given  in 
Misionri.  The  idea  of  conversion  may  be  entertained  ilt 
law,  without  snppoaing  benefit  to  accroe  to  the  defendant 
in  trover.  The  injury  to  the  plaintiff,  and  not  the  benefit 
to  the  defendant,  is  the  tnie  role  of  damages  in  trover«-* 
That  the  defendant  coald  not  be  benefited,  ander  the  lawt 
of  Iowa,  by  the  wrongftal  act  charged  in  the  declaration, 
affords  no  good  reason  against  the  maintenance  of  the  ac- 
tion of  trover.  That  this  being  an  action  at  Ck>mmon 
Law,  the  same  strictness  in  pleading  is  not  reqaired  as 
woald  be  in  an  action  under  the  act  of  Congress  for  a 
penalty.  See  Jones  vs.  Yantant,  2  McLean,  604 ;  8 
Wheaton's  Sel.  note,  1417 ;  Mahony  vs.  Ashtoo,  4  Harr. 
Sl  Henry;  Commonwealth  v.  Griffin,  7  Pickering ;  2  Ma- 
son, 81 ;  0  Johns.  67  s  Prigg's  case,  16  Pet  1  Chit.  PI.  246* 

Bjf  <As  Cenrt.-t— The  averments  in  the  declaration  aro 
not  saficient  to  sapport  the  action.  Trover  will  not  lie 
il  this  State  to  recover  the  value  of  slaves.* 

Demurrer  sustained. 

*8m  opiaioB  of  OovLtim,  J.,  9  Aimt.  Iaw  JotantL    41. 
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The  plaintiff  then  asked  leave  to  withdraw  his  joiader 
in  demurrer,  and  amend  his  declaration  in  any  manner  not 
iaeonsisteat  with  the  writ,  which  was  granted,  and  the 
oanse  eantiiined  at  the  eests  of  the  plaintift 


0u)nraiit  (fourt  ef  4>^  IDeambar  184& 

Nimmocks  If  HaukaU  vs.  Madisam  Jaif .-^Error.  Knox. 
Hitchcock,  J.,  held — Ist  That  in  a  declaration  contain- 
i9(  different  counts*  some  sonnding  in  contract  and  some 
m  tprt,  there  is  a  miqoinder,  and  for  such  canae  the  de^ 
f  l^ratioA  will  be  held  had  either  on  demurrer  or  in  arrest 
#f  jadgmeat  SSnd.  That  such  defect  is  not  cured  by  the 
second  section  of  tKe  aat  <^  to  regulate  the  practice  of 
the  judicial  courts,'*  pasaed  March  12, 184A.  Judgment 
affirmed. 

Isaac  MitekeUi  Adminiiirator^  vs.  Tkomoi  Donaldson^  et 
al. — Bill  of  Review.  Clermont.  Avery,  J.,  held — Ist 
That  a  mortgagor  by  making  his  debtor  his  executor,  does 
not  thereby  extinguish  the  mortgage.  2nd.  That  an  ad- 
jmmsiTBior  de  bonis  acm,  with  the  will  annexed,  may  in- 
stitute proceedings  in  Chancery  to  foreclose  the  mortgage, 
making  other  mortgagees  as  well  as  the  mortgagor,  de* 
fondants  in  the  suit  Decree  of  the  Common  Pleas  re- 
versed. 

The  Fund  Commissianers  of  Muskingum.  Hitchcock, 
Jm  held — 1st.  That  in  certifying  the  acknowledgment  of 
a  deed,  nothing  further  is  necessary  than  that  the  officer 
taking  the  acknowledgment  shall  '*  subscribe  his  name,'' 
to  the  certificate.    2nd.  That  the  statutory  provisions  on 
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UiM  Mbjeet  extend  to  notariet  m  well  m  to  other  officers. 
Decree  for  complainant. 

JoAna  Wogen  vs.  Samud  Didcey^  et  aL — Error.  Har^ 
rison.  Birchard,  C.  J.,  held — Ist.  That  the  Supreme 
Court  will  not  reverse  the  jadgment  of  the  Coart  of  Com- 
mon Pleas  for  error  in  refusing  to  grant  a  nonsuit,  unless 
the  bill  of  exceptions  discloses  all  the  testimony  which 
was  before  the  court  on  the  motion  for  nonsuit.  2nd.  That 
where  a  witness  who  Ifas  testified  in  a  cause  is  dead,  on  a 
trial  of  the  aame  cause  between  the  same  parties,  another 
witness  may  testify  as  to  the  substance  of  what  the  de- 
ceased witoess  testified  on  the  former  trial.  Judgment 
affirmed. 

MarjfNoUn  vs.  SamwH  OrmMUm. — ^Bill  of  Review.  HaoK 
ilton.  Read,  J.,  held — ^That  a  bill  of  Review  may  be  filed 
within  five  years  from  the  day  on  which  the  decree  sought 
to  be  reversed  was  rendered :  the  time  is  to  be  counted 
lirom  the  day  the  decree  is  pronounced,  not  from  the  first 
day  of  the  term.    Plea  overruled. 


iMPORTiiiiT  Dbgision. — ^Thc  Supreme  Court  of  New 
Jersey  has  decided  that  owners  of  cattle  are  bound  to 
keep  them  off  railroads.  The  decision  was  given  in  the 
case  of  Vandegrift  vs.  Rediker,  which  was  an  action  of 
trespass  brought  against  the  engineer  of  a  locomotive  for 
running  against  and  killing  the  plaintiff's  cov9.  Th^  cow 
was  at  large,  and  had  strayed  upon  an  unenclosed  part  of 
the  C.  tL  A.  railroad,  near  Bordentown,  just  as  the  train, 
at  its  usual  speed,  was  approaching.  The  railroad  at  the- 
place  of  the  accident,  runs  along  side  the  public  highway, 
and  the  view  along  the  track,  is  unobstructed  for  a  quar- 
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ter  of  a  mile  each  way.  The  bell  was  tapped  and  the  en- 
gine reversed  a  few  seconds  before  the  collision,  bat  not 
in  time  to  stop  the  cars.  The  engineer  was  proved  to  be 
a  generally  earefal  roan  in  his  business.  The  opinion  of 
the  Coart  was  delivered  at  the  present  term  by  Mr.  Jas- 
tice  Carpenter,  the  resalt  of  which  is,  that  the  owner  of 
cattle  is  bound  to  keep  them  on  his  own  premises  at  his  . 
peril;  that  an  engineer  in  charge  of  a  locomotive  is  not 
liable  for  an  accidental  injury  to  a  cow  which,  suffered  to 
go  at  large,  has  strayed  on  a  railroad ;  and  that  nothing 
but  wilfulness  on  his  part  will  make  him  liable  fovtheloss 
of  a  cow  so  exposed  by  the  fault  of  the  owner. 
The  opinion  at  length  will  appear  in  our  next 


Ab8tra(t0  of  )Den0ioQ0  nf  Supreme  Court  of  Jftnn'a. 

[R^orted  for  tlie  Aawriom  Lftw  Joiiiim1»  bj  ALMXk9i>mn,  Jobsav,  Btq.] 

SUNBURY,  JULY,  1849. 

Hoffman  ▼■•  Dawion^  Error  to  C.  P.  of  Lyootnlog  Covntj. — ^Tfaa 
Juatket*  tnioscript  in  thia  ette  showed  that  the  partiea  appeared  before 
liie  Janice.  Pklotifft  book  accovot  was  t410  Ibr  services  reodered,  and 
work  and  labor  dooe.  A  credit  was  entered  at  the  time  for  $310  60. 
BemaDd  $99  50,  for  which  Jastice  gave  jodgmeot.  Defeodant  appealed 
from  the  jodgmeot.  Plaintiff  filed  a  declaratioo — Istcooot  alleges  defeod^ 
aot  was  entitled  to  $300,  2d  coont  $100,  3d  count  $100.  The  caase  was 
arbitrated  and  an  award  in  plaintiff  *s  fiiTor  ibr  $91  73.  The  Attomej  for 
defsodant  produced  his  set*off  to  plaintiff's  accoant,  eiceeding  $100. 

Waat  of  jurisdiction  in  the  Justice  was  the  error  complained  of. 

BoansiDX,  J.  It  is  certainly  not  error  to  state  the  whole  case  on  the 
Justices'  docket.  Thb  tribunal  is  so  useful  to  the  country  in  settling  such 
disputee,  that  it  is  our  duty  to  construe  all  acts  of  the  Legislature  giving 
it  jurisdiction,  liberal  and  remedial.  The  sum  dnimed  was  under  $100, 
and  we  will  not  reverse  because  a  declaration  is  filed  for  a  greater  sum 
than  $100,  when  the  actual  demand  is  within  a  Justices'  jurisdiction. 
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BmrqfTW  H€n.  Error  lo  C.  P.  of  Uaioo  CooDt^* — Action  on  caio  for 
docoit  BunvtiDK,  J.  Tho  gift  of  this  action  it  franduleot  mitrepreson. 
tntion.  To  roooTor,  it  rnoft  be  thowo  thtt  docoit  wta  utod  to  throw  tho 
pWotMT  off  bif  gvtrdt  nnd  provont  hit  being  wnOehfol.  That  tho  defend- 
mat  kMw  thai  the  rapfoaoB<ationa  ho  ando  ware  ftlto,  and  tho  plaiutiir 
had  aatod«poB  thoaa  ropraaaatafioae. 

tig$nM€L  €A.  TruiUei  1$.  Iawu.  Error  to  C.  P.  of  Ti<^  Cooa^.^ 
Roocaa,  J.  An  entry  on  kod«  aa  ta  mlod  in  Altomoa  rs.  Campbell,  9 
Watta  98,  aroida  the  operation  of  die  act  of  Limitationt,  if  accompanied 
bjan  oxpKeil  daolaratkm,  or  an  act  of  notorloaa  demiae,  bj  whieh  the 
f  Jaimiat  fihaflaagai  thr  right  vi  rtia  nrrapa at  To  ahow  a  peraon  onlanib 
mJmo^mkMndt^w^  where  he  eaten  and  aarveja  the  kod«  it  oporalM-aa  a 
bar  (0  tho  act  of  limitatlooft  and  where  tho  intent  with  which  ho  entoraia 
made  donbtfiil,  tho  qneation  of  intent  matt  bo  tnbmittod  to  tho  jorj. 

PaxUm  rt.  Homer,  with  notko  to  Henninger,  terre  tenant  ESrror  to 
C.  P.  of  CkrfvaMa  Coaa^.— PMloa  aoM  to  Aaalor  447  aerot  of  bad,  aad 
00  6di  M aj  1841,  took  a  mortgage  from  Hanier  for  $1100  of  the  pvrehato 
BBOBOj.  lot  June,  184S»  Haqior  confojed  bj  deed  to  Henninger  tho 
knd,  within  oerlain  motet  and  boiiada»  which  the  aonrojor  calculated  con- 
tained 11  aeraa  118  perchot,  and  wat  ao  atatod  in  the  deed.  Tho  real 
foantitj,  howoTor,  it  26  acrea.  Henninger  agreed  to  paj  $5  per  acre 
for  eiioh  aad  every  acre,«trict  moatqre  ;  he  paid  only  for  tho  11  acret  118 
perehoa.  The  root  of  die  mortgaged  preroitet  wore  fobtoqueotly  told  by 
Hanier  for  more  than  enoogh  to  pay  off  die  mortgage  to  Paston ;  and 
Panes  rattifad  foaa  tho  parohatert  raapeoHvely,  aaah  parte  of  the  omtI- 
gage  money  at  bora  tho  tamo  proportion  to  tho  whole  debt,  which  tho 
qnanti^  and  ralno  of  the  parte  of  the  land  they  pnrehated  rotpectif  oly 
Wro  to  tho  whole  load,  and  then  reltatad  tho  parte  ao  parchaaed  from  the 
hoo  of  the  aaoitgago,  and  the  balaaeo  of  tho  mortgagt  money  now  doe,  it 
only  what  the  taid  16  acrea  woald  aoBomit  to  at  t&  per  aare  and  toteiiMt 
from  Itt  lone  1832.  The  plaintiff  t«ed  out  a  acire  foctat  en  the  mortgage. 
The  «omt  below  decided  that  plaiatiff  cooM  not  reooror,  aad  tho  Soprooto 
Conit  aftrmed  tho  jndgmont.    Ro«sat,  J.,  deli? ored  tho  opinion. 

IW  vt.  Oath.  Error  to  C.  P.  of  Bradford  Cownty.— CouLTsa,  J^— 
The  doHi  to  die  Committioaert  it  not  forbidden  by  the  kw  to  bo  a  por- 
ohater  of  a  taat  of  land  teU  at  poblie  tale  by  the  Commiationert  for  arraaia 
of  taxot.  Nor  it  it  to  oppoted  to  the  policy  of  tho  kw,  at  to  make  it  in- 
iqoitOQa  and  raid.  The  tale  it  open  to  all,  except  to  the  committioaert. 
Tho  cioffk  it  moro^  the  tcrirooor,  or  mioittoffial  agent  of  die  Commk- 


Baldy  va.  StrmUam.    Error  to  C.  P.  of  Colombia  Coooty.    Rooaat,  J. 
Althoa^aa  ootioa  for  breaeh  of  praauae  of  BBarriage  it  aa  actien  on  a 
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eontnct,  yvt  the  circumftancM  which  attend  its  breach,  before,  at  the 
time  and  after,  maj  be  giveo  io  e?ideoce  in  aggraration  of  damagea.  Thia, 
1  have  never  known  to  be  disputed. 

Jlf*Cby*#  Executors  fs.  Murray.  Error  to  C.  P.  of  Northumberiaai 
Coootj. — Coulter,  J.  A  trustee  maj  unquestionablj  recover  from  the 
eethd  que  trust  in  ejectment.  Everj  Tender,  until  he  has  executed  a  deed« 
la  considered  in  equity  as  trustee  of  the  vendee,  and  he  maj  enforce  the 
oontract  bj ejectment;  and  it  would  be  fair  to  hear  anj  ptensible  reasoii« 
why  a  man  who  has  purchased  and  paid  for  land,  for  the  benefit  of  anoth- 
er whom  he  allows  to  take  possession,  and  who  holds  the  legal  title  ai 
security  for  the  purchase  money,  should  not,  if  the  eeshd  que  tiruet  refused 
to  pay  the  money,  or  set  up  title  in  himself,  either  by  die  statute  of  limi- 
tations or  otherwise,  bo  permitted  to  enforce  the  contract,  and  ooropel  the 
delinquent  to  do  justice,  by  the  remedy  of  the  action  of  ejectment.  A 
conditiooal  verdict  is  now  well  adapted  and  affiliated  in  our  jurisprudence. 
It  is  an  important  adjunct  and  aid  in  our  mode  of  administering  and  ap- 
plying equitable  principles,  in  relation  to  contracts  and  concerning  lands. 

SteuHxrt^  Administrator  of  Stewart  vs.  Stevenson.  Error  to  C.  P.  of  Ly- 
ooming  county. — Bell,  J.  Great  latitude  ia  allowed  to  the  reception  of 
indirect,  or  as  it  is  sometimes  called,  circumstancial  evidence,  the  aid  of 
which  is  constantly  required,  and  therefore  where  direct  evidence  of  the 
hci  is  wanting,  die  more  the  jury  can  see  of  the  surrounding  fiicts  and 
ctrcumstancea,  the  more  correct  their  judgment  is  likely  to  be. 

The  competency  of  a  collateral  fact,  to  be  used  as  the  basis  of  legitimate 
argument.  Is  not  to  be  determined  by  the  conclusiveness  of  the  inferences 
it  may  afford,  in  reference  to  the  htigated  fact.  It  is  enough,  if  theao 
may  tend  even  in  a  slight  degree  to  elucidate  the  inquiry  or  to  assist, 
though  remotely,  to  a  determination,  probably  founded  in  truth. 

In  the  case  at  bar,  the  qaestion  is  if  the  alleged  forgery  of  the  defend- 
ant's signature  to  a  promissory  note,  averred  to  have  been  given  for  mo- 
ney loaned.  Such  investigations,  founded  in  imputed  fraud,  naturally  take 
a  wide  range.  Among  the  most  common  topics  of  inquiry,  is  the  pecu- 
niary capacity  of  the  supposed  lender,  and  the  necessitous  condition  of  the 
alleged  borrower.  And  these  inquiries  are  legitimate.  It  is  competent 
for  the  defendant  to  shew  the  plaintiff  was,  at  the  time  of  the  alleged 
lending,  a  poor  man,  and  probably  unable  to  loan  the  sum  in  question,  or 
that  tiie  defendant  was  himself  possessed  of  money,  and  therefore  not  dri- 
Ten  to  the  necessity  of  using  his  credit. 

Reanck  vs.  ReanckU  Executors.  Error  to  C.  P.  of  Union  County. — 
Opinion  delivered  by  Bell,  J.  A  deed  or  other  instrument,  absolute 
and  unconditional  on  its  face,  maybe  controlled  or  otherwise  defeated  by  a 
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contemporuMoof  Toriwl  ondontaodiiig  om  Mmtof  fiicti,  coosttating  am 
ftd?ene  aqoitj,  where  a  recognitioo  of  theee  ii  neceMtrj  to  defett  (rand. 
AuramffM  AjipeaL  Appeal  from  the  decree  of  the  Orphaoa'  Coart  of 
Unio  n  CoQBtj.  Per  Cur.  A  geoenl  creditor  is  oeitber  a  parchaeer  oor 
a  judgmeot  creditor  within  the  pro? isiooe  of  the  act  of  1798,  otco  thovf  h 
he  wj  have  obtaioed  a  judgmoDt  agatott  the  pereonal  repreeentathre. — 
Snch  a  jndgioeDt  creates  no  lien,  though  when  duly  followed,  it  protecti 
the  lien  aeipiffed  bj  the  death  against  the  hein  or  their  alieneee,  and  pre- 
•enrea  the  right  of  participation  in  the  general  fund.  But  in  relation  to  a 
jadgoioat  credtlor,  at  the  time  of  the  death,  a  lien  creditor,  by  force  of  the 
inteatate  lawa,  stands  eiactly  aa  the  decedent  stood  himself,  and  can  bo 
more  diaencaaaber  the  land  of  a  judgment  antecedent  to  the  death,  then 
he,  were  he  hTiag,  could  do  it  General  creditors  became  lien  creditora 
at  the  death,  but  not  judgment  creditors  within  the  meaning  of  the  act, 
whether  tiiey  obtain  judgment  against  the  personal  representatiTes  or  neC, 
and  their  lieos  hold  only  against  the  heirs  or  their  aheneea,  and  against 
eachother^aet  against  judgment  creditors  of  the  decedent  or  purehaseia 


HABRISBUIie,  JULY,  ISO. 
[  Bsfflrtsi  fcr  Hkt  AaMrisaa  Law  Joonsl,  by  Philo  C  SaDewiea,  Sfq.] 

FiratMm  ln$,  Co.  vs.  Smith  for  lae. — Franklin.  CocLTsa,  J.  Acc«- 
Ivt  qu€  tnui  has  a  ri^  to  use  the  name  of  the  truatee  without  his  con- 
seat,  and  the  Court  wOI  not  allow  him  to  mtordict  it,  in  all  cases  where 
tiie  ceaini  qoB  trust  would  be  fiable  for  coats. 

The  bye-laws  of  corporations  which  lahibit  assignments  of  stock  with- 
out die  eoaaent  of  die  corporate  officers,  are  solely  to  prevent  secret 
tmslSsrs  by  holders  indebted  to  the  Company.  When  a  director  of  a  com- 
pany by  a  written  form  under  seal,  autlKirisea  the  treasurer  or  his  attor* 
nay  to  transfer  to  Smith,  for  use  of  Nichols,  and  the  treasurer  made  no 
objection,  and  entered  on  the  books  transferred  as  per  paper  filed,  and 
traniforred  the  paper  to  the  book,  and  attested  the  entry  as  secretary,  but 
signed  no  transfer  as  attorney,  ^.,  it  is  sufficient  to  convey  the  absolute 
interest  of  die  transferror  to  the  transferree,  as  against  other  claimants. 
More  glaring  disregards  of  form  occur  oftentimes  in  transferring  property 
by  judgment  and  execution.  The  signature  twice  as  attorney  and  se- 
cretary wouM  be  superfluous. 

And  when  stock  is  so  transferred  as  collateral  security  for  a  debt,  it  ia 
not  in  the  corporatioo  to  resist  its  efficiency,  until  the  debt  is  established 
by  judgment,  and  execution  issued,  to  try  to  recorer  elsewhere.  The 
intention  of  the  parties  is  to  prevail  which  is  apparent,  that  until  the  debt 
is  paid  the  stock  widi  its  dividends  is  to  go  to  the  creditors.    Affirmed. 

Chreenwieh  Road.^^Berki  county.  Burnside,  J.  The  road  act  of 
1836,  nor  any  act  does  not  authorize  the  Court  of  Quarter  Sessions  to 


Digitized  by 


Google 


SUPREME  COURT  OF  PENNSYLVANIA.        83 

)  ft  poUic  or  priTftto  road,  ^on  part  of  it  only  is  opened.    Affirmed. 

8dagritC$  Appeal,  Lebaaoii  county.  Bornside,  J.  Whon  the  boh- 
iD*lawof  a  teetRtrix  owed  oMoey  to  an  estate,  for  whkh  bood  was  heldt 
ft  put  of  i^iich  had  been  recei? ed  on  as  assigninent»  and  the  expression  in 
the  will  it  "  what  I  have  grren  and  advanced  in  mj  life  time  to  any  of 
my  children  shall  be  deducted  from  their  several  and  respective  Bbares," 
it  was  held  tint  the  money  owed  on  the  bond,  was  not  an  advancement 
to  Ae  wifis.    Affirmed. 

Sakbatms  Sf  WiUeVs  Eeiate.  Qibsoci,  C.  J.  The  regularity  of  a  judg- 
ment cannot  be  enquired  into  in  a  process  of  distribution ;  and  the  allega- 
-tion  of  ceUttsion  can  be  disposed  of  only  on  a  collateral  issue. 

Thefte  is  no  lien  allowed  to  mechanics  and  material  men  where  the  new 
bnilfing  is  merged  in  the  old  one,  which  has  undergone  no  change  of 
structure  or  identity.  Here  the  new  building  is  joined  to  the  old  one  by 
an  interior  communication  of  motive  power  to  the  hammer,  which  the 
new  one  was  intended  to  shelter ;  and  from  the  general  correspondence 
of  the  parts,  appears  to  be  no  more  than  an  erection  to  complete  the  gen- 
enl  plan.  It  might  have  been  made  a  diitinct  forge,  but  was  not.  It  is 
oiily  an  addition.    Eeversed,  dec. 

Buetier  vs.  FidUr.  Berks.  Qi^soh,  C.  h  The  private  privileges  of 
the  pavement  on  a  public  square,  where  no  disposition  is  made  by  ordi- 
nance for  more  than  six  feet  from  the  curbstone,  which  is  to  be  kept  fr«6» 
appertain  as  well  to  the  side  of  a  k)t  touching  it,  as  to  the  front  At  the 
ang^  there  is  a  square  which  cannot  be  obstructed  by  either  holder.  Af- 
flnned. 

Newman  vs.  Ruthifford.  Dauphin.  Boeias,  J.  An  agent  of  the 
Commonwealth  who  pays  money  to  a  contractor,  which  the  contractor 
aftorwards  drew  from  the  Treasury,  may  maintain  an  action  for  money 
had  and  received  against  the  contractor,  if  the  Commonwealth  has  not  al- 
lowed it  to  the  agent  in  his  account. 

The  statute  of  limitations  in  such  case  does  not  begin  to  run  from  the 
time  the  agent  paid  the  money,  but  frx^m  the  time  the  contractor  drew  it 
a  second  time  from  the  treasury.    Affirmed. 

QmnumtDeaUhfortheuieof  Stub  YU.  Stub,  Berks.  Roexas,  J.  The 
sureties  in  the  bonds  of  executors  and  administrators  do  not  become  liable 
to  either  creditors,  legatees  or  distributees,  until  by  judgment  in  a  com- 
mon law  suit,  or  by  decree  of  the  Orphans*  Court,  the  executors  or  ad- 
ministrators are  made  personally  liable. 

And  the  rule  will  hold,  though  the  bond  sued  on  is  not  an  origiual  ad- 
ministration bond,  but  was  given  at  the  instance  of  the  co-executor  for  his 
own  safety.  The  true  indebtedness  of  the  principal  must  be  fixed  before 
the  sureties  can  be  sued.    Affirmed. 

Long  vs.    Mast,     Berks.     Co'jltbr,  J.    In  case  of  privity  of  estate 
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Ae  ouster  of  tfie  nartjclaimiog,  mutt  bo  notorioiiB,  odToiia  asd  oichiMfO 
■gftiDit  the  owner ;  must  be  agaiort  ell  persone,  and  io  tobianrioiicj  to 
none,  to  enable  him  to  hold. 

Here  there  was  a  mistake  as  to  the  daratioD  of  the  interest,  owing  to 
the  obscaritj  of  the  will.  The  possession  of  the  life  eetate  claimed  on, 
was  not  in  iaet  adTorse  to  the  remainder  man.    AArmed. 

Biebef**  JppeaL  Berks.  BuaRsros,  J.  One  otherwise  entitled  to 
administor,  is  Incompetont  when  it  is  alleged  that  he  owes  the  eatato* 
which  he  denies,  and  is  in  the  situation  of  a  litigant  paitf  in  opposition  to 
tiie  estate.    AArmed. 

Union  Canal  Qmpany  ▼§.  Woodnde,  amgnee  of  Bnwn.  Ro«xms,  J. 
The  assignee  in  bankruptcy  issued  a  Tenhne  to  assess  damages  don^  to 
his  property  more  than  two  years  after  his  certiicato  of  diseharga.  HaU 
that  the  Ttfa  sec  of  the  bankrupt  act  is  not  a  bar. 

But  when  a  Tonire  was  issued  more  tlian  80  years  after  the  aUegad 
injury,  the  Jury  might  hare  preanmed  a  aatisfiiction  or  abandoBment.  Al^ 


Walker  Tbwmkipy.  Wat  B^aloe.  Centre.  Buensidx,J.  Whan 
a  motion  to  quash  an  appeal,  for  mere  matter  of  form,  ia  made  after  tiia 
torm  to  which  tlse  appeal  is  entered,  it  wHl  be  denied;  eapeeia^y  whan 
tiiere  is  an  act  of  die  Legislature,  as  in  tfiiscaae,  (poor  laws,)  raquhring  a 
decision  on  tlie  truA  and  meriU.  So  the  amotion  wfll  be  dankd,  wlien  a 
remedy  by  eertibrari  could  be  forthwith  had. 

A  decree  of  the  Supreme  Court,  tfwugh  afterwards  diaoorerad  to^w  er- 
foneous,  is  in  die  nature  of  a  former  recoTory,  and  wOl  not  be  ra-triedand 
re-formed.    It  b  final.    Special  decree. 

Commi$iioner$  of  FranJdm  Otnmhf  yt.  Rinenum*  Bdensidx,  J.  TIm 
foe  bil  of  1821  has  this  itom :  •«  AdrertWng  general  election  In  addition  to 
tiie  printer's  bllllo  frc  paid  (y  the  coiuily,  76  cento.**  Held  that  the  Sher- 
iff who  pays  the  printer's  bill  may  recoTor  it  from  the  county. 

Tlie  Supreme  Court  cannot  deckle  wliether  the  **  Coon  fiHer"  is  a 
newspaper  or  not,  within  the  meaning  of  the  law— especially  as  it  is  in 
German.  The  jury  tiave  passed  upon  it.  Nor  Is  the  politics  of  the  pa- 
per, or  the  principles  of  the  Sheriff,  a  matter  to  be  determined  upon, 
upon  a  writ  of  error.    Affirmed. 

Henddwt.  Woods.  Cumberland.  Per  Cur.  The  testimony  of  one 
witness,  that  the  defondant  admitted  he  had  cheated  the  plaintiff  in  the 
hargitin  for  the  liorse,  was  evidence  of  confession,  and  sufficient  if  belioT- 
«d.    It  was  something  to  be  left  to  the  jury.    Affirmed. 

He^idi  TS.  KaT^ur.  Berks.  Per  Cur.  An  execution  creditor  who 
does  not  interfere  with  the  ezecutioa  of  the  process  is  not  answerable  for 
the  blunders  of  the  officer.    He  is  not  a  trespasser  by  the  bare  receipt  of 
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the  money  from  the  constable,  the  proceedt  of  property  not  belongioj^  to 
the  defendant  in  the  execution.  The  creditor  does  not  necessarily  direct 
the  proceedings  of  the  officer,  who  acts  at  his  own  peril,  and  by  the  di- 
rections of  the  writ.    Reversed. 

Shearer  vs.  Woodhum.  Cumberiand.  Buehsidb,  J.  Both  titles  in 
this  case  are  shabby.  The  plaintiff  claimed  under  a  tax  sale  to  Malio 
before  the  act  of  1815.  Malin  never  looked  after  his  purchase.  He  also 
claimed  under  a  recent  sale  for  taxes,  which  Woodbum  redeemed.  The 
defendant  claimed  under  Harper  who  paid  the  taxes  for  26  years,  and 
hooked  the  timber  and  bark.  Held  that  Woodbum  who  purchased  Har- 
per's title  at  Sheriff *s  sale,  was  no  stranger  or  volunteer  in  redeeming; 
and  that  although  Harper  said  the  land  was  Malin's,  he  did  not  thereby 
induce  Shearer  to  purchase  that  title.  As  a  plaintiff  can  only  recover  on 
the  strength  of  his  own  title  he  cannot  recover  here.    Affirmed. 

Farmers'  4-  Mechanics'  Bank  vs.  OaUnailh.  Cumberland.  Gibson, 
C.  J.  The  execution  of  a  conveyance  b  the  consumm'stion  of  a  purchase ; 
after  which  the  parties  have  no  recourse  to  each  other  except  for  imposi- 
tion or  fraud.  Here  no  deceit  was  alleged ;  the  difference  was  produced 
by  the  mistake  of  the  surveyor;  and  the  mutual  misapprehension  is  not 
ground  to  recall  the  contract  which  is  past  and  gone.  If  the  money  paid 
could  be  recovered  back  now,  it  could  be  at  any  time  within  six  yeara 
from  the  discovery  of  the  mistake.     13  S.  ^  R.  160.     Reversed,  &c. 

Cumberland  Valley  R.  R.  Co.  vs.  Hughes.  Franklin.  Bell,  J.  An 
artificial,  like  a  natural  person,  is  liable  in  damages  when  he  neglects  a 
du^  that  by  law  he  ought  to  perform  and  another  is  injured  thereby  i 
and  in  Pennsylvania  an  action  in  the  case  is  the  proper  remedy. 

A  rail  road  company  is  responsible  for  the  safety  and  sufficiency  of  the 
road  and  its  appurtenances  so  long  as  toll  is  exacted  ;  and  it  is  only  ne- 
cessary to  show  an  injury  to  person  or  property,  sustained  through  the 
negligence  of  the  company  or  its  servants,  to  recover. 
A  general  property  in  the  thing  injured  is  sufficient  to  sustain  the  action 
without  actual  possession  of  it.  **  This  wholesome  rule  of  liability  for 
neglect  ought,  if  a  distinction  in  practice  were  permitted,  to  be  moststrin* 
gently  enforced  against  rail  road  corporations  whose  slightest  inattention 
to  the  duties  they  assume,  may  be,  and  frequently  is  attended  with  the 
most  frightful  results.  The  almost  daily  loss  of  life  and  property  result- 
ing from  the  indifference  so  often  manifested  by  the  agents  of  these  com- 
panies, carries  with  it  an  admonition,  that  the  public  safe^  calls  for  a 
strict  adherence  to  a  rule  suggested  by  p6licy  and  humanity.    Affirmed. 

Mishler*s  administrators  vs.  MishUr.  Cumberland.  Per  Cur.  A  re- 
lease by  the  second  husband  of  the  widow  of  an  obligee  in  a  bond,  when 
the  suit  was  brought  by  the  administrator  for  the  use  of  a  son,  who  was 
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entitled  to  the  whole  proceeds,  will  oot  make  her  competent  ae  a  wit- 
ness ;  for  she  had  ao  interest  in  increasing  the  assets  of  the  deceased  hus- 
band's estate.  She  was  in  the  predicament  of  a  bankrupt  called  to  in- 
crease the  fund.  The  second  husband*s  release  was  an  asagament  of 
her  chose  in  action,  which  was  not  assignable  at  law ;  and  it  passed  onlj 
bis  own  interest,  or  If  a  right  to  reduce  to  possession.  Survi?ing  him  she 
would  still  be  entitled,  if  her  second  husband  have  not  received.  Had  he 
receired  a  Taluable  consideration  for  the  release,  it  would  have  been  dif- 
ferent.   Reversed,  &c.  . 

BUwari  ts.  Loder,  Huntingdon.  Rookrs,  J.  As  the  judgment  cred- 
Hors  of  a  Tender  of  land,  who  retains  the  Segal  title  as  securitj  for  the  ua- 
pald  porchtfle  money,  are  entitled  to  it  upon  a  Sheriff's  sale  of  the  prem- 
isea  as  the  propertj  of  die  veudor,  it  follows  that  their  heas  cannot  be 
nflbcted  bj  an  attachment  subsequently  issued  for  the  money  due  by  the 
▼endee  on  a  judgment  subsequently  obtained.    Affirmed. 

CemgnontotaUk  ts.  Dt^jjidd.  Cumberland.  Qinsoiit  C.  J.  Wheie  in 
n  will  proved  in  the  city  of  Baltimore,  tlO,000  was  left  to  the  testatrix 
here,  in  die  following  terms :  '*I  audiorixe  and  empower  my  said  sister 
to  giTo,  bequeath  and  dispose  of  $10,000,  (to  take  effect  at  her  decease,) 
either  by  'her  last  will  and  testament,  or  by  any  dechiration  of  hers  in  writ- 
ing** and  the  testatrix  did  **  giTe  and  liequeath  the  same  to  my  niece  Sa- 
rah DuAeld,  and  do  direct  the  executors  of  my  late  brother  to  pay  the 
game  to  her:**  It  was  held,  that  the  State  under  the  act  of  1896,  which  is 
In  the  following  terms,  **  all  estates  passing  from  any  person  who  may  be 
aeised  or  poesessed  thereof,  hting  within  thU  CkmrnonweaUh^**  shall  be 
subject  to  a  collateral  inheritance  tax,  dec.,  has  no  claim  or  legal  rif^t  in 
any  character  whatoTor  to  claim  a  tax  from  the  appointee.  It  could  not  be 
taxed  as  the  property  of  the  appointor  in  her  life  time,  nor  after  her 
death ;  aor  was  slie  under  any  moral  obligation  so  to  execute  the  power 
as  to  create  a  tax  for  the  State.  The  power  of  taxation  is  sirictisiimi 
juris ;  and  cannot  caH  upon  equity  to  arrest  a  fund  in  its  transit,  till  it  can 
fiiaten  its  hand  upon  it. 

Though  the  action  is  against  the  executrix,  the  property  belongs  to  hor 
only  in  the  character  of  an  appointee,  and  her  interest  is  not  by  the  tonne 
of  the  act  liable  to  the  tax. 

Nor  can  the  State  demand  the  tax  from  the  executors  of  the  doner  in 
Maryland.  Personal  property  has  no  locali^  as  to  the  succession ;  but 
die  rights  of  creditors  and  claimants,  owing  no  allegiance  to  the  country 
of  the  domidi,  are  determined  by  the  lex  loci  rei  sitae.  Here  the  actual 
as  well  A 8  domiciliary  locality  of  the  property  was  Maryland,  not  **with* 
in  this  Commonwealth  ;**  and  the  corpus  of  the  fund  noTor  was  in  the 
hands  of  the  appointor.    Affirmed. 

N.  1).— Mr.  J.  Rogers  assented  only  on  die  authority  of  Hess  i».  Hess. 
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Martin  ts.  Ualdeman,  ti  aL  LaDcaiter.  Gibson,  C.  J.  Ptiticiilir 
^ftinaga  whoo  it  if  a  sepmrata  aod  indepaodent  part  of  the  cause  of  aetioB, 
murt  be  specially  laid;  but  where  it  is  the  nataral  consequence  of  an  i*- 
jurj  actbnable  without  it  need  not  be  set  out.  Here  the  loss  of  inter- 
eourse  with  friends  is  a  natural  consequence  of  the  defiunation,  and  seed 
mot  hare  been  alleged  in  the  declaration. 

It  is  die  practice,  English  and  American,  when  OTidence  has  not  beea 
giren  on  the  bad  counts  to  enter  the  verdict  on  those  which  are  good,  and 
are  supported  by  proof.  It  is  a  matter  of  legal  discretion  of  which,  when 
the  whole  evidence  is  not  embodied  in  the  bill  of  eiceptions,  the  Court  of 
Error  cannot  judge. 

A  consphracy  to  do  an  illegal  thing  is  actionable  if  injury  proceeds  from 
it ;  and  where  the  illegal  purpose  has  been  executed,  it  is  lalse^and  mali- 
cious whenever  the  motive  for  the  conspiracy  to  execute  it  was  fidse  and 
malicbus'.  Ex  vi  termini,  a  conspiracy  to  accuse  is  evidence  of  its  illegal- 
ity ;  and  as  the  presumption  of  innocence  holds  till  it  is  rebutted,  it  is  also 
evidence  of  falsity  til!  the  contraiy  be  shown.  Fslsity  of  the  charge  in 
tiie  first  instance  implies  malice ;  and  where  the  uttering  of  the  words 
•n  vdiich  it  is  made,  is  not  the  gist  of  the  action,  they  need  not  be  set  out. 
The  act  to  be  done  may  be  stated  in  general  terms,  provided  it  be  stated 
with  convenient  certain^.    Affirmed. 

hvwu^  txteuior  of  Johman  vs.  Woodbumy  adminittratar  of  Woodhury, 
Cumberland.  Per  Cur.  When  the  words  of  a  will  were  "  I  bequesfth 
to  my  daughter,  Jane  H.  Woodbum,  intermarried  with  J.  C.  Woodbury 
#2,000,'*  with  other  legacies,  then,  **  as  to  all  these  legacies  to  my  chil-^ 
dren  they  are  to  be  paid  when  sufficient  assets  of  my  estate  come  to  hand 
for  that  purpose ;  but  there  shall  be  no  interest  paid  on  them  until  from 
and  after  April  1, 1847,**  with  power  to  the  executor  to  sell  and  convey 
aD  the  estate,  real  and  personal ;  and  it  appeared  that  the  debts  required 
a  sale  of  all  the  property :  It  was  held  that  the  legacy  was  payable  within 
a  year,  and  that  it  went  to  her  personal  representatives.    Affirmed. 

Lytic  vs.  Patterson*  Blair.  Coulter,  J.  Where  the  goods  of  a  third 
person  in  the  hands  of  one  of  the  partners  were  sold  to  pay  a  partnersliip 
debt,  and  were  bought  by  the  other  partner,  who,  after  discovering  such 
was  the  case  paid  the  third  person,  in  an  action  of  account  render  be- 
tween the  partners,  the  one  so  buying  and  paying  will  be  entitled  to  the 
credit,  instead  of  him  as  whose  goods  they  were  sold. 

And  he  is  not  estopped  from  claimiog  the  credit,  although  he  did  direct 
the  Sheriff  to  sell  them  as  the  goods  of  his  partner,  (Lytle,)  and  pur- 
chased them  as  such,  and  the  Sheriff  so  returned  his  writ. 

Cooper^  late  Skeriff,  ^.,  vs.  Bonall.  Perry.  Rogers,  J.  A  person 
who  accepts  a  deed  from  a  Sheriff  which  describes  the  land  sold  by  him  as 
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Iljriiif  lo  TobojB«  towofthip,  when  io  fret  it  Bet  la  JacfcsoD,  die  other  de- 
•eriptioiit  hi  the  deed  beittg  Tory  correct,  caooot  off  set,  or  defiUeete  the 
dameget  ftririog  to  him  from  thb  mia-deecriptioc,  io  an  action  brought  by 
Ihe  Sheriff  te  leoorer  from  him  the  difference  in  the  price  bid  for  the  land 
when  aold,  and  the  ram  bid  at  a  former  sale— even  though  the  roiadeacrip- 
lioQ  mna  through  the  levy,  inqniaition,  venditioni  exponas  and  deed.  Hia 
vamedy  ia  te  relbae  accepting  the  deed  and  have  the  aale  aet  aaide. 

An  farregvlar  judgment  merely  {one  not  abaolotoly  void,)  entered  te- 
eoidinf  te  die  looae  practice  of  aome  conntiea,  will  rapport  a  levy  end  sale. 
In  tfiia  caae  the  anit  waa  ad.  fk.  for.  mortgage,  with  notice  to  terre  tenanta. 
Ab  appearance  waa  entered  for  terre  tenanta,  and  afierwarda  jndg^ent 

aeofaaaad  by  the  Attorney  aa  Attorney  for .    Plaintiff *a  Attorney 

aadataea  **  eater  thia  judgment  and  iaane  lev.  fii.**  Prothonotary  eaten 
••9  Jaamoyt  1847,  judgment.**  Held  to  be  aa  well  agahiat  mortgagor 
aad  terra  toaaata,  aofBcieat  toaopport  the  title  of  a  Sheriff'a  vendee.  Re- 
faraed,  dec 

MMgiUHmL  va.  Swearingtr.  Jonlatta.  BuaR8iDX,J.  Where  Aie 
warda  ia  the  writ,  la  aa  actioa  of  ejectmeat,  and  on  the  record,  need  by 
Ae  plaintiff,  were  the  *'hein  rf  BoheH  MagiU,  deeeoied,**  the  Comt 
•■ght  to  have  held  them,  where  the  plaintiff  claimed  other  intereata  than 
Ifaooe  deaoended  from  Robert  Magill,  which  had  In  fact  been  aold  in  hia 
Bfe  time,  aadeacriptive  ottb/Bpentms  claiming,  and  not  the  intereat  claim- 
ad.    Reveraed,  dec 

PmUermm  va.  HerUng.  Juniata.  Bxll,  J.  Ia  an  action  on  a  bond 
l^veo  to  aecure  a  portion  of  the  purchaae  money  of  a  houae  and  lot,  it  ia 
aampetont  for  the  defendant  to  make  defence,  and  to  defeat  the  bond  in 
part  at  leaat  by  ahowing  that  the  plaintiff  did  not  defiver  poaaeaaion  of  the 
pramiaeaat  the  time  agreed  upon,  but  continued  to  hold  for  aome  time, 
aad  tiMt  they  deteriorated  and  decayed ;  and  the  atetnto  of  limitation  wiH 
ael  cut  out  thia  defence.  It  ia  In  the  nature  of  a  &ilure  of  conaideration 
ratiier  than  a  aet  off,  and  ia  thus  a  legitimate  reply,  which  deniea  the 
cauae  of  aotioB  ao  aa  not  to  be  witiiin  the  atatuto.    Reversed,  dec. 

JUoyd  va.  Barr.  Blair.  Bbll,  J.  In  the  caae  of  a  auit  by  the  third 
andoraer  of  a  promiaaory  note  againat  the  firat  endoraer,  die  latter  ia  et- 
itpptd  firom  aetting  up  a  want  of  notice  or  other  defence,  wluch  he  might 
have  uaed  whea  ^e  holder  of  the  note  aued  all  the  endoraera  jointhf ; 
although  the  iaaue  in  that  auit  waa  entirely  different  from  thia,  and  went 
ao  furUier  than  an  award  of  arbitratora.    Affirmed. 

Moore  va.  Bray  4r  Bareroft.  Cumberland.  Bbll,  J,  Profeaaional 
eooMnunicationa  between  lawyer  and  client  are  privileged  not  mere^ 
when  they  are  of  importince  in  raita  pending  or  which  may  ariae,  but  ia 
an  eaaea  where  the  c(teal  ao  re^for^  them  at  tiie  time,  though  in  &ct  die 
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profoMiooal  man  may  d#6m  Aem  unimportant,  and  at  light  and  unheed- 
ed talk  of  the  client.  This  is  for  the  protection  of  ignorant  nsen,  and  to 
proTent  anj  obstacle  in  their  minds  from  hindering  free  commnnicatioii 
with  their  counsel.  In  fine,  the  rule  is,  all  professional  communications 
are  sacred. 

Fonter  ts.  Harris,  Dauphin.  Coultbe,  J.  Land  sold  by  articles  of 
agreement  under  seal,  the  legal  title  being  held  as  security  for  the  pur* 
chase  money,  ceases  to  be  real  estate  in  the  hands  of  the  seller,  but  may 
be  transmitted  by  the  Tondee  by  contract  or  deed. 

When  a  purchaser  from  an  heir  becomes  bound  to  pay  a  certain  sum 
stated,  as  a  portion  of  the  debts  due  by  the  estate,  and  he  afterwards  as 
administrator,  de  bonis  non,  allowed  interest  to  accumulate  aj^ainst  the 
estate,  on  debts,  the  payment  of  which  he  might  have  accelerated,  he 
win  be  held  liable  for  the  interest  accruing  on  the  sum  so  stated  against 
him.    Affirmed. 

Com'^lh  TS.  The  Delaware  ^  Hudson  Canal  Co.  Gibson,  C.  J.  An 
act  of  the  Legislature  laying  a  tax  on  **  the  capital  stock  paid  in  of  all 
banks,  companies  and  institutions,  incorporated  by,  or  in  pursuance  of  any 
law  of  this  Commonwealth,**  does  not  include  the  Delaware  ic  Hudson 
Ganal  Company,  whose  corporate  franchises  were  enacted  by  the  Legis- 
lature of  New  York,  though  an  act  of  the  Legislature  in  1823  gave  Mau- 
rice Wurtz  an  ezdunre  right  to  impro?e  the  navigation  of  the  Lacka- 
wana,  with  privileges  ordinarily  given  to  a  canal  company,  which  rights 
and  privOeges  were  subsequently  transferred  to  the  company. 

Wurtz  was  not  a  corporation,  nor  could  the  transfer  of  his  license  im- 
press on  it  &e  character  of  a  corporate  franchise.    Affirmed. 

Cometh  ex.  rd.  vs.  The  City  of  Reading.  Gibson,  C.  J.  A  mandamus 
though  a  prerogative  writ  and  demandable  of  right  in  a  proper  case,  is 
grantable  only  at  discretion.  It  is  to  be  invoked  only  in  cases  of  the  last 
necessity,  and  when  there  is  no  other  effectual  remedy.  Here  the  nui- 
sance (obstructing  a  side  walk)  is  a  public  one,  and  the  relators  do  not  ap- 
pear to  have  received  any  special  injury  from  it,  to  entitle  them  to  any 
civil  remedy  v^iiatever.  As  it  is  no  more  injurious  to  them  than  to  the 
public  at  large,  an  indictment  is  ezdnsively  the  remedy  to  abate  it  Re- 
versed. 

Boone  el  dl.  vs.  Kem.  Berks.  Coulter,  J.  The  assignees  in  bank- 
ruptcy of  a  purchaser  of  land  from  a  distributee,  in  which  a  dower  remain- 
ed which  waste  be  distributed,  are  naked  trustees;  and  as  such  compe- 
tent witnesses,  though  suit  was  brought  in  their  names  for  the  use  of  the 
heirs. 

A  special  assumpsit  against  the  person  who  afterwards  bought  the  land 
need  not  be  brought.  The  statute  and  the  facts  imply  an  assumpsit.  Af- 
firmed. 
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MeCrtary  ▼•.  Topper.  Adams.  Coulter,  J.  An  oncertaiii  sbara 
in  the  dirtritwitk»  of  the  penmnal  estate  of  a  decedent,  is  not  subject  to 
ittachmeot  in  aieention,  immediately  after  the  death  of  the  benefactoTt 
and  belbra  the  lottiement  of  the  adnunistration  aeoount  The  creditor 
ninst  wait  ontil  the  actual  amount  going  to  the  distributee  is  ascertained. 


N.  B.— Mr.  Joatiee  Bell  dissented  in  ^is  ease. 

JKlR«r  fa.  Brau^.  FVanUin.  Roexas,  J.  Tlie  refiisal  or  inabttitj  ef  a 
Tender  to  execute  a  deed,  clear  of  all  ineombrancea,  including  his  wifo*e 
dower,  Bsakea  lihn  hable  in  damages.  So,  if  the  contingent  right  of  dower 
was  known  to  the  Tondee,  when  he  artided,  and  he  corenanted  to  psj 
her  lor  signing  the  deed*  This  does  not  make  him  take  the  risk  on  faim- 
wM.  Nor  done  it  excnse  the  Tender  that  iw  offered  to  comply  with  his 
tereMint,  and  amke  title  as  fiur  as  lie  was  able. 

The  qoeatton  as  to  the  amount  of  damages  is  settied  hj  the  6ct  wheth- 
er die  refooal  is  in  good  or  bad  fiuth ;  a  refusal  for  cause;  or  collusion 
with  the  hnsband.  In  the  ftirmer  (the  husband  being  willing  to  peifbrm 
his  pvt)  aoninal  damages  onfy  will  be  recofered.  In  the  kttercompen- 
natory,  for  the  loss  of  the  bargain. 

In  this  case  damages  were  reallj  austoined  bj  pfauntiff  bj  his  removal 
to  take  pooseasion.  Besides  the  property  rose  in  Talue ;  and  he  offered 
to  take  a  deed  with  the  husband's  eorenant  agdnst  dower.  There  was 
aome  evidence  of  ooHusion ;  the  cliarge  of  the  Court  was  proper;  and  the 
damages  allowed  by  the  jury,  (compensatory,)  are  sustained  by  the  mlea 
«f  law.    Affirmed. 

CHiver  Sf  Wxjt  ts.  The  adminittrators  ofMoltz,  Cumberiand.  Bill, 
J.  The  fiicts  in  this  ease  which  has  been  long  litigated  are  as  follows : 
In  1835  the  ward  who  had  shortly  before  atteioed  majority  settled  wi& 
tier  gnardian,  and  on  receifiog  $730  gave  him  a  receipt  in  full.  The  guar* 
dian  died  in  1838,  leaving  the  receipt  among  his  papers.  In  1843  his  ad- 
miolstratorB  settled  a  final  account,  and  made  distribution  among  the  heirs 
of  the  deceased,  without  requiring  refunding  bonds  as  required  by  act  of 
1834.  The  ward  married  in  1842,  but  they  made  no  ckim  until  1844, 
after  the  distribution.  In  1845  a  guardianship  account  was  settied  against 
the  representetives,  and  the  auditors  reported  notwithstanding  the  receipt 
in  fun,  $1972  due  the  ward,  which  was  confirmed  by  the  court.  Held, 
that  Ae  administrators  will  be  liable  to  answer,  as  the  decree  was  unap- 
pealed  from ;  also,  the  stetute  of  limitation  will  not  run ;  as  the  decree 
was  final  and  conclusive.  These  defences  are  no  more  svailable  to  the 
representativeB  than  they  would  be  to  the  guardian  were  he  alive. — 
Kor  were  there  any  laches  on  the  part  of  the  ward  to  estop  her.  If  re- 
funding bonds  were  not  taken  it  was  the  administrator's  own  fiiult. 
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But  th«re  can  be  do  recovery  in  thU  action  (on  the  adminiatFttion  bond.) 
The  administraton  must  be  charged  with  a  dtvcaiaviL  Non-payment  of 
a  debt  is  not  such  a  breach  of  the  condition  of  the  bond,  as  to  enable  cred- 
itors to  sue  npoB  it.    Upon  this  point  alone  is  the  judgment  affirmed. 

Hoisinger^M  Estate.  Lebanon.  Per  Cor.  The  prima  &cia  rights  to 
priority  of  administration  may  be  controlled  by  eridence  of  incompetence, 
or  unfitness  from  circumstances.  When  the  interest  in  the  administration 
churned,  would  be  aptagonist  to  one  already  held,  as  entitling  to  a  settle- 
ment with  himself;  and  when  all  entitled  by  priority  are  in  contest  Ibr 
^e  administration,  it  ought  to  be  committed  to  an  impartial  atranger, 
nther  than  to  them.     Affirmed. 

Clarke  ts.  Vlman  Sf  Stanley.  Bell,  J.  Where  real  estate  was  sold 
and  a  mortgage  and  bonds  taken  to  secure  the  payment  of  the  balance  ef 
the  purchase  money,  and  afterwards  a  second  mortgage  was  gben  by  the 
purchaser  on  the  same  property.  The  monejr  secured  by  the  first  mort- 
gage not  being  paid  as  stipulated,  a  suit  was  brought  and  judgment  ob- 
tained upon  one  of  the  bonds  after  the  entry  of  the  second  moHgage ;  a 
fieri  hoBM  issued  and  the  real  estate  sold ;  Held  that  the  lien  of  the  se- 
cond mortgage  was  discharged,  notwithstanding  the  letter  of  the  act  of 
Asaembly  of  1630.     Affirmed. 

8kay  TS.  Sessamen.  Lebanon.  O1B805,  C.  J.  Ufinder  the  bankrupt 
law,  *' property  and  rights  of  property"  alone  are  transferred  to  the  as- 
signee. But  a  legacy  to  the  wife  is  neither  within  the  meaning  of  our 
act,  though  it  would  be  otherwise  in  England.   Affirmed. 

Krause  ^r  Boas  vs.  Donahue,  Dauphin.  Rogees,  J.  Attorneys  are 
not  liaUe  for  money  collected  by  them,  or  their  agents  in  whose  hands 
the  claim  was  placed,  until  demand  is  made,  unless  in  case  of  fraud,  mal- 
practice, negligence,  or  endeavors  to  baffle  the  client.     Reversed. 

Pitches  Appeal.  Dauphin.  Bell,  J.  A  Sheriff  who  makes  a  sale 
and  receives  more  than  his  execution  calls  for,  cannot  retain  the  surplus 
and  apply  it  to  a  private  debt  due  him  by  the  execution  debtor.  Especi- 
ally is  this  the  case  where  the  money  was  paid  into  court  In  such  case 
the  debtor,  or  his  transferee  must  take  it  out  in  preference  to  the  Sheriff. 
Keversed. 

WatUnan  vs.  Allison.  Danphin.  Coultee,  J.  In  replevin,  whera 
the  defendant  avowed  for  rent  in  arrear,  the  terms  of  the  lease,  as  to  the 
sum  due,  and  how  and  when  payable,  must  be  proved  as  laid  in  the  de- 
claration ;  and  all  must  accord.    Reversed,  dec. 

Bogus'  Appeal.  Lebanon.  Coultee,  J.  Where  by  the  terms  of  a 
will  the  executors  were  granted  power  to  appoint  appraisera  to  ascertain 
the  value  of  the  land  after  the  death  of  the  widow,  and  ^jl  the  time  and 
manner  of  pnymoBt  by  the  devisee,  which  was  done,  the  Orphans*  Court 
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hat  not  power  to  grant  a  rale  upon  the  doTitee,  to  show  cauie  why  the 
appraisement  should  not  be  set  asido.  The  testator  fixed  the  fomm;  and 
Ae  Orphans*  Court  win  interfere  only  in  case  of  collusion,  fraud,  or  gross 
mistake  in  the  exercise  of  the  power  by  the  executors,  to  set  the  ap- 
praisement aside.     Affirmed. 

Taylor  ts.  OiU»  Dauphin.  Bell,  J.  There  is  no  error  in  admitting 
a  witness  to  testify  before  his  interest  becomes  apparent. 

When  the  interest  becomes  apparent  after  the  testimony  is  given,  in- 
structions to  the  jury  to  discard  should  be  asked. 

In  regard  to  interest,  the  bte  cases  ha?e  had  in  view  to  get  back  to  the 
common  law  rule,  which  is  that  all  who  have  no  interest  in  the  subject 
matter  of  the  suit  when  called  to  testify,  are  competent,  except  they  be 
parties  to  the  action,  or  substantially  occupy  that  position. 

When  a  blU  single  is  assigned  for  Talne,  the  person  who  assigned  it, 
cannot  afterwards  be  permitted  to  defeat  it  on  the  ground  of  a  fraud  by 
the  first  assignee  to  him.    Reversed,  dec. 

S<^uylkm  Navigatum  Cb.  vs.  Commiaioners  of  Berks  county.  Berks. 
Roe  BIS,  J.  A  house  occupied  by  the  office  and  fiimily  of  the  toll  col- 
lector of  a  canal  company,  is  not  taxable  for  State  and  county  purposes, 
^ough  distant  from  the  banks  of  the  canal,  is  three  stories  high  with  some 
ground  appurtenant,  and  is  valued  at  what  some  might  be  considered  an 
extravagant  sum.  The  managers  are  the  judges  of  what  is  proper  ip 
these  respects  for  the  accommodation  of  the  public  and  the  company. — 
The  corporate  franchises  of  the  company  and  stockliolders  are  taxed  in 
other  forms  than  by  assessment    Reversed. 

C>fnw>iiweaUh  vs.  H^teMnson,  Pauphin.  Rooees,  J.  Debts  due  the 
Commonwealth  are  not  discharged  by  a  certificate  of  bankruptcy  under 
llie  act  of  1842.  There  is  nothing  in  the  act  requiring  the  Commonwealth 
to  prove  her  debt  before  the  commissioner.  The  Commonwealth  Is  not 
named  in  the  act,  and  unless  she  is,  cannot  be  compelled  to  go  before  such 
a  special  tribunal.    Reversed. 

N.  B. — Coulter,  J.,  dissented.  He  held  that  the  State  has  yielded  her 
soveroignty  so  far  as  the  passage  of  a  bankrupt  law  is  concerned,  and  Is 
bound  by  its  terms  the  same  as  individuals. 

Zitm  and  Snydef  8  Appeal,  Dauphin.  Coultbe,  J.  Where  an  ad- 
ministrator received  rents,  issues  and  profits  of  real  estate,  and  introduced 
Aem  into  his  account  as  administrator,  so  that  a  balance  was  decreed 
against  him,  and  he  afUrwards  became  insolvent,  and  his  sureties  peti- 
tioned for  a  review  of  the  account  within  tre  yeara  after  final  decree,  it 
is  the  duty  of  the  Orphans'  Court  to  allow  a  review  under  the  act  of 
1840.  In  such  case  sureties  are  not  held  by  the  condition  of  their  bond, 
and  as  the  money  is  not  actually  paid  as  racjuired  by  the  act,  they  are 
entitled  to  reHet    Reversed. 
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Orave  tb.  DetwiUr,  Laoeastar.  Borrsidb,  J.  The  tenant  of  a  mill 
«pon  tharet  if  a  competent  witness  for  the  defendant,  in  a  suit  tor  raising 
the  danit  and  flooding  back  the  water. 

A  praetieal  and  professional  roill-wright  who  has  levelled  the  water, 
and  who  woald  have  stated  that  in  his  opinion  if  the  dam  was  a  foot  low- 
er it  would  be  impossible  for  the  mill  to  grind,  as  it  has  been  proved  to 
have  done  for  60  years,  is  an  expert  so  as  to  entitle  his  opinion  to  go  to  the 
jury.    Reversed,  ice. 

Johnston  TB.  Curran.  Juniata.  Coulter,  J.  The  intent  of  a  testator 
as  manifest  from  the  entire  will,  will  control  the  meaning  of  technical 
words.  In  this  case  the  words  were  **  in  case  any  of  my  daughters  die 
'  widiont  heirs  of  their  bodies,  it  is  my  will  that  their  part  as  above  be- 
queathed be  equally  divided  between  the  survivors  of  them  and  my  grand 

children,*'  dec. 

Held,  that  by  the  words  used,  the  testator  could  not  have  intended  a 
frilure  of  issue  at  an  indefinite  period  of  time,  but  only  at  their  death. — 
Affirmed. 

Emaus''  Orphan  House  Append.    Dauphin.    Roeaas,  J.    In  case  of 

a  series  of  accounts  filed  and  confirmed  by  the  Common  Pleas,  the  Su- 
preme Court  is  limited  in  its  enquiries  to  the  last  account,  which  was 
appealed  from,  and  to  which  exceptions  were  filed.  The  other  accounts 
are  open  to  examination  only  on  appeal  in  each,  which  must  be  taken 
within  the  time  allowed  by  law. 

A  trustee  is  liable  only  for  the  actual  property  of  the  estate,  and  cannot 
1>e  charged  with  more,  except  on  proof  of  supine  negligence,  or  wilful  de- 
^ult.  The  mere  fact  that  the  estate  does  not  yield  annuslly  as  much  as 
the  neighbors  conversant  with  its  management  think  it  might  be  made  to 
yield,  is  not  sufficient  to  surcharge  the  trustee.  In  this  case  no  particu- 
lar bad  management  is  proved.    Affirmed. 

Presbyterian  Church  of  Harrishurg  vs.  Allison.  CouLTsa,  J.  In  case 
of  materials  furnished  on  the  credit  and  responsibility  of  the  contractor, 
the  church  is  not  liable  to  a  lien.  But  the  fact  that  they  were  charged 
to  the  contractor  alone,  is  not  exclusive  evidence,  but  may  be  explained 
and  left  to  the  jury. 

The  book  in  which  the  charges  are  made  may  be  given  in  evidence, 
though  it  contradicts  the  claim  as  filed ;  and  the  whole  matter  may  be 
explained. 

Brick  furnished  and  delivered  for  the  construction  of  the  building  and 
on  its  credit,  although  used  for  any  purpose  in  aid  of  the  edifice,  such  as 
building  walls  to  protect  the  cellar  windows  and  laying  a  pavement  within 
the  enclosure  are  proper  materials  for  a  lien  :  and  if  never  used  for  any 
purpose,  are  nevertheless  If  so  furnished,  'protected  by  the  lien  law. 

A  church  is  a  huUding  within  the  meaning  of  the  act  of  1836,  and  is 
subject  as  such  to  mechanic's  lien.     Affirmed. 
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SUNBURY,  JULY,  1849. 
[R«port»d  fbr  ^  Atriciin  Law  JoofBil,  bj  Albxavdbr  Jobbav,  Baq.] 

P'MMr  fi.  JfoM/Utnt.  Error  to  C.  P.  of  Nrnthiivibarlaiid  wasttj. — 
Bblii»  J.  A  jodgmettt  bj  eooteDt.  nTing  the  ri|^ti  of  dofeadantv  will 
fMlb  bim  to  mintain  t  writ  if  Error. 

BioepCiiiii  to  a  dafoctivo  recofiiiBuiea  on  appaal  from  report  of  acbitra. 
tora  moat  be  made  in  a  raaaonable  tune,  and  before  other  atopa  to  prepare 
Ibe  en«ie  inr  trtel*  or  die  defeet  will  be  eoniiderad  aa  waited.  ^  ia  too 
r  Ibe  trial  end  jodgmeot  to  ntore  to  qnaah  an  appaaL 
\  fa.  Bmek.  Enmr  to  Lycoming  cona^.  Bxlx.,  J.  Trdatoe^ 
I  of  Ibe  kw,  are  Ibrbidden  bj  law  from  porchaainf  at  their  owt 
itfaa,  diracfljr  or  indirectly,  thoo^  it  doea  not  iptofddo  afoid  tndi  a  pnr- 
diaae.  It  ia  Toidable,  at  the  election  of  the  ceatni  qne  troat,  diea|^  ito 
itttiiealbtt  by  beiieor  deflaeee  win  not  protect  it  againat  the  cndlton  of', 
a  decedent. 

Bjftn  fa.  JiMlr.  Erter  to  C.  P.  af  Umon  county.  BoniiainB  X.  When- 
efar  pwiperty  ia  aold  by  the  Sheriff  on  a  judgment  entered  on  the  aam^ 
d^  with  a  martgpgei  end  there  were  Jodgment  liena  prior  to  the  mort- 
gage,  idbm  property  ia  not  a<^  anhject  to  the  mortpge. 

IfMMfa*  Hwmmd.  Error  to  C.  P.  of  Union  ooun^.  CouLvn,  J.. 
It  haa  been  foOy  aetded  by  thia  comt,  tiiat  dnly  proaernting  a  aaiti  when 
•dt  hMbeen  bm^t  within  the  7  yeara,  only  eitonded  the  lien  of  die 
debt  tol9 ywra;  and  duit  obtoinin^jodgmentagainat adminiatratora cre- 
atodnoheadMaetfremthatofthelienof  the  debt  That  lien  being 
gone,  in  ^iacaae  before  tiielofy  and  aale«  no  title  waa  tnnatered  npoa 
diQie  who  pvrchaaed. 

Otyt.  J^UoO,  ifc.  fa.  ChdifkwUk    Error  to  C.  P.  of  Lycoming  co. 

W.  waa  a  debtor  of  plaintiff's.  He  pnrebaaed  gooda  from  them  and 
gafO  a  promiamry  noto  aigned  Wetael  dc  Gadyknnat.  Svit  waa  brooghi 
in  Lycoming  conn^,  on  this  note,  and  an  award  made  in  lafor  of  plain- 
tifla  from  which  Q.  appealed,  and  a  fordict  rendered  in  hta  frtfor  on  the 
ground  tiMt  at  die  time  W.  aigned  ^e  noto,  W.  dc  G.  were  net  partnera. 

On  Ihe  trial  of  the  caae  in  Union  county,  W.  waa  ollered  aa  a  witneaa* 
by  plaiatifis  wittient  being  releaaed,  to  profe  a  promiae  by  G.  to  pay  thie 
debt  in  conaideration  of  forbearance  and  an  aaaignment  of  proper^  to  m 
lnrge«mount  by  W.  to  G. 

Held,  that  W.  waa  a  competent  witoeaa,  and  Aat  the  record  of  the 
aoit  in.  Lycoming  county,  waa  not  a  bar,  aa  it  waa  brought  on  the  notot 
and  not  on  the  promiae  of  G.    RoexES  J. 

Tajfior  fa.  Blake.  Error  to  C.  P.  of  Lycoming  oooniy.  Buanains, 
J.  The  courses  on  the  ground  are  to  be  reapected  wiAout  regud  to  the 
fariation  or  diatance  marked  on  the  draft. 
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It  is  error  ID  the  Court  to  refiue  a  witnees,  who  ran  a  dispatoH  Into. 
to  be  asked  *'  whether  a  survey  made  in  the  maoDer  he  made  thesr  t^ur- 
Teys,  was  such  a  resurvey  of  the  two  surveys  in  question,  as  would  ia 
his  opinion  as  a  surveyor  and  artist,  determine  the  question,  as  to  tlm  ex- 
istence of  these  surveys  on  the  ^ound/' 

Rohb,  ctdmirnstrator  of  Shoemaker's  7B.  Mann.  RoGEas,J.  Wlim  a 
contract  is  made  for  the  sale  of  land,  eauity  considers  the  vendee  >m  the 
purchaser  of  the  whole  estate  sold,  and  as  a  trustee  for  the  vendor  for 
the  purchase  money.  So  much  is  he  actually  considered  as  seized  uf  the 
estate,  that  he  must  bear  any  loss  which  may  happen  to  the  estate,  be- 
tween the  time  of  purchase  and  conveyance.  The  same  principle  in  np- 
plicable  to  a  sale  made  by  an  administrator  by  order  of  the  Orphans* 
Court 

Time  is  not  of  the  essence  of  a  contract ; — if,  therefore,  an  Orphans* 
Court  sale  is  not  confirmed  at  the  time  stated  in  the  conditions,  owing  to 
exceptions  taken  to  it,  and  filed,  the  purchaser  is  not  at  liberty  to  rescind. 
Yoxtheitner  vs.  Kryscr,  Error  to  C.  P.  of  Northuiiibeiiaud  count} .  A 
creditor  of  a  bankrupt  after  his  discharge  under  the  bapLrupt  luw«  inquired 
of  him  "will  you  pay  tliis  [my]  debt?"  The  bankrupt  replied,  **  1  am 
going  to  do  it  as  soon  as  I  get  able,  nod  lam  going  to  pay  all  my  honest 
debts,  rxcrpt  some  in  the  city  :"  Held  that  this,  though  the  expressions 
of  an  inteniioD,  did  not  constitute  an  engagement,  which  is  necessary  to 
eive  legnl  offect,  to  a  moral  obligation.     Per  Cur.  opinion. 

HeitzmanvB.  Diril.  E^rrorto  C.  P.  of  Union  county.  Bubnside,  J. 
A  bailer  is  not  a  competent  witness  for  the  bailee,  in  an  action  brought  by 
the  latter  against  a  third  person,  for  levying  on  the  property  bailed,  where 
the  object  of  the  bailment  is  to  postpone  a  claim  of  a  landbrd. 

Love  r  ^*  Banen  vs.  Mann  and  others.  Error  to  Lycoming  county.  Ko- 
OBRS,  J.  Suffering  property  to  remain  in  hands  of  a  derendant  aAer  a 
judicial  sale,  is  not  a  badge  of  fraud.  Actual  fraud  may  be  perpetrated 
under  cover  of  a  judicial  sale. 

Caldwell  vs.  Brindle.  Error  to  Lycoming  county.  Per  Cur.  A  re- 
eognizance  entered  into  before  a  Justice  of  the  Peace  for  stay  of  execu- 
tion, in  which  no  sum  is  mentioned,  or  condition  set  out,  is  void. 

Certiorari  to  Quarter  Sessions  of  Union  county.  Rogers,  J.  A  report 
of  viewerB  d; 'iding  a  township,  should  contain  an  explicit  opinion  of  tha 
ConimipFioners  as  to  its  expediency  and  propriety,  without  which  the  re- 
port will  be  set  aside. 

Zems  terre  tenant  vs.  Watson  for  Slitzer,  Error  to  C.  P.  of  Union 
county.  Belt.,  J.  W.  obtained  judgment  by  confession  against  Roush 
and  Stitzer,  on  14tb  January,  1843,  conditioned  to  save  and  keep  harmless 
the  said  W.  against  incumbrances.  S.  was  R's.  security.  The  condi- 
tion having  been  broken,  W.  sued  out  a  sci.  fa.,  alleging  breaches,  without 
notice  to  the  terre  tenant  who  purchased  a  tract  of  land  from  Roush  by 
article  of  agreement  of  9th  September,  1842,  and  by  deed  of  conveyance 
of  20th  January,  1843.  On  2nd  Februair,  1844,  R.  dc  Stitzer  confessed 
judgment  on  the  sci.  fa.  for  $1226  90.  This  was  paid  out  of  proceeds  of 
sale  of  Stitzer*s  property  and  satisfaction  entered  by  the  plaintiff.  The 
judgment  wasaftorwnrds  marked  by  plaintiff's  attorney  for  use  of  Stitzer, 
wlio  sued  out  tlio  present  sci.  fa.,  which  was  served  on  Zems  alone. 

Held,  that  the  judgment  confessed  by  R.  &  S.,  witliout  the  participa- 
tion of  Z.  the  terre  tenant,  was  no  lien  op  incumbrance  on  the  land  in  his 
hands,  the  snuie  liaviu;  been  aliened  before  the  sci.  fa.  issued. 

Cameron  \e,  Paul.  Error  to  C.  P.  of  Union  county.  Bell;  J. — 
Since  the  ac*    Sl8i*2  and  1845,  the  plaintiff  is  entitled  to  his  costs  wliich 
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•eenMd  risM  Iht  WmI  from  the  awmrd  of  aibitnton,  oolwidittMidiag 
he  raeoferod  bj  Teraiet  a  !•••  111111  tiiAo  was  awarded  him  bj  the  arbi- 
^latoffa.  Bat  he  is  not  entitled  te  reoorer  the  coeta  which  aocroed  ia  Sn- 
preae  Coait  on  a  writ  of  Error  raed  oot  hj  him. 

IhiUUr  W9.  Brpwa.  Error  to  LTooming  eonatj.  Bxll,  J.  The  doe- 
trfaM  in  M*Ginnif  to.  Noble,  7  W.  dc  S.  454,  reco|nised  and  aiBrmed,  and 
a  fendee  who  foiren  the  land  to  be  oold  by  SheniT,  nnder  incnrobraneei 
•entered  againet  the  Tender  before  the  conrejanoe,  and  becomoi  the  pur* 
-ehuer,  can  onljr  deduct  from  the  bond  firen  for  the  pnrehaae  money  the 
■nm  paid  at  Sheriff's  sale,  alchong h  the  parchase  money  was  not  doe  at 
the  thne  of  the  Sheriff's  sale. 

HA^wkoiUfoftiuJppemlpfDr.  Cumming$Jhm^  d^eru of  Orpkant^ 
Cmri  rf  VmomamtUjf.  Eoeus,  J.  Testamentary  goaidiaBshlp  is  not  de* 
tsrmlaed  by  die  marriage  of  a  male  ward— Ae  guardianship  ei  females  is. 

By  the  act  of  11th  April,  1848,  a  married  woman  most  hereafter  be 
eonndered  as  fome  sole  in  regard  lo  any  estate  of  whatoTor  name  or  kind 
owned  bj  her  before  marriage,  or  which  shall  accme  to  her  dnring  core* 
tme,  by  will,  descent,  deed  of  (Donreyance,  or  otherwise.  A  testamentary 
gaurdiaa  of  a  fsmale  cannot  be  compelled  to  relinquish  his  tmst,  until  she 
aoqoire,  l^time,  a  legal  capachr  to  act  for  herself. 

OmrkaH  rs.  JardoM^  el  4U.  Error  to  C.  P.  of  Colombia  conn^.  Bkll, 
J.  Snbrogitlon  is  admissible  whererer  a  joint  creditor  of  two  rands  be- 
longing te  dillerent  debtors,  appropriates  one  of  them  in  payment  ef  his 
4ebC  in  disappointment  of  another  creditor  of  that  food,  provided  the  on* 
toodied  fand  is  that  from  which,  in  foimess  and  honesty,  payment  of  the 
Joint  debt  e«g^  irst  10  haTo  been  drawn. 

Brmdyfar  Smyder  fa.  Baldy  and  oikm.  Error  te  Northomberiaad 
•cooaty.  CooLTia,  J.  Thomas  Grant  in  his  will  made  in  1816,  directed 
his  exerators  after  Ae  death  of  his  widow,  to  whom  he  derised  the  bmo- 
siea  form  daring  life,  lo  sell  it  and  diride  the  prooeeds  eqoaHy  among  his 
children. 

Held,  that  the  share  of  George,  one  of  the  children,  was  liable  to  at- 
tMhoMOt  in  the  hands  of  Baldy,  the  parchaser,  under  a  sale  nude  by  the 
administrator,  dec.,  with  the  fHll  annexed,  he  haring  filed  an  accoont  pri- 
mer to  die  sale,  shewing  a  balance  in  foror  of  the  estate. 

OertiofmnM  lo  NcfrikuMhedand  and  OolwmHa  eotmtiei.  BuaRsiDX,  J.^-* 
Where  a  creek  is  the  line  between  two  adjpining  counties,  a  pabHc  road 
laid  out  by  Ae  concurrent  acts  of  both  counties,  commencing  at  a  point 
40  rods  off  Uie  Roe,  and  crossing  the  line  twice  at  angles,  part  of  Ae  foad 
being  in  one  coon^,  and  part  in  the  other,  in  some  places  35  perches  from 
^e  une,  cannot  be  supported  under  the  26th  sec.  of  the  general  road  law 
passed  in  1836. 

OMTsesrs  of  Beaver  rs.  Overseen  of  Hartley,  CertioTari  to  Quarter Bes- 
rions  of  Union  county.  Buan side,  J.  It  is  not  necessary  that  the  lease 
mentioned  in  the  act  of  Assembly  should  be  in  writaug.  Going  into  pos- 
session and  paying  rent  for  the  premises,  that  are  of  the  yearly  falae  ef 
"tlO,  and  dwelling  upon  the  same  for  one  whole  year,  gi? es  a  settlement. 
The  rent  need  not  be  paid  in  money,  but  maT  be  paid  in  labor  or  other- 
wise. Such  houses  is  are  usually  erected  about  furnaces  for  the  hbor- 
ers,  are  tenements  within  the  meaning  of  the  act. 


tF.  RoBiaT  Walsh,  in  a  recent  letter  from  Psrit,  taye :— The  Paris  Oonit 
of  Appesls  has  decided  thai  the  condition  moi  i&  waiif,  atteched  to  a  legaer,  is 
•eontmy  to  the  freedom  of  marriage,  and  must,  therefore,  be  held  as  ir  not 
written* 
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Umltb  0tatt0  IDiBtrut  Court-^'-ln  AldntraUB. 


THE  MALAGA. 

Charki  J.  Latetf,  Joiiah  Lovett,  Jr.,  ElUotf 
Woodbury  and  Seward  Lee,  oumen. 

vs.  ^Marine  tort 

John  E.  Bitpkamf  Lieut.  Commanding  the 
U.  S..  brig  Boxer. 

1.  The  ordinary  practice  of  the  Admiralty  Court  ii  to  entertaiii  the  qaettion 
of  damaget  as  well  ai  cofti  at  the  ■ame  time  with  the  principal  qnettioB  of  the 
legality  of  the  arrest;  revenne  laws  form  an  exception,  howerer. 

2.  A  certificate  of  probable  caose  cannot  be  granted  where  there  has  beea 
neither  claim  nor  trial,  nor  decree,  nor  any  thing  to  which  an  appeal  could  lie, 
because  there  is  nothing  to  inform  the  conscience  of  the  Judge  as  to  the  pro- 
priety of  giving  or  withholding  the  certificate. 

3.  Probable  cause  defined  and  explained.  If  there  is  reasonable  groond  for 
a  seizure,  and  this  is  a  question  of  fact,  it  is  a  defence  to  a  libel  for  damages. 

4.  An  act  of  restitution  and  acceptance,  as  was  the  case  here,  is  a  mntoal 
release,  and  bars  the  libellanls'  claim  had  it  been  never  so  meriumooi. 

Per  Kane,  J.    By  the  act  of  Congress  3d  March,  1819, 
Vol.  IX. — No.  5. 
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(8  Stetates  at  Large,  582,)  the  President  of  the  United 
States  is  authorised,  whenever  he  shall  deem  it  expedi- 
ent, to  canse  any  of  the  armed  vessels  of  the  U.  States 
to  cruise  on  the  Coast  of  Africa  and  elsewhere,  with  or- 
ders to  seize,  take,  and  bring  into  port  all  American  ships 
which  have  taken  on  board,  or  which  maybe  intended  for 
the  pnrpoae  of  taking  on  board,  slaves,  in  violation  of  the 
Acts  of  Congress  prohibiting  the  slave  trade ;  and  by  the 
same  Act,  it  is  made  the  daty  of  the  commanders  of  pub- 
lic ships  so  employed,  whenever  they  shall  have  <<  made 
any  capture"  of  an  American  vessel  contravening  those 
acts,  to  bring  her  for  adjudication  into  the  State  to  which 
the  <*  vessel  so  captored*'  belongs. 

Among  the  Acts  thns  referred  to  are  that  of  22d  March 
1194,  (1  St  L.,  847,)  which  denounces  the  penalty  of  for- 
feiture against  every  ship  or  vessel  sailing  from  any  port 
of  the  United  States  for  the  purpose  of  carrying  on  any 
trade  or  traffic  in  slaves,  or  of  procuring  slaves  to  be 
transported  to  any  foreign  country, — that  of  10th  Hay, 
1800,  (9  St  L.,  70,)  which  subjects  to  forfeiture  the  in- 
terest of  every  citisen  or  resident  of  the  United  States  in 
any  vessel  employed  or  made  use  of  <<  in  the  transporta- 
tion of  slaves  from  one  foreign  country  to  another" — that 
of  21st  April,  1818,  (8  St  L.,  450,)  the  second  section  of 
which  is  almost  identical  with  the  provision  I  have  re- 
ferred to  in  the  Act  of  1704,— and  that  of  15th  May,  1840, 
(8  St.  L.,  000,)  which  denounces  as  piracy  the  crime  of 
seising  a  free  negro  in  any  foreign  country,  or  decoying, 
bringing,  carrying,  or  receiving  him  on  board  a  ship,  with 
intent  to  make  him  a  slave,  or  to  confine  or  detain  him  on 
board  with  such  intent,  or  to  offer  or  attempt  to  sell  him 
as  such,  or  to  land  him  with  intent  to  make  such  a  sale, 
or  after  such  a  sale  has  been  made. 

These  acts  were  followed  by  the  Treaty  of  Washing- 
ton, (August,  1842—8  St  L.,  576,)  by  which  it  was  stipu- 
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lated  between  the  United  States  and  Great  Britain,  <*  that 
each  nation  should  prepare,  eqaip,  and  maintain  in  ser- 
vice on  the  Coast  of  AfVica,  a  suitable  and  adequate  squad- 
ron or  naval  force,  to  carry  in  all  not  less  than  eighty 
guns,  to  enforce  separately  and  respectively  the  lawSf 
rights  and  obligations  of  each  of  the  two  countries  for 
the  suppression  of  the  slave  trade.'* 

In  accordance  with  the  first  cited  of  these  acts  of  Con- 
gress, and  in  compliance  with  the  treaty  stipulation,  the 
President  of  the  United  States,  on  the  SOth  December, 
1844,  ordered  Commodore  Skinner  to  proceed  with  a 
squadron  to  the  Coast  of  Africa  to  cruise  there  for  the 
suppression  of  this  traffic.  In  the  instructions  of  the  Se- 
cretary of  the  Navy  to  this  officer,  he  was  told — "  the 
cunning  of  the  slave  trader  is  constantly  framing  new  dis- 
guises to  elude  detection  and  escape  the  consequences  of 
his  crimes.  To  some  of  these  devices  it  may  be  useful  to 
call  your  attention.  It  is  not  to  be  supposed  that  vessels 
destined  for  the  slave  trade  will  exhibit  any  of  the  usual 
arrangements  for  that  traffic.  They  take  especial  care  to 
put  on  the  appearance  of  honest  traders,  and  to  be  always 
prepared  as  if  in  pursuit  of  lawful  commerce.  It  is  their 
practice  to  run  into  some  river  or  inlet,  where  they  have 
reason  to  believe  that  slaves  may  be  obtained,  make  their 
bargain  with  the  slave  factor,  deposit  their  hand-cuflb  and 
other  things  calculated  to  betray  them,  and  then  sail  on  an 
ostensible  trading  voyage  to  some  neighboring  port.  At 
tlie  appointed  time  they  return,  and  as  the  slaves  are  then 
ready  to  be  shipped,  they  are  taken  on  board  without  de- 
lay, and  the  vessel  proceeds  on  her  voyage.  Thus  the 
slavers  do  not  carry  within  themselves  any  positive  proof 
of  their  guilt,  except  before  they  reach  the  coast,  and  af- 
ter they  leave  it  with  slaves  on  board.  Nevertheless, 
there  is  a  variety  of  signs  and  indications  by  which  their 
true  character  may  at  all  times  be  conjectured." 
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The  Secretary  then  points  out  some  of  the  marks  by 
which  a  slaver  may  be  recognized,  and  some  of  the  arti- 
fices by  which  he  generally  seeks  to  mask  his  character.  He 
adds :  **  These  are  a  few  only  of  the  devices  to  which  the 
slave  trader  resorts.  In  calling  your  attention  to  them,  I 
have  only  in  view  to  impress  you  with  a  deep  sense  of  the 
artfhl  character  of  the  adversaries  with  whom  yoa  will 
have  to  deal,  and  of  their  reckless  disregard  of  all  troth 
and  honor,  as  well  as  of  all  law  and  humanity.  Nothing 
but  the  utmost  vigilance  and  caution  will  enable  you  to 
detect  them.  I  have  no  doubt  that  your  own  observation 
and  sagacity  wiU  soon  discover  other  contrivances  for  de- 
ceiving and  escaping  you,  and  I  have  as  little  doubt  that 
jou  will  apply,  promptly  and  efiectuaUy,  the  requisite 
means  of  defeating  all  such  attempts." 

Lieut  Bispham  commanded  the  brig  Boxer,  one  of  the 
squadron  under  Commodore  Skinner,  and  was  directed  to 
cruise  in  the  vicinity  of  Kabenda,  **  where,"  said  his  or- 
ders, <<  our  flag,  it  is  believed,  is  frequently  employed  to 
cover  the  designs  of  slavers."  Immediately  on  his  arri- 
val pff  that  port,  and  before  anchoring,  Lieut.  Bispham 
was  informed  by  the  comnrander  of  a  British  frigate,  that 
an  American  brig  was  lying  in  Kabenda  Bay,  under  sus- 
piciotis  circumstances ;  and  on  the  following  day,  the  13th 
April,  1846,  he  directed  her  lo  be  boarded  in  consequence. 
On  producing  her  papers  at  the  call  of  the  boarding  offi- 
cer, she  proved  to  be  the  American  brig  Malaga,  of  Bev- 
erly, Massachusetts,  with  a  cargo  of  farina,  rice,  rum, 
gunpowder,  &c.,  from  Rio  de  Janeiro,  bound  to  Kabenda 
and  St  Thomas,  and  back  to  Rio.  Her  consignee  at  Ka- 
benda was  a  noted  slave  factor,  named  Da  Cuntra ;  the 
port  was  one  devoted  exclusively  to  the  slave  trade  and 
its  tributaries ;  and  the  cargo  was  entirely  suited  to  the 
exigencies  of  that  traffic.  A  part  of  her  cargo,  and  a  num- 
ber of  passengers,  (foreigners,)  had  been  already  landed. 
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Lient  Bispham,  having  seized  heri  called  for  her  char- 
ter party ;  and  this^  being  then  presented  for  the  first  time* 
showed  that  she  was  under  charter  to  Manuel  Pinto  de 
Fouseca,  whose  name,  as  the  great  employer  of  American 
vessels  in  the  Brazilian  slave  trade,  is  familiar  to  our  po- 
litical and  judicial  records.  The  charter  party  itself  was 
similar  in  all  respects  to  that  which  is  ordinarily  used  to 
cover  these  frauds  upon  our  flag ;  it  left  the  port  or  ports 
of  destination  to  be  indicated  by  the  charterer's  agents; 
it  stipulated  for  the  conveyance  of  passengers,  not  ne- 
groes ;  and  the  rate  of  charter,  (1800  milreas,  about  1400 
dollars  a  month,  paid  for  the  first  month  in  advance,  the 
vessel  being  of  less  than  184  tons,)  implied  that  the  voy- 
age was  one  of  peculiar  hazards.  The  vessel,  moreover, 
when  leaving  the  United  States  for  Rio,  had  laid  in  a  stock 
of  provisions  for  a  year;  her  crew  had  been  shipped  for 
18  months,  the  voyages  beyond  Rio  to  be  such  as  the 
captain  might  direct ;  among  which  the  deposition  of  one 
of  the  crew  shows  that  a  voyage  to  the  Coast  of  Africa, 
though  not  named,  was  understood  to  be  included. 

In  addition  to  all  this,  the  answer,  which  is  not  contra* 
dieted  under  oath,  (as  it  should  have  been,  unless  the  facts 
set  forth  in  it  are  to  be  regarded  as  admitted,)  avers,  that 
in  conversations  of  the  captain  with  the  captors,  '*  it  was 
not  alleged  by  him,  that  it  was  his  intention  to  barter  her 
coast  goods  on  shore,  or  to  carry  back  a  return  cargo  to 
Rio  de  Janeiro ;  but  he  admitted  that  the  cargo  on  board 
was  to  be  exchanged  for  slaves,  and  used  in  that  traffic" 
And  this  is  confirmed  by  the  testimony  of  Purser  Hart«> 
well :  **  I  remarked  to  captain  Lovett,  you  must  know  the 
character  of  the  cargo  was  such  as  is  generally  used  on 
the  coast  in  the  slave  trade ;  and  his  reply  in  substance 
was,  he  was  not  bound  to  know  any  thing  about  it,  and  if 
that  was  the  only  business  carried  on  at  Kabenda,  it  was 
not  necessary  for  him  to  be  acquainted  with  it,  nor  for 
what  purposes  his  cargo  was  to  be  applied." 


Digitized  by 


Google 


lOe  UNITED  STATES  DISTRICT   COURT 

The  Malaga,  having  arrived  in  the  United  States  in 
charge  of  a  priae  crew«  was  libelled  by  the  District  Attor- 
ney of  the  United  States  for  the  District  of  Massachusetts, 
an  the  UNh  Jane»  1846.  The  libel  was  of  two  counts,  the 
first  charging  that,  being  the  property  of  American  citi- 
Bens,  die  wHs  employed  in  transporting  slaves  from  one 
Ibreign  coontry  to  another ;  the  second — that  she  was  fitr 
fted  out,  itCf  and  caused  to  sail  from  the  United  States  for 
|he  purpose  of  procuring  negroes  to  be  transported  from 
Africa  to  come  port  or  place,  for  the  purpose  of  there  be- 
ing told  as  slaves  i  the  first  count  being  founded  appa- 
tratly  on  thb  act  of  Congress  of  1800,  and  the  second,  on 
4hoie  of  17M  and  1818.  The  process  was  returned  on  the 
8d  July,  an  appearance  was  noted  upon  the  docket  by  a 
fioctor  pf  the  Court,  a  stipulation  was  entered  into  for 
tMU  preliminary  to  a  claim  by  the  owners,  and  deposit 
lions  were  taken  before  a  Commissioner,  the  proctor  for 
ihe  owaers  or  claimants  attending  him*  Subsequently, 
•n  motion  of  the  District  Attorney,  it  was  ordered  by  the 
Court,  that  <<  said  libel  be  discontinued,  and  said  brig  Mal- 
aga be  delivered  to  Charles  J.  Lovett,  captain  thereof  :** 
•ad  a  warrant  of  delivery,  having  issued,  was  returned  by 
the  Marshal  on  the  17th  Jfuly,  that  he  had  <'  caused  the 
vessel  to  be  delivered  to  C.  J.  Lovett,  and  had  taken  his 
Teeeipt  therefor  ;*V  which  is  verified  by  the  receipt  itself; 
<<  July  17th,  1846,  received  from  U.  S.  Marshal,  in  and  for 
the  District  of  Mass.,  the  within  named  brig  Malaga  and 
appurtenances,  in  the  same  state  as  when  seised  and  de- 
tained by  him.  Charles  J.  Lovett,  master  brig  Malaga.'' 
ffo  formal  claim  was  ever  made  of  record,  and  no  answer 
was  filed. 

In.  June,  1847,  Lieut  Bispham  returned  fr<om  the  coast 
im>ali4€d;  and  on  the  17th  Jaly  succeeding,  this  proceed- 
ing was  instituted  against  him  by  a  monition  issued  at  the 
instance  of  the  owners  and  captain  of  the  Malaga. 
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The  libel  asks  damages  for  the  unlawful  detention  of 
the  resself  the  use  of  her  stores  while  under  detention, 
certain  injuries  done  to  her  sailst  rigging,  and  other  appur- 
tenances, and  the  personal  duress  of  the  captain.  The 
answer  refers  to  the  instructions  of  Lieut  Bispham  from 
his  commanding  officer,  admits  the  seizure  and  detention 
of  the  vessel  and  the  use  of  the  stores  by  the  prize  crew, 
but  denies  that  the  vessel  or  her  appurtenances  sustained 
damage,  and  alleges  that  the  seizure  was  made  in  conse- 
quence of  a  reasonable  suspicion  that  the  vessel  had  viola- 
ted the  laws  against  the  slave  trade,  the  grounds  of  which 
suspicion  it  sets  forth. 

The  proofs  in  the  case  are  few  and  by  no  means  full.— 
From  the  Libellant  in  this  Court  I  have  the  register,  the 
charter  party,  the  record  of  the  proceedings  in  the  Dis- 
trict Court  of  Massachusetts,  the  deposition  of  the  mate, 
taken  in  February  last,  under  a  rule  of  Court,  and  two 
brief  depositions,  or  as  I  wonld  rather  term  them,  affida- 
vits, from  seamen,  made  under  the  act  of  Congress,  with- 
out cross-examination  or  notice.  There  are  wanting  the 
bills  of  lading,  the  passenger  list,  the  crew  roll,  the  Con- 
sular certificate,  and,  generally,  the  papers  with  which 
the  vessel  sailed  from  Rio  for  the  Coast.  The  Respondent 
has  presented  only  the  depositions  of  three  officers  of  the 
Boxer,  taken  before  a  Commissioner  more  than  two  years 
after  the  transaction. 

According  to  the  view  of  the  Libellants,  however,  much 
even  of  the  proof  that  is  before  me  might  have  been 
spared.  They  contend  that  the  inquiry  cannot  now  be 
Mtertained,  whether  there  was  reasonable  ground  for  the 
arrest,  or  not ;  inasmuch  as  the  District  Court  of  Massa- 
chusetts has  ordered  restitution,  without  granting  a  cer- 
tificate of  probable  cause.  If  this  be  so,  the  function  of 
this  Court  expends  itself  in  the  simple  duty  of  auditing 
the  amount  of  the  Libellants*  damages : — the  question, 
therefore,  must  be  disposed  of  at  the  threshold. 
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In  the  first  place  then,  I  remark,  that  exeept  in  eases 
nnder  the  Revenue  and  Navigation  Acts,  I  have  not  found 
either  in  the  English  books,  or  our  own,  that  the  certifi- 
cate of  probable  cause  has  ever  been  given  or  asked  for 
in  the  Admiralty.  By  the  ordinary  practice  in  instance, 
as  weD  as  priie  causes,  the  Court  entertains  the  question 
of  damages,  as  wdl  as  costs,  at  the  same  time  with  the 
pnaeipal  question  of  ttie  legality  of  the  arrest  The  prtn 
cess  issues  im  rem;  the  claimant  comes  in,  isserts  liis 
iight»  and  asks  damages,  if  he  deems  himself  entitled  to 
ttMmi  and  the  Court  ttien,  upon  a  full  view  of  the  ground, 
the  cause  and  the  circumstances  of  the  seisure,  determines 
between  ttie  patties ;  each  being  for  the  time  the  aetar. 

Cases  under  the  Revenue  laws  form  the  exception  in 
bolh  countries^— in  England,  by  force  of  several  statutes: 
4  Qt0. 8  c  IS.  ^  46/  among  tiie  rest  ^-and  in  the  United 
States,  by  tiie  provisions  of  tiie  Acts  of  Congress  of  S 
March,  1798,  ^  89,  and  24tti  February,  1807.  Notiiing 
therefore  is  to  be  inferred  against  the  Respondent  from 
the  absence  of  such  a  certificate  in  the  proceedings  be- 
fore the  District  Court  of  Boston. 

But  were  this  otherwise,!  cannot,  upon  inspecting  the 
record  of  that  proceeding,  perceive  that  the  question  of  a 
certificate  was,  or  could  have  been,  brought  before  that 
honorable  Court.  There  was  in  fact  no  hearing  of  the 
cause,  and  there  could  have  been  nothing,  therefore,  to 
inform  the  conscience  of  the  Judge  as  to  the  propriety  of 
giving  or  withholding  the  certificate.  According  to  the 
acts  of  Congress  both  of  1799  (1  St.  L.  896,)  and  1807  (2 
St  L.,  422,)  there  must  have  been  a  claim,  a  trial,  and  a 
decree  for  the  claimants,  to  authorize  the  making  of  the 
certificate.  The  question  whether  it  shall  be  given  or  not 
arises  out  of  the  decree  of  acquittal ;  and  it  is  decided  by 
the  Judge  who  tried  the  cause,  on  the  evidence  which  was 
before  him  at  the  trial. — Further  evidence  is  not  admit- 
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ted.  (Stewart's  Reports,  112.)  An  appeal  from  the  de- 
cree carries  with  it  the  application  for  the  certificate. — 
(Canter  vs.  the  Am.  Ins.  Co.,  8  Peters,  307,  and  the  other 
cases. j  And  if  on  the  appeal,  the  qaestion  of  forfeiture 
is  decided  against  the  claimant,  there  is  an  end  to  all  con- 
troversy aboat  probable  cause.  The  officer  cannot  be  held 
liable  for  a  seizure  as  tortious,  after  its  propriety  has  been 
.  established  by  a  final  decree,  condemning  the  property.-— 
But  here,  there  was  neither  claim,  nor  trial,  nor  decree, 
nothing  to  which  an  appeal  could  lie.  It  was  a  simple 
discontinuance,  which,  considered  as  an  act  in  the  canse, 
terminated  it,  but  did  not  preclude  the  institution  of  new 
proceedings  by  the  same  captors  and  for  the  same  cause. 
How  can  it  be  said  that  the  captor  is  estopped  by  his  dis- 
continuance from  alleging  that  he  had  probable  canse  for 
the  seizure,  when  that  discontinuance  left  him  at  full  lib- 
erty to  re-assert  his  title  under  the  forfeiture,  and  to  re- 
new the  seizure,  if  need  be,  for  the  purpose  of  enforcingit? 

But  it  was  argued,  that  independent  of  these  acts  of 
Congress,  the  officer  who  has  made  a  tortious  seizure,  has 
no  escape  from  a  decree  of  compensatory  damages.  But 
I  need  scarcely  say  that  this  has  never  been  the  law  of  the 
Admiralty,  either  in  instance  or  prize  cases.  The  books 
are  full  of  cases,  in  which  the  arrest  on  the  high  seas  has 
been  held  unlawful,  but  the  Court  has  refused  to  allow 
the  claimant  his  damages  or  even  his  costs.  I  may  refer 
to  the  Louis,  2  (Dods.  210,)  to  Shattuck  vs.  Maley,  (1 
Wash.  C.  C.  B.,  247.)  The  Mariana  Flora  (11  Wheaton, 
],)  as  among  the  marked  cases  in  which  this  course  of 
adjudication  has  been  pursued. 

**  The  common  law  doctrine,"  said  Judge  Washington 
in  Shattuck  vs.  Haley,  (1  W.  C.  C.  B.,  247,)  <<  as  to  torts 
committed  by  officers  acting  under  authority  of  law,  is 
certainly  very  rigid.  They  act  at  their  peril ;  and  if  they 
by  mistake  act  wrong,  there  are  but  few  cases  in  which 
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they  can  be  excased*  Bat  a  reason  may  exist  for  this  se- 
verity  in  cases  happening  on  land,  which  does  not  exist 
where  similar  cases  occor  at  sea.  In  the  former,  the 
means  of  obtaing  correct  information  are  more  within  the 
power  of  the  officer ;  and  the  officer  may,  in  most  cases, 
if  he  doubts  as  to  the  fact,  insist  upon  being  indemnified 
by  the  party.    Bat  at  sea  this  cannot  be  done.*' 

«  To  hold  the  officer,"  he  adds  (p.  SMO,)  <<  responsible 
recording  to  the  erent,  woald  be  to  render  the  law  nuga- 
tory ;  since  few  men  would  be  found  bold  enough  to  en- 
sure the  eventual  solidity  of  their  judgment,  however 
strong  they  might  suppose  the  ground  of  it  to  be*  But  to 
excuse  the  officer  from  damages,  if  he  should  in  the  exe- 
cution of  this  limited  authority  violate  the  rights  of  others, 
he  muit  show  such  reasons  as  were  sufficient  to  warrant 
a  prudent,  intell^^i^t  and  cautious  man  in  drawing  the 
same  conclusion.  This  is  what  is  called  Probable  Cause*'' 

<<It  is  a  difierent  thing,"  said  Judge  Story,  delivering 
the  opinion  of  the  Supreme  Court  in  the  Mariana  Flora, 
*'  to  sit  io  judgment  on  this  case,  after  fiiU  legal  investi- 
gations, aided  by  the  regular  evidence  of  all  parties ;  and 
to  draw  conclusions  at  sea,*  with  very  imperfect  means  of 
ascertaining  facts  and  principles,  which  ought  to  direct 
the  judgment.  It  would  be  a  harsh  judgment  to  declare 
that  an  officer,  f  barged  with  high  and  responsible  duties 
on  the  part  of  his  government,  should  exercise  the  discre- 
tion entrusted  to  him  at  the  peril  of  damages,  because  a 
court  of  law  might  ultimately  decide  that  he  might  well 
have  exercised  that  discretion  another  way.  •  •  •  • 
Even  in  marine  torts  independent  of  prize.  Courts  of  Ad- 
miralty," he  added,  '^are  in  the  habit  of  giving  or  with- 
holding damages  upon  enlarged  principles  of  justice  and 
equity,  and  have  not  circumscribed  themselves  within  the 
positive  boundaries  of  municipal  law.  They  have  exer- 
cised a  conscientious  discretion  on  the  subject." 
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I  am,  therefore,  not  precluded  by  the  action  in  the  Dis- 
trict Court  of  Massachusetts  from  entertaining  the  ques- 
tion, whether  there  was  reasonable  ground  for  the  seizure 
of  the  Malaga;  and  if  there  was  such  reasonable  ground 
it  is  a  defence  to  the  present  libel. 

In  discussing  this  question,  which  is  altogether  one  of 
fact,  I  feel  verj  sensibly  the  imperfection  of  the  prooft 
before  me.  I  should  be  well  pleased  to  examine  the  bills 
of  lading,  and  shipping  roll,  appertaining  to  the  voyage 
from  Beverly  to  Rio,  and  the  letters  of  instructions  under 
which  the  captain  felt  himself  authorized  to  charter  her 
to  Fonseca.  I  need,  too,  the  manifest,  the  log  book,  the 
list  of  passengers  from  Rio  for  the  coast,  the  crew  list, 
the  bills  of  lading,  and  all  the  other  papers  which  were 
or  should  have  been  on  board  of  her  when  she  was  arrest- 
ed. These,  if  produced,  might  go  to  relieve  my  mind  of 
the  dark  suspicions  which  now  press  upon  it.  If  they 
were  ever  in  the  possession  of  the  captors,  they  were  re- 
stored with  the  vessel ;  and  the  libellants  should  have  pro- 
duced them  here.  In  their  absence,  I  can  only  say  that  I 
am  by  no  means  satisfied  of  the  innocence  of  this  vessel, 
and  that  I  think  her  owners  may  be  well  content  with  her 
release  without  asking  more.  Among  the  circumstances, 
already  adverted  to  in  the  narrative  part  of  this  opinion, 
there  is  one,  which  standing  by  itself  unexplained,  would 
go  far  to  justify  the  arrest  of  the  Malaga.  According  to 
the  mate,  **  she  had  on  board  some  three  or  four  hundred 
bags  of  farina  and  rice.*^  The  former  of  these  articles  is 
a  coarse  flour,  used  almost  exclusively  for  the  diet  of 
slaves  on  the  passage  to  Brazil.  It  is  ttie  cheapest  sub- 
stitute for  the  African  cassada,  which  is  the  food  of  the 
natives  along  the  coast,  and  resembles  it  much.  By  the 
British  act  for  the  suppression  of  the  slave  trade,  (2  and  3 
Victoria  c.  73  sec.  4,)  it  is  expressly  provided,  that  "  An 
extraordinary  quantity  of  rice,  or  of  the  flour  of  Brazil, 
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e<rttimoQly  ealled  Farina,  beyond  what  might  probably  be 
requisite  for  the  ase  of  the  crew,  foand  on  board  of  a  ves- 
sel, and  not  entered  on  the  manifest  as  part  of  the  cargo 
for  trade,  shall  be  considered  as  prima  fade  evidence  of 
the  actual  employment  of  the  vessel  in  the  transportation 
of  negroes  for  the  purpose  of  consigning  them  to  slave* 
ry,"  and  as  such,  shall  render  her  liable  to  condemnation* 

The  three  or  four  hundred  bags  of  rice  and  farina, 
which  were  on  board  of  the  Malaga,  were  obviously  not 
for  the  use  of  the  crew ;  since  the  vessel  was  otherwise 
provisioned  ftilly.  If  they  were  entered  upon  the  mani- 
fest,'fhe  presumption  which  they  raise  would  be  rebutted ; 
but  the  manifest,  as  I  have  already  said,  is  not  produced^ 
It  would  be  a  severe  judgment  against  an  American  officer,, 
charged  to  give  eflfect  to  the  treaty  stipulations  between 
his  eountry  and  Great  Britain,  to  hold  that  circumstance 
inadequate  as  a  ground  of  reasonable  suspicion,  which  in 
an  English  Court  would  condemn  the  ship. 

But  independent  of  this  fact,  the  whole  case  is  pregnant 
with  suspicion.  There  is  scarcely  a  circumstance  wanting 
except  the  final  consummation  of  a  guilty  purpose,  to 
place  it  at  the  side  of  the  Pons,  whose  fate  is  upon  the  re* 
cords  of  this  Court,  and  her  associates,  the  Enterprise  and 
the  Kentucky,  as  they  stand  out  in  the  documents  of  Mr. 
Wise,  that  accompanied  the  President's  Message  of  the 
8d  March  last, — ^^e  same  charter  party  scarcely  varied^ 
and  the  same  Messrs.  de.Fonseca  and  Da  Cunha  figuring 
as  principal  and  subordinate. 

Whether  she  was  intended  to  be  used  in  the  actual 
transport  of  slaves ;  or  to  serve  as  the  tender  and  accom- 
plice of  the  slave  ship,  carrying  out  the  foreign  crews 
which  were  to  navigate  to  Bio  under  the  Brazilian  flag, 
and  bringing  back  the  American,  which  had  navigated 
from  Bio  under  that  of  the  United  States : — ^whether  she 
merely  carried  to  the  coast,  the  goods  which  were  to  pur* 
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chase  slaves,  and  the  farina  which  was  to  feed  them ; 
or  whether,  after  landing  part  of  her  supplies  at  Kabenda, 
she  was,  in  the  words  of  the  Secretary  of  the  Navy,  to 
**  sail  on  an  ostensible  trading  voyage  to  some  neighbor- 
port,  retaming  when  the  slaves  were  ready  to  be  shipped 
— and  then  taking  them  on  board  withoat  delay,*'  I  need 
not  form  an  opinion.  Nor  need  I  inquire  in  the  absence 
of  all  the  appropriate  proofs,  whether  the  sailing  from 
Beverly  for  Rio  was  altogether  free  fVom  dishonoring  cir- 
cumstances. It  is  enough  for  me  to  be  convin6ed, — and 
of  that  I  am  convinced  most  fhlly, — ^that  Lieut.  Bispham 
acted  with  intelligent  and  honorable  discretion  in  arrest- 
ing the  Malaga,  and  sending  her  to  this  country  for  adju- 
dication. 

It  is  wholly  immaterial  for  his  defence,  whether  all,  or 
how  many  of  these  circumstances  of  suspicion,  were  pre- 
sent to  his  mind  at  the  time  of  the  arrest.  If  the  vessel 
was  guilty,  he  is  excused  for  bringing  her  in,  even  if  he 
mistook  her  crime.  I  adopt  the  language  of  Judge  Story 
on  this  point,  (La  Jeune  Eugenie,  2  Mas.  455 :)  ^*  In  truth 
the  law  looks  not  to  niceties  of  this  sort.  If  for  any  cause 
precedent  or  subsequent,  known  at  the  beginning  or 
known  at  the  end,  the  property  is  condemned,  the  party 
is  justified ;  and  retroactively,  for  all  purposes,  the  cap- 
lure,  or  seizure,  or  forcible  possession,  call  it  what  you 
may,  is  deemed  rightful  and  bonajide.*^ 

I  have  thus  far  followed  the  learned  counsel,  in  the  ar- 
guments they  have  presented  to  me,  and  should  be  ex- 
cused perhaps  for  dismissing  the  cause  without  further 
remark.  But  there  is  one  view  of  the  closing  act  in  the 
proceedings  at  Boston,  which  I  cannot  pass  over.  That 
act,  as  it  seems  to  me,  was  an  act  of  restitution  and  ac- 
ceptance, unqualified,  unconditional — without  reserve  or 
protest  on  either  side.  The  action  of  the  Court  was  in- 
voked, only  because  the  property  had  passed  into  its  cus- 
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tody»  Slid  could  not  be  released  except  by  jadicial  order. 
The  set  was  the  act  of  the  parties,  solemnised  by  record. 
Such  an  act  of  restitation  and  acceptance  is  a  matoal  re* 
lease,  and  bars  the  libellanf  s  clainiy  had  it  been  never  so 
meritorious. 

A  case,  closely  analogoas  to  the  present,  came  before 
Sir  William  Scott,  in  the  Maria  Rowland,  (6  Rob.  286.)— 
The  Tessel  had  been  captared,  and  was  restored  before 
final  adjudication.    The  owners  afterwards  presented  a 
demand  in  the  Admirality  against  the  captors,  for  dama- 
ges ;  and  they  urged  that  the  captain's  acceptance  of  the 
property  was  not  intended  as  a  waiver  of  damages — ^that 
it  had  no  other  object  than  to  expedite  justice,  and  that  it 
had  moreover  occurred  without  any  consultation  with  his 
principals,  the  owners,  and  without  any  opportunity  for 
such  consultation.    Sir  William  Scott  said :  <<  On  the  pa- 
pers being  brought  in,  a^  proposal  was  made  to  the  master 
that  he  might  proceed  on  his  voyage,  and  it  must  be  un- 
derstood to  have  been  an  absolute  and  unqualified  propo- 
sal, and  meant  as  a  general  acquittal  on  both  sides.    If 
there  had  been  an  intention  to  prosecute  a  demand  for 
damages,  arising  from  the  seizure,  the  offer  should  have 
been  accepted  iub  modo;  instefid  of  that,  the  restitution 
was  accepted  in  the  manner  in  which  it  was  proposed ; 
and  as  such,  must  be  understood  to  include  an  act  of  am- 
nesty on  both  sides.  It  is  not  for  the  parties,  then,  to  come 
again  before  the  Court,  after  all  the  papers  have  been 
withdrawn,  and  charge  the  captors  with  an  unjustifiable 
seizure  •  when  they  have,  in  consequence  of  the  restitution 
lost  the  opportunity  of  defending  themselves.  The  claim- 
ant must  take  the  inconvenience  with  the  convenience  of 
restitution.    I  am  of  opinion  that  the  claimant  has  put 
himself  out  of  Court,  and  that  the  ofier  of  restitution  be- 
ing accepted  as  it  has  been,  must  be  considered  as  a  dis- 
charge. 
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I  need  not  advert  again  to  the  circumstances  in  the  case 
before  me,  which  give  emphasis  to  Sir  William  Scott's 
argument.    The  libel  must  be  dismissed  with  full  costs. 

Libel  dismissed  with  costs. 

Mr.  J.  Williams  Biddle,  Mr.  Williams,  for  Libellants. 

Mr.  Hazlehurst,  Mr.  Pettit,  for  Respondents. 


nHrtrirt  Court  rf  tl)e  HniUlr  Btato.^-ln  a&miraltB. 

JOHN  HARTMAN  w.  THE  BRIG  WILL. 

jR.  R.  8mtL  ^'  (     Proctors  for  Libellants. 
Ed.  Wain — ^Proctor  for  Respondent. 

1.  It  if  well  settled  that  the  tale  of  a  ship  by  the  matter,  to  be  tnitaiaed  bj 
a  Ootirt  of  Admiraltj,  miut  be  enjoined  by  a  policy  so  clear  aa  to  be  eqaiyalent 
to  a  moral  neoeisity. 

2.  One  who  aoeepta  title  vnder  a  captain's  tale  moatiee  that  his  tide  is  with- 
out taint  or  jott  cause  of  suspicion. 

3.  The  captain  is  an  agent  from  necessity  and  his  condact  will  be  closely 
scanned. 

4.  On  the  question  of  Ae  integrity  of  the  sale,  the  captain's  evidence  is  vital 
to  the  claimant's  case. 

Per  Kane,  J.  The  brig  Will,  belonging  to  the  Libel- 
lant,  and  employed  for  the  time  as  a  transport  in  the  ser- 
vice of  the  U.  S.,  was  driven  upon  the  beach  near  Sacri- 
ficios,  in  the  Golf  of  Mexico,  by  the  "  Norther"  of  the 
20th  of  March,  1847.  The  part  of  the  shore  on  which 
she  lay  was  within  the  lines  of  the  American  Army,  to 
which  Vera  Cruz  surrendered  on  the  29th  of  the  same 
month.  On  the  1st  of  April  she  was  surveyed  by  two 
ship^masters  at  the  captain's  request,  and  on  their  recom- 
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mendatioii  she  was  sold  on  the  tame  day  by  an  anctioneer 
who  deriyed  his  commission  from  the  Commander  in 
Chief  of  the  forces.  The  hall  sold  for  $180,  and  the  rig- 
ging, ice.9  for  $185.  The  purchaser  succeeded  in  getting 
her  off,  and  conducted  her  to  New  Orleans  where  she  was 
repaired,  and  a  new  register  having  been  obtained  for  her 
from  the  Custom  House,  (by  what  authority  is  not  in 
proof)  she  was  transferred  by  formal  bill  of  sale  to  Messrs. 
Andrews  and  Dewey,  the  present  claimants,  for  the  sum 
of  $2750.  Having  subsequently  prosecuted  a  voyage  to 
Philadelphia,  she  was  arrested  here  on  the  20th  of  July 
last,  at  the  instance  of  the  former  owners,  who  now  seek 
to  recover  possession  of  her. 

The  sale,  it  is  conceded,  is  to  be  regarded  as  a  sale  by 
the  captain,  and  the  claimants  are  purchasers  with  notice, 
whose  title  is  of  course  identical  with  that  of  their  vend- 
ors. If  the  proceedings  at  Vera  Crux  did  not  divest  the 
ownership  of  the  Libellant,  he  is  entitled  to  a  decree. 

The  law  is  fully  settled  that  the  sale  of  a  ship  by  the 
master,  passes  no  right  whatever,  unless  it  is  enjoined  by 
policy  so  clear  and  obvious  as  to  be  equivalent  to  a  mond 
necessity,  and  unless  it  has-been  conducted  in  entire  good 
faith. 

The  existence  of  this  necessity  is  an  element  of  the 
purchaser's  title,— not  a  circumstance  to  be  presumed 
from  the  integrity  of  the  transaction,  but  to  be  proved  as 
an  independent  fact.  The  bona  Jides  of  the  sale  is  of  course 
an  equally  important  element;  but  this  under  ordinary 
circumstances  will  be  presumed ;  or  to  speak  more  accu- 
rately, the  law  will  not  impute  mala  JideSf  where  there  is 
no  evidence  of  imposition  or  collusion,  or  of  such  want  of 
care  as  implies  a  disregard  of  the  owner's  interests. 

Yet  it  is  the  business  of  him  who  accepts  title  under  a 
captain's  sale,  to  look  carefully  into  the  fairness  of  the 
whole  dealings,  for  a  very  little  matter  may  devolve 
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on  him  the  necessity  of  sustaining  it  by  proof.  He  must 
see  to  it,  not  merely  that  his  bargain  will  pass  the 
ordinary  inspection  of  the  market,  without  being  con- 
demned as  tainted,  bat  that  it  is  without  reproach  or  just 
suspicion. 

He  buys  of  one  to  whom  the  owner  has  not  delegated 
the  power  of  sale,  and  who  derives  his  authority  from  a 
combination  of  facts,  some  of  them  indeed  notorious,  but 
the  extent  and  force  of  others  known  for  the  time  only  to 
the  party  selling.  The  captain  in  passing  away  the  own- 
er's title  to  a  ship  is  an  agent  constituted  by  necessity. — 
If  be  has  the  means  of  reserving  his  vessel,  he  has  no 
right  to  sell  her.  If  he  has  opportunity  of  communicating 
with  his  owners  or  their  agent,  without  periling  the  prop- 
erty in  the  mean  time,  he  has  no  right  to  anticipate  their 
instructions.  He  knows,  or  ought  to  know  better  than 
any  one  else,  what  is  the  condition  of  his  vessel,  what  in- 
juries she  has  sustained,  and  to  what  extent  she  may  be 
further  injured  by  continued  exposure — what  means  of 
rescue  are  at  his  command,  what  is  the  efficiency  of  his 
crew  and  the  goodness  of  his  tackle,  what  moneys  he  has 
and  what  moneys  he  can  procure,  with  which  to  engage 
assistance  from  others — where  his  owners  live,  and  who 
are  their  nearest  correspondents.  The  purchaser  there- 
fore relies  even  for  the  evidence  of  that  necessity,  which 
is  the  basis  of  his  title,  upon  the  perfect  good  faith  of  the 
master. 

And  rightfully  ship  owners  have  no  security  for  the  re- 
turn of  their  property  from  the  "  remote  regions  of  the 
sea,"  but  in  that  principle  of  the  universal  Law  Maritime, 
which  looks  to  the  muniments  of  their  title,  when  verified 
by  National  authority,  as  controling  notice  of  ownership 
to  all  the  world.  In  tlie  absence  of  express  sanction  from 
the  owner,  it  must  be  a  clear  necessity  that  justifies  even 

Vol.  IX. — No.  6. 
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the  hypothecation  of  a  ship  for  the  purpose  of  enabling 
her  to  complete  her  voyage ;  a  necessity  even  more  strin- 
gent mast  be  invoked  to  vindicate  the  abandonment  of  the 
voyage  and  the  nnaothorized  alienation  of  the  ship  to- 
gether, to  give  validity  to  either  transaction,  the  most  per- 
fect good  faith  shoald  preside  over  it,  in  its  inception  and 
throughout  its  progress. 

In  the  case  before  me,  the  libellant  denies  both  the  ne- 
cessity of  the  sale  and  the  good  faith  of  the  master ;  and 
he  has  adduced  proof  on  both  points,  by  depositions  which 
passed  publication  several  months  before  the  hearing. — 
The  claimants  on  the  other  hand  have  examined  numer- 
ous witnesses  to  show  that  the  sale  was  perfectly  fair,  that 
the  necessity  for  it  could  not  be  averted  by  the  means  at 
the  captain's  command,  and  that  it  would  have  been  has- 
ardous  to  postpone  it. 

I  have  examined  these  voluminous  proofs  since  the  very 
Me  arguments  which  were  made  upon  them  by  the  coun- 
sel on  both  sides  before  me ;  and  if  they  included  all  the 
evidence  of  which  the  case  is  susceptible,  or  which  a 
Court  has  the  right  to  ask  for,  I  confess  that  the  inclina- 
tion of  my  mind  would  be  towards  sustaining  the  sale. — 
But  there  is  wanting  to  the  case  of  the  claimants,  as  now 
presented,  a  very  important  item,  in  the  absence  of  which, 
unexplained,  I  cannot  decide  in  their  favor.  It  is  the  ev- 
idence of  the  captain  himself. 

I  have  already  indicated  the  circumstances,  indispensa- 
ble to  the  establishment  of  the  claimant's  title,  which  are 
best  known  to  the  captain  only.  Besides  these,  the  de- 
positions show  that  he  is  in  possession  of  the  Surveyors' 
report,  which  recommended  the  sale ;  the  general  recol- 
lections of  one  of  the  Surveyors,  testified  to  after  the  lapse 
of  eight  months,  do  not  adequately  supply  the  want  of 
this  document.  Not  that  the  report  itself  would  be  pri- 
mary evidence  to  support  the  sale ;  but  as  a  record  made 
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by  a  witness  at  the  time  of  the  transaction,  it  would  serve 
to  refresh  or  to  correct  his  memory,  and  increase  greatly 
the  Talae  of  his  testimony. 

Bat  above  all,  on  the  question  of  the  integrity  of  thf 
sale  directly  put  in  issue  by  the  libellant,  the  captain's  ev- 
idence is  vital  to  the  claimant's  case.  I  can  scarcely  im* 
agine  a  state  of  circumstances  in  which  the  rights  of  a 
litigant  party  being  absolutely  dependent  on  the  good 
faith  of  a  third  person,  that  good  faith  can  be  regarded  as 
adequately  vindicated  against  assault,  without  an  appeal 
to  his  conscience,  if  he  be  alive  and  accessible. 

I  therefore  sustain  the  libel ;  and  regarding  the  claim* 
ants  as  affected  by  the  want  of  good  faith  in  the  sale  at 
Vera  Cruz,  I  am  indisposed  to  recognize  a  credit  in  their 
&vor  for  the  amount  expended  by  them  in  the  salvage  or 
melioration  of  the  vessel.  This  question,  however,  not 
having  been  fully  discussed  at  the  hearing,  I  will,  if  the 
proctor  for  the  claimants  desires  it,  entertain  a  motion  for 
a  rehearing  of  this  branch  of  the  case.  I  adjudicate  against 
his  clients  with  the  less  reluctance ;  inasmuch  as  being 
now  advised  of  what  I  esteem  the  defects  of  their  case, 
they  will  be  enabled  to  supply  them  so  far  as  the  truth 
shall  warrant,  should  they  see  proper  to  invoke  the  re- 
visory action  of  the  Circuit  Court 

Per  Cur.    Decree  for  Libellant. 
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Vm  JtrfCB  Siqnrcnu  (fourU-'Juls  €nm,  1640. 

YANDfiORIFT  v$.  REDIKER.* 
IN  TEE8PA88— ON  OBETIOBABI. 

1.  As  MgiaMT  ia  chftrg*  of  AlooomotiT*  ••gia«»  held  not  to  b«  liable  for  «b 
•ecideatal  iajorj  to  m  oow,  which,  tuffered  to  go  «t  Urge,  had  ttrajed  on  •  the 
itOreed. 

t.  Theewaer  of  eetlle  it  bo«»d  to  keep  thea  ia  hie  own  oloee  el  hie  perfl ; 
and  nethingbnt  wilfidneeion  the  pert  of  the  eagioeer  woold  nuke  him  liable 
inr  the  loee  of  a  eow,  eo  expoeed  bj  the  fiMilt  of  the  owner. 


This  WIS  an  metion  of  trespaM  brought  before  a  Jostice 
of  the  Peace  of  the  coonty  of  Barlington,  against  the 
plaintiirin  Certiorarit  (who  was  defendant  below,)  an  en- 
gineer in  the  employ  of  the  Camden  &  Amboy  Railroad 
Company.  The  action  was  brought  against  him  for  kill- 
ing the  cow  of  the  plaintiff  below,  by  running  against  her 
with  a  locomotiye  then  in  charge  of  the  defendant  The 
Justice  gare  judgment  for  the  plaintiff  below,  and  the  de- 
iendant  appealed  to  the  Coart  of  Common  Pleas.  On  the 
j^pea)  the  judgment  was  affirmed  by  consent,  a  state  of 
the  case  being  agreed  upon  in  order  that,  upon  certiorari, 
the  cause  might  be  settled  in  this  Court,  upon  the  law  as 
applicable  to  the  facts.  It  was  agreed  that  if  the  Supreme 
Court,  upon  the  whole  case,  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  judgment  of  the  Pleas 
should  be  affirmed  with  costs ;  if  otherwise,  that  the  judg- 
ment should  be  reversed. 

The  evidence  taken  before  the  Justice  was  fully  stated, 
but  it  is  unnecessary  to  repeat  it  at  length.  A  short  sum- 
mary seems  to  be  sufficient.    The  cow  of  the  plaintiff  be- 

*  The  Editori  of  Am.  Law  Jow.  are  indebted  to  Joseph  P.Bradley,  Siq.,  one  of  ^ 
leaned  eoeaeel  who  argaedthii  eaie,  for  the  ezoeUem  laport  here  pvMested  ol  the 
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low  was  at  large  and  had  strayed  on  the  railroad  at  an 
unenclosed  part  of  the  road  near  Bordentovvn,  and  jast  as 
the  train  at  its  nsual  speed  was  approaching  the  spot.  It 
was  an  excursion,  and  not  one  of  the  regular  trains.  The 
railroad  at  the  place  where  the  accident  occurred  runs 
along  side  the  public  road,  and  one  standing  on  the  track 
at  that  point  can  see  down  the  road  more  than  one-fourth 
of  a  mile.  A  witness  who  saw  the  cow  come  from  the 
woods  and  walk  on  the  railroad  alone,  said  he  heard  the 
approach  of  the  cars  and  the  bell  ring  once  before  the 
cow  was  struck.  A  passenger  in  the  train  said  he  heard 
the  bell  tap  twice,  that  the  engine  was  reversed  and  the 
speed  stopped.  He  said  that  from  the  tap  of  the  bell  un- 
til the  accident  occurred  was  but  a  few  seconds ;  that  the 
locomotive  was  not  thrown  off,  or  the  train  much  detain* 
ed,  and  that  the  engineer  was  a  careful  man. 

Bradley  &  Wall  for  the  plaintiff  in  Certiorari. 

If  this  was  not  a  case  of  inevitable  accident,  at  any  rate 
there  was  no  wilful  design,  or  such  gross  negligence  as  to 
amount  to  wilfulness.  It  may  be  admitted,  that  if  the  act 
had  been  wilful,  the  engineer  would  be  liable ;  but  short 
of  wilfulness,  the  cow  being  illegally  on  the  road,  he  is 
not  liable.  Every  man  is  bound  to  keep  his  cattle  on  his 
own  close.  (Chambers  vs.  Matthews,  3  Harrison's  R.  368 ; 
Coxe  vs.  Robbins,  4  Halsted's  R.  384 ;  Stafford  vs.  Inger- 
soU,  3  Hill's  N.  Y.  Rep.  38 ;  Lyman  vs.  Gibson,  18  Pick- 
ering's R.  427  ;  Dovaston  vs.  Payne,  2  H.  Black.  527 ;  8 
Blacks.  Com.  209,  211 ;  3  Kent's  Com.  438.)  The  engi- 
neer was  shown  to  be  a  careful  man,  and  he  was  in  the 
performance  of  a  lawful  duty.  (Charter  of  the  Company 
and  Turnpike  Co.  vs.  Railroad  Com'2  Harr.  R.  314.)  It 
cannot  be  presumed,  therefore,  that  he  would  wilfully  put 
in  peril  his  own  life,  and  the  lives  of  the  passengers  in  his 
train.  And  no  amount  of  mere  carelessness  will  make  a 
man  liable  as  a  trespasser,  who  is  lawfully  employed  on 
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his  own  property,  or  where  he  hath  good  right  to  be,  to 
one  who  comes  there  illegally.  (Bush  vs.  Brainardi  1 
Oowen*s  R.  78;  Blyth  vs  Topham,  Cro.  Jac.  158,  8.  C.  1 
Boll.  Ab.  88 ;  Ilott  vs.  Wilkes,  8  Bam.  &  Aid.  R.  304 ; 
Sareh  vs.  Blackburn,  4  C.  &  P.  297 ;  Barckle  vs.  N.  T. 
Dry  Dock  Co.,  2  Hall's  Superior  Ct.  R.  151 ;  Rathbone 
Vs.  Payne,  19  Wend.  R.  399 ;  Brown  vs.  Maxwell,  6  Hill's 
R.  592;  Burroughs  vs.  Housatonic  R.  R.  Co.,  15  Conn. 
R.  124 ;  Deane  vs.  Clayton,  7  Taunt.  489,  judgments  of 
Just  Park,  and  Ch.  JustGibbs.)  The  case  differs  widely 
from  those  of  ordinary  collisions  on  a  public  and  common 
highway;  by  land  or  water,  where  both  parties  have  an 
«^al  right  to  be ;  though  if  judged  by  the  principle  which 
Ifrevldls  in  tkoie  casein  the  defendant  would  not  be  liable. 
I/^ch  vs.  Nhrdin,  1  Adolp.  tc  Ellis  N.  S.  29 ;  Butterfield 
vs.  Forrester,  11  East  60;  Bridge  vs.  Grand  Junction 
Railway,  8  Mees.  Sc  Welsh.  244;  Davis  vs.  Mann,  10 
Mees.  lb  Welsh.  546 ;  Wakeman  vs.  Robinson,  1  Bingh. 
R.  flSi  Yanderplank  vs.  Miller,  1  Moody  &  Malk.  169; 
Lnxfbrd  vs.  Large,  5  C.  &  P.  421 ;  Woodrose  vs.  Sims, 
it  Dbds^n's  Adm.  A.  85.  Judgment  of  Lord  Stowell ; 
Rathbone  vs.  Payne,  qua -supra;  Davis  vs.  Saunders,  2 
Chillty's  A.  639.)  Besides,  it  is  contended  that  this  was 
a  t^e  of  involuntary  trespass,  or  inevitable  accident, 
Whi^  never  renders  a  party  liable  to  an  action.  Milieu 
vs.  Pa^rey,  Poph.  161,  8.  C.  Latch  13,  119;  W.  Jones, 
131^  Weaver  vs.  Ward,  Hobart*fl|  R.  134 ;  Scott  vs.  Shep- 
heitt,  8  Wils.  403,  S.  C.  2  W.  Black,  892 ;  Brown  vs.  Giles, 
1  C.  ^  P.  118.  Many  cases  in  the  books,  which  might  at 
first  dight  seem  against  us,  have  depended  on  the  form  of 
pleading ;  it  being  held  that  in  trespass,  inevitable  acci* 
dent  must  be  specially  pleaded  where  the  injury  resuUed 
fVom  a  voluntary  act  of  defendant ;  though  where  he  was 
merely  an  instrument  of  some  over-ruling  necessity,  his 
will  not  concurring  in  the  act  from  which  the  injury  re- 
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soiled,  he  may  plead  nai  guiliy.  (Hall  vs.  Fearnley,  8 
Ad.  &  El.  N.  S.  919.)  Those  cases  cannot  apply  here  be- 
caase  no  special  pleading  is  reqaired  in  a  Justice's  Court 
in  New  Jersey,  and  because  we  have  set  the  special  mat- 
ter forth  in  the  plea,  if  it  were  required. 

Gov.  Yroom,  Contnu 

The  cause  was  argued  in  April  Term  last,  before  Jus- 
tices Neviub,  Caepentee  and  Randolph,  and  the  unan- 
imous opinion  of  the  Court  was  read  at  the  present  Term 
by  Caepentee,  J. 

When  the  act  charged  as  a  trespass  was  committed^ 
whether  that  act  was  accidental  or  otherwise,  the  defend- 
ant, an  engineer,  having  charge  of  a  locomotive,  was  en- 
gaged in  the  regular  performance  of  his  duty.  This  duty 
was  a  lawful  one,  and  the  company  in  running  the  engine 
on  its  railroad  was  cleariy  within  the  powers  granted  by 
its  charter.  The  road  had  been  built  and  engines  and 
cars  placed  thereon  for  the  purpose  of  transporting  pas- 
sengers and  merchandize  by  means  of  steam  power,  in  ex- 
act conformity  with  the  object  of  the  act  of  incorporation. 
Turnpike  Co.  vs.  Camden  &  Amboy  R.  R.  Co.  2  Har.  814. 

The  duty  then  in  which  the  defendant  was  engaged 
being  lawful,  neither  he  nor  the  company  could  be  liable 
for  any  accidental  injury  which  might  occur  in  conse- 
quence of  the  passage  of  the  train,  unless  there  was  a 
want  of  diligence  and  precaution,  or  the  right  was  exer- 
cised in  an  unlawful  and  unreasonable  manner.  Undoubt- 
edly, a  company  entrusted  with  an  agent  of  such  danger- 
ous character  for  its  private  and  particular  advantage, 
must  use  all  reasonable  diligence  to  prevent  damage  to 
the  property  of  third  persons.  If  negligent,  of  course  the 
company  would  be  liable  for  all  consequent  injury  to  any 
one  who  had  not  deprived  himself  of  his  remedy  by  some 
default  or  misconduct  on  his  own  part  Burroughs  vs. 
Housatonie  R.  R.  Co.  15  Conn.  R.  124 ;  Garrison  vs.  Rail 
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road  Co.  2  Iredell  (N.  C.)  324 ;  Piggott  vs.  Eastern  coun- 
ties Railway  Co.  3  C.  B.  229. 

Bat  the  case  shews  that  the  cow  was  unlawfully  at  large, 
straying  without  control  in  a  public  thoroughfare  when 
killed  by  the  locomotive.  'At  the  common  law,  it  is  well 
settled,  that  a  man  is  not  obliged  to  fence  against  any  cat- 
tle, unless  indeed  it  be  against  cattle  rightfully  in  an  ad- 
joining close,  but  the  owner  is  obliged  to  keep  them  in  his 
own  close  at  his  peril.  The  statutes  of  this  State  which 
prescribe  the  regulations  as  to  fences,  extend  only  to  own- 
ers of  adjoining  closes,  and  owners  of  land  are  not  com- 
pelled to  protect  themselves  against  trespasses  committed 
by  cattle  suffered  to  wander  at  large  and  pasture  upon  the 
public  roads.  The  rule,  it  seems  to  me,  must  apply  to  a 
lawfiiUy  authorized  railroad  as  well  as  to  other  property. 
In  this  ease,  it  does  not  appear  that  the  cow  had  escaped 
from  the  owner  without  any  fault  on  his  part  or  that  he 
had  made  fresh  pursuit.  Any  injury  that  might  occur  in 
ease  of  such  accidental  escape,  or  that  might  occur  to 
cattle  being  driven  along  the  public  highway,  in  conse- 
quence of  the  unfenced  railroad,  might  admit  of  a  differ- 
ent consideration.  But  in  this  instance  the  cow  when 
struek  was  trespassing,  so  far  as  appears,  without  excuse, 
upon  the  property  of  the  company.  Coxe  vs.  Bobbins,  4 
Halst  884 ;  Chambers  vs.  Matthews,  3  Har.  368 ;  Bust  vs. 
Low,  6  Mass.  90;  Stackpole  vs.  Ilealy  16  ifr.  33 ;  Stafford 
vs.  IngersoU,  3  Hill  38. 

Under  such  a  state  of  facts  nothing  but  wilfulness  on  the 
part  of  the  engineer,  or  such  negligence  as  would  amount 
to  wilfulness,  would  make  him  liable  for  the  loss  of  the 
cow  so  exposed  by  the  fault  of  the  owner.  It  was  prop- 
erly admitted  by  one  of  the  counsel  on  the  argument  that 
had  the  injury  been  wilful,  the  defendant  would  have  been 
liable,  and  undoubtedly  such  is  the  rule.  See  Brownel 
vs.  Flagley,  5  Hill,  282 ;  Lord  Denman,  in  Lynch  vs.  Nur- 
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din»  1  Q.  B.  38 ;  Davies  vs.  Mann,  10  M.  and  W.  546 ; 
Batterfield  vs.  Forrester,  11  East.  60.  Bat  in  case  of  mere 
negligence  not  so  gross  as  to  evince  recklessness  or  design, 
an  action  cannot  be  maintained  by  one,  himself  clearly  in 
the  wrong.  It  has  been  so  held  in  cases  arising  upon  the 
collision  of  carriages  and  vessels,  as  well  as  in  other  cases 
which  present  a  strong  analogy.  There  must  be  wrong 
as  well  as  damage,  and  there  is  no  legal  injury  where  the 
loss  is  the  result  of  the  common  fault  of  both  parties. — 
Kathbun  vs.  Payne,  19  Wend.  399 ;  Barnes  vs.  Cole,  21 
•(.  188;  Butterfield  vs.  Forrester,  supra;  Sarch  vs.  Black- 
burn, 4  C.  and  P.  297;  Yanderplank  vs.  Miller,  1  Mood 
and  Malk.  169. 

It  does  not  appear  that  there  was  any  culpable  negli- 
gence on  the  part  of  the  engineer  in  the  present  instance. 
It  is  said  in  the  evidence  as  stated  that  he  was  a  careful 
man.  According  to  the  testimony  of  a  passenger  in  the 
train,  the  bell  was  twice  tapped,  and  the  engine  reversed, 
though,  the  whole  occurrence  being  sudden,  the  collision 
almost  immediately  succeeded  the  notice  thus  given.  We 
cannot  presume  that  a  careful  man,  charged,  as  was  this 
defendant,  with  the  safety  of  the  numerous  passengers  in 
the  train,  would  have  periled  their  lives  by  wilfully  run- 
ning against  a  cow  previously  seen.  The  only  circum- 
stance which  can  give  the  least  color  to  such  a  charge,  is 
that  the  line  of  road,  at  the  point  where  the  accident  oc- 
curred, could  have  been  seen  by  the  engineer  from  the 
distance  of  one-fourth  of  a  mile,  perhaps  farther.  But 
the  train  was  in  rapid  motion.  The  exigencies  of  the  bu- 
siness to  which  railroads  at  this  day  are  applied,  require 
as  much  speed  as  is  consistent  with  safety.  The  cow, 
alarmed  by  the  approach  of  the  engine,  may,  at  the  mo- 
ment, have  darted  on  the  road,  so  that  the  view  of  the 
danger  by  the  engineer,  and  the  collision,  may  have  been 
almost  simultaneous.    We  do  not  think,  therefore,  that 
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this  circamstanee  will  aathorize  as  to  infer  each  gross 
negligence  as  will  make  the  defendant  liable.  We  are  of 
opinion  that  the  judgment  below  most  be  reversef^ 


Buprnnc  Court  of  Vim  8ork. 

SPECIAL    TERM,    JANUARY,    1849. 
Before  Harriif  Watmm  and  Parker. 

PILLOW  AND  WIFE,  «t.  BUSHNELL  AND  OTHEBS. 

In  aa  action  bj  busbuid  and  wife,  for  an  aiwmlf  on  tfaa  wife,  Uie  detadant 
can  not  require  tbe  wife  to  teetif j  aa  a  witnett,  Imt  he  U  at  libertj  to  ^to  in 
OTideDoe  that  the  act  complained  of  was  done  bj  the  eonsent  and  reqneat  of 
the  wile,  and  if  toch  (acta  are  proved,  thej  conatitote  an  entire  defence. 

This  was  an  action  for  assault  and  battery  on  the  wifct 
tried  at  the  Columbia  Cirouit,  October,  1848. 

The  plaintiffs,  some  time  after  their  marriage,  had  join- 
ed the  society  of  Shakers  at  New  Lebanon.  The  husband 
abandoned  the  society,  and  afterwards,  in  August,  1847, 
went  to  New  Lebanon  for  the  purpose  of  taking  away  his 
wife.  She  was  unwilling  to  leave,  and  the  assault  and 
battery  charged  was,  that  the  defendants  had  rescued  the 
wife  from  the  husband,  when  he  had  her  by  the  arm  tak- 
ing her  out  of  the  house.  The  defence  was,  thai,  in  what 
the  defendants  did,  they  acted  by  the  consent  and  at  the 
request  of  the  wife. 

After  the  plaintiffs  rested,  the  defendants  called  the  fe- 
male plaintiff  as  a  witness,  to  prove  the  defence.  The 
plaintiff's  counsel  objected,  on  the  ground  that  she  was 
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called  in  hostility  to  the  husband's  claim,  and  contended 
that  she  was  not  a  competent  witness  against  the  plain- 
tiffs. The  Coart  overrnled  the  objection  and  admitted  the 
wife  as  a  witness,  and  the  plaintiff's  coansel  excepted. — 
The  Judge,  among  other  things  charged  that  the  wife  was 
necessarily  a  party  on  the  record — that  the  declaration  al- 
leged the  assault  to  have  been  committed  on  her,  and  she 
was  therefore  the  meritorious  cause  of  action ;  and  that  if 
the  jury  were  satisfied  that  no  assault  had  been  committed 
upon  her,  or  that  what  was  done  by  the  defendants  was 
with  her  consent  and  concurrence  and  by  her  desire,  they 
must  find  for  the  defendants,  for  if  she  being  the  party  as- 
saulted, consented  to  the  assault,  the  action  would  not  lie. 
The  plaintiff's  counsel  excepted  to  that  part  of  the  charge 
which  held  that  her  consent  constituted  a  defence.  The 
jury  found  for  the  defendants. 

M.  Sanford,  for  Plaintiffs. 

C  L.  Monettf  for  Defendants. 

By  the  Court.  Parker,  J. — The  first  question  is 
whether  the  wife  was  a  competent  witness  against  the 
plaintiff. 

At  common  law  husband  and  wife  are  excluded  from 
giving  evidence  for  or  against  each  other.  They  cannot 
be  witnesses/ar  each  other,  because  of  the  identity  of  in- 
terest ;  nor  against  each  other,  on  a  principle  of  public 
policy,  which  deems  it  necessary  to  guard  the  security  and 
confidence  of  private  life,  even  at  the  risk  of  an  occasional 
failure  of  justice.  1  Phill.  Ev.,  77 ;  Cow.  &  Hill's  Notes, 
147,  note  142;  Greenleaf's  Ev.,  §§334, 353. 

Under  this  general  rule,  it  has  been  frequently  held  that 
when  the  husband  is  a  party,  the  wife  can  not  be  a  witness 
either  for  or  against  him  ;  (2  Haw.  c.  46 ;  2  Hale,  279 ; 
2Str.  1095;  Fitch  vs.  Hill,  11  Mass.  Rep.,  286;  City 
Bank  vs.  Bangs,  3  Paige,  36;)  and  where  the  defendant 
married  one  of  plaintiff's  witnesses  after  she  was  actually 
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sammoned  to  testify  in  the  sait,  she  was  held  incompent 
to  give  evidence.     Pedley  vs.  Nellerby,  3  Car.  &  P.,  558. 

The  exceptions  to  this  role  are  very  few,  and  arise  from 
the  necessity  of  the  case ;  as  where  the  wife  is  admitted 
to  prove  violence  to  her  person  committed  by  the  husband. 
Greenleaf 's  Ev.,  ^  343. 

So  careful  is  the  law  to  preserve  inviolate  the  confi- 
dence between  husband  and  wife  that  even  afler  the  mar- 
riage has  been  dissolved  by  divorce  a  vinculo  matrimoniif 
the  wife,  although  she  may  be  sworn,  and  is  a  competent 
witness  as  to  some  mattersi  is  not  permitted  to  disclose 
conversations,  or  facts  that  transpired  during  the  cover- 
ture ;  Monroe  vs.  Troistleton ;  Peakes  ads.  Cas.,  219 ; 
Stute  vs.  Phillips,  2  Tyler  R.,  374;  Radcliff  vs.  Wales,  1 
Hin,  63 ;  and  the  same  principle  was  applied  where,  after 
the  death  of  the  husband,  the  wife  was  called  as  a  witness 
against  the  administrator.  Babcock  adm.  vs.  Booth,  2 
Hill,  181.  It  is  certain  that  if  the  suit  were  brought  by 
the  hadbmnd  alone,  his  wife  could  not  be  a  witness  either 
for  or  against  him.  But  in  this  case  the  wife  is  a  party 
plaintiff.  The  suit  is  brought  for  an  injury  to  her  person 
and  she  was  necessarily  joined  with  her  husband  as  plain- 
tiff; and  being  a  party,  it  is  contended  on  the  part  of  the 
defendants  that  she  is  made  a  competent  witness  by  sta- 
tute. 

By  the  act  of  1847,  (Laws  of  1847,  p.  630,)  it  is  provi- 
ded that  any  party  in  any  civil  suit,  &c.,  may  require  any 
adverse  party,  whether  complainant,  plaintiff,  petitioner 
or  defendant,  or  any  one  of  said  adverse  party,  to  give 
testimony  under  oath  in  such  suit  or  proceeding,  in  the 
same  manner  as  persons  not  parties  to  such  suit  or  pro- 
ceedings and  who  are  competent  witnesses  therein. 

An  enactment  substantially  the  same,  though  in  differ- 
ent language,  is  found  in  §  344  of  the  Code.  This  section 
is  made  applicable  to  suits  pending  at  the  time  the  Code  of 
Procedure  took  effect,  and  this  suit  belongs  to  that  class. 
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The  language  of  the  act  of  1847,  if  literally  constraed 
and  without  reference  to  other  guides  which  we  are  to 
consult  in  giving  a  construction  to  statutes,  might  admit 
of  the  application  claimed  by  the  defendants ;  <'  any  ad- 
verse party,"  is  an  expression  broad  enough  to  include 
every  individual  made  a  party,  no  matter  what  may  be  his 
relation  to  another  party.  But  statutes  must  be  expound- 
ed according  to  the  meaning  and  not  according  to  the  let- 
ter. 1  Cent  Com.,  462;  Dwarris  on  Stat.  552,557; 
Smith's  Com.  on  Stat.  ^  480,  ^  515,  ^550 ;  Oilman's  Dig. 
187,  ^  5.  It  is  clear  that  the  object  of  this  statute  was 
simply  to  remove  the  technical  objection  that  existed  un- 
der which  a  person  could  not  be  compelled  to  testify, 
because  he  was  a  party  to  the  record;  and  that  the  only 
disqualification  intended  to  be  removed  was  that  which 
arose  from  the  fact  of  being  a  party  to  the  record.  It  can 
no  longer  be  objected  by  the  witness  tliat  he  is  a  party  to 
the  suit — ^but  if  there  be  any  other  disqualification,  it  is 
not  removed  by  the  statute. 

I  am  unwilling  to  suppose  it  was  the  intention  of  the 
Legislature  to  destroy  by  implication,  and  without  any  en- 
actment clearly  expressing  such  design,  the  ancient,  well 
settled  and  most  salutary  rule  of  law,  which  precluded 
both  husband  and  wife  from  being  witnesses  against  each 
other.  The  reasons,  which  for  centuries  have  sustained 
this  rule  of  evidence  against  infringement  are  no  less  co- 
gent now  than  formerly.  At  no  former  period  has  it  been 
more  emphatically  the  dictate  of  sound  public  policy  to 
preserve  the  sacredness  of  the  marriage  relation,  by  pro- 
tecting its  confidence  and  guarding  against  discord  and 
dissension.  The  act  of  1847  is  not  expressly  repealed  by 
the  Code,  but  if  there  is  any  substantial  difierence  in  the 
language  of  the  two  acts,  the  latter  would  seem  to  give  a 
legislative  construction  to  the  former,  if  indeed  it  does  not 
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▼irtoally  supersede  it.  I  do  not  however  think  it  material 
to  decide  this  point,  having  come  to  the  conclusion  that 
the  trae  eonstruction  of  this  new  provision,  even  apon  the 
language  used  in  the  act  of  1847,  does  not  render  the  wife 
a  competent  witness.  An  analagous  construction  was  giv- 
en to  the  Statute  of  Gloucester,  c.  5. 

If  the  statute  is  to  be  construed  as  making  every  party 
a  competent  witness  on  the  call  of  the  adverse  party,  then 
it  would  remove  the  disqualification  of  several  classes  of 
persons  now  incompetent,  such  as  insane  persons,  idiots, 
children  who  do  not  understand  the  moral  obligation  of  an 
oath,  and  others.  This  could  never  have  been  intended* 
It  is  not  claimed  that  the  wife  could  have  been  called 
against  her  husband  in  a  suit  brought  in  his  name  alone, 
can  it  be  that  making  her  a  party  renders  her  competent? 
If  so,  then  a  witness  is  qualified  to  testify  by  the  fact  of 
being  made  a  party  to  the  suit.  A  wife  not  a  party  is  in- 
competent, but  a  wife  who  is  a  party  and  thus  has  what 
was  formerly  an  additional  disqualification  is  a  competent 
witness.  Though  the  same  reasons  for  excluding  her  as  a 
witness  are  equally  applicable  in  both  cases. 

I  am  well  satisfied  the  Justice  erred  in  receiving  the 
wife  as  a  witness. 

I  am  equally  well  satisfied  that  the  charge  was  correct. 
If'  the  act  complained  of  as  an  assault  and  battery  was 
committed  by  the  consent  and  request  of  the  wife,  it  form- 
ed an  entire  defence.    2  Code^  R.  20. 


CHEMUNG  COUNTY  COURT— N.  YORK. 

HOFFMAN  andotkert,  m.  8TEPHBN8. 

A,  being  intoWent,  aasigned  bis  debu,  Sui.,  to  traiteei  for  tbe  benofit  of  bit 
creditors.  In  an  action  broo^t  hj  tbe  trustees  to  recover  a  debt  doe  to  tbe 
estate,  bold  reversing  the  decision  m  tbe  Justice's  Gonrt,  tbat  A.  coold  not  be 
a  witness  on  bebolf  of  tbe  plaintiff. 

This  was  an  appeal  by  the  defendant  against  a  judg- 
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ment  rendered  in. a  Jastice's  Coart  in  favor  of  the  plain- 
tiffs. The  defendant  was  indebted  to  one  Reynolds,  who 
becoming  insolvent,  assigned  his  estate  ( including  the  debt 
due  him  from  the  defendant)  to  the  plaintiffs,  upon  tmst 
for  all  his  creditors.  On  the  trial,  Reynolds  was  offered 
as  a  witness  on  behalf  of  the  plaintiffs,  the  now  respon- 
dents ;  objected  to  on  behalf  of  the  defendant,  the  now 
appellant,  on  the  groand  of  immediate  interest  in  the  re- 
sult of  the  suit  Reynolds  executed  a  release  to  the  plain- 
tiffs of  all  his  immediate  and  reversionary  interest  in  the 
subject  matter  of  the  action.  It  appeared,  however,  that 
the  liabilities  of  Reynolds  amounted  to  about  $4,000 ;  and 
his  assets,  supposing  the  whole  to  be  realized,  to  about 
$2,500.  The  defendant  persisted  in  his  objection,  not- 
withstanding the  release ;  but  the  justice  admitted  Rey- 
nolds to  testify,  and  gave  judgment  for  the  plaintiffs. — 
From  this  judgment  the  appeal  was  brought. 

A,  Roberttani  for  appellant. 

G.  A.  Brushf  for  respondents,  cited  Plank  Road  Com., 
vs.  Rice,  1  Code  R.  108 ;  and  Farmers*  Bank  vs.  Paddock, 
ib.  88. 

J.  W.  WiSNER,  County  Judge.  The  case  shows  the 
liabilities  of  Reynolds  to  be  about  $4,000,  and  his  assets 
about  $2,500,  making  him  insolvent  some  $1,500.  There 
could  not,  therefore,  be  any  contingent  or  reversionary  in- 
terest in  the  witness  to  release.  A  release  to  divest  him 
of  all  interest  should  have  been  made  by  the  creditors  to 
him. 

Prior  to  the  Code,  it  was  well  settled  that  an  insolvent 
whose  future  effects  were  liable  for  his  debts,  was  incom- 
petent to  prove  a  debt  or  claim  assigned,  unless  released 
from  all  his  liability. 

It  was  contended,  on  the  argument  by  the  respondents, 
that  Reynolds  had  no  immediate  interest  in  the  claim  on 
which  the  suit  was  brought,  and  was  not  within  the  399th 


Digitized  by 


Google 


128       SUPREME  COURT  OF  PENNSYLVANIA. 

section  of  the  Code.  I  can  scarcely  conceive  a  case  in 
which  a  witness  coald  be  immediately  benefitted  by  a  re- 
covery, if  this  case  is  not  one.  It  is  sarely  beneficial  to 
him  to  have  his  debts  paid ;  and  whatever  is  subtracted 
from  the  assets  in  the  hands  of  his  assignees,  leaves  that 
amoant  for  which  his  fntare  effects  are  liable.  Suppose 
this  debt,  on  which  this  suit  was  brought,  was  the  only  one 
witness  assigned,  has  he  not  an  immediate  interest  or  ben- 
efit in  the  recovery?  The  answer  is  obvious.  The  judg- 
ment in  plaintiffs'  favor  would  lessen  bis  liability  to  the 
amount  of  the  recovery.  The  judgment  is  reversed.  2 
Code  Rep.  16. 

Itt  ti)e  Bnjfttmt  dourt  of  Ptnn'a — Northern  Pis. 

JULY  T£RM,  1849« 

1.  TIm  foaidJMithip  of  femtlM  ander  ago  it  tormiaftted  by  mtrriage,  tap 
the  builMiid,  b«fore  the  set  of  11  April,  1S48,  relatife  to  the  righta  of  mairiod 
womon,  might  caU  on  the  gaftrdiui  to  aettle  hit  tccoant  and  pay  him  the  hal- 
anee;  bot  Uiat  act  hat  worked  a  radical  chaogein  the  condition  of  femet  ooTert. 

t.  ||y  tba  act  of  11th  April,  1S4S,  a  married  woman  araat  be  conaidared  a 
feme  tole  in  regard  to  any  ettate  of  whaterer  name  or  tort  owned  by  her  be- 
fore BMrriage,  or  which  thall  aocme  to  her  doring  cofertora,  bj  wfll,  deacent, 
deed  of  conTCjance  or  otherwite ;  aqd  the  hotband  it  not  entitled  to  the  por 
aeitioa  of  Ut  wile*t  fondt. 

8.  Her  content,  b^ing  a  minor,  it  of  no  araiL 

Appeal  bjf  Dr.  Albert  S.  Cmm- 
mingSf  from  the  definitive  Decree 
of  the  Orphans*   Court  of  Union 
county,  on  kis  application  to  said 
^  Court  to  decree  that  Henry  Hit- 
bithftke  guardian  of  kit  wife^  ekould 
pay  over  the  money  and  transfer 
the  securities  in  kis  hands. 
PETITION, 
To  the  Hon.  the  Judges  of  the  Orphan's  Court  of  Union 
county,  at  May  Term,  1849. 

The  petition  of  Albert  S.  Cummins,  intermarried  with 
Louisa,  one  of  the  daughters  of  Peter  Richter : 

Respectfully  Represents: — That  Henry  Hilbish,  who  is 


In  the  case  of  the  ap- 
plication  of  Dr.  A.  S. 
CummingStfora  Decree 
against  Henry  Hilbisk^ 
Ouardian  of  his  wife. 
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the  testamentary  guardian  of  said  Loaisa,  has  filed  his  ac- 
coant,  which  has  been  confirmed  absolately  at  the  present 
term,  by  which  it  appears  that  the  balance  in  his  hands  is 
as  follows : 
Balance  in  money,        ...       $1|435  74 
A  House  and  Lot  for  which  the  Guardian 
holds  the  title  papers,  amounting  to  1,560  00 

$2,905  74 

Your  petitioner  Airther  represents,  that  although  the 
said  Louisa  is  still  in  her  minority,  between  the  ages  of 
fourteen  and  twenty-one  years,  he  conceives  that  by  the 
marriage,  which  has  taken  place  since  the  death  of  her 
father,  the  relation  of  guardian  and  ward  has  been  virtual- 
ly dissolved,  and  that  he  is  entitled,  in  virtue  of  his  mar- 
ital rights,  to  assume  the  care  and  management  of  his 
wife's  property,  in  such  way  and  manner  as  shall  be  most 
conducive  to  her  interest,  and  under  such  restrictions  as 
are  provided  by  the  laws  of  this  Commonwealth.  He  Air- 
tfaer  represents  that  the  said  Louisa  is  willing  and  desirous 
that  he  should  take  charge  of  her  property  as  aforesaid, 
as  is  witnessed  by  her  written  consent  and  acknowledg- 
ment herewith  presented. 

Tour  petitioner  therefore  prays  your  Honors  to  make  a 
decree  cUrecting  the  money  and  securities  for  money  and 
other  personal  property  in  the  hands  of  the  guardian  to  be 
paid  and  transferred  to  him,  for  the  use  and  benefit  of  his 
said  wife ;  and  also  directing  the  said  guardian  to  transfer 
the  deeds  and  other  papers  relating  to  the  real  property 
to  the  said  Louisa.  And  he  will  pray,  Ac. 

ALBERT  S.  CUMMINQS. 

In  connection  with  the  above  petition  was  offered  the 
written  consent  and  acknowledgment  of  the  wife,  upon 
which  the  court  endorsed  as  follows : 

« It  being  made  to  appear  to  the  court  that  Louisa  Cum- 

VoL.  IX.— No.  8. 
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mings  is  a  minor,  the  acknowledgment  offered  above  is 
refused  to  be  taken.    May  25,  1849." 

DECREE. 

May  25th,  1849,  Court  refuse  to  make  the  order  reques- 
ted, and  refuse  to  deeree  the  money,  &c.,  to  the  peti- 
tioner. Bjf  the  Court. 

From  this  decree  the  petitioner  appealed  and  the  opin- 
ion of  the  Supreme  Court,  was  delivered  on  the  2d  August, 
1849,  by  Rogers,  J.  Testamentary  guardianship  is  not 
determined  by  the  marriage  of  a  male  ward,  but  the  guar- 
dianship of  females  is  terminated  by  marriage.  This  is  a 
well  settled  distinction.  The  latter  is  the  necessary 
consequence  of  the  rights  a  husband  acquires  with  regard 
to  his  wife's  person  and  property.  By  marriage  he  ac- 
quires an  absolute,  unqualified  right  to  her  personal  prop- 
erty, to  her  choses  in  action  when  reduced  to  possession, 
and  to  the  possession  of  her  real  estate.  For  this  reason 
it  is  ruled  that  although  she  is  still  in  her  minority,  he  may 
call  on  the  guardian  to  settle  his  account,  and  pay  him  the 
balance.  2  Whar.  Dig.  406,  pi.  27.  Macpherson  on  In- 
fants 90,  41.  Law  Library  2  P.  W.  103,  1  Yes.  90.  These 
are  acknowledged  principles  of  the  common  law,  necessa- 
rily resulting  from  the  marital  relations  ;  but  do  they  ap- 
ply in  the  case  of  female  wards  since  the  passage  of  the 
act  of  the  11th  April,  1848 ;  an  act  intended  to  secure  the 
rights  of  manned  women.  By  that  act,  which  seems  to 
meet  general  approbation,  with  but  few  exceptions,  a 
married  woman  must  hereafler  be  considered  a  feme  sole 
in  regard  to  any  estate  of  whatever  name  or  sort,  owned 
by  her  before  marriage,  or  which  shall  accrue  to  her  du- 
ring coverture,  by  will,  descent,  deed  of  conveyance,  or 
otherwise.  The  act  works  a  radical  and  thorough  change 
in  the  condition  of  Femes  Covert.  She  may  dispose  of  her 
separate  property  by  will  or  otherwise  as  a  feme  sole. — 
Her  property  is  hereafter  exempted  from  levy  and  execu- 
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lion  for  the  debts  or  liabilities  of  her  husband,  except  in 
specified  cases.  Her  estate  whether  real  or  personal, 
cannot  be  sold,  conveyed,  mortgaged,  transferred,  or  in 
any  manner  incumbered  by  her  hasband,  without  her  writ* 
ten  consent,  duly  acknowledged  before  one  of  the  Judges 
of  the  Court  of  Common  Pleas,  that  such  consent  was 
not  the  result  of  coercion  on  the  part  of  the  husband,  but 
the  same  was  voluntarily  given,  and  of  her  own  free  will. 
In  short,  unless  with  her  assent  the  husband  has  no  con- 
trol over  her  estate,  except  as  her  agent,  and  by  authori- 
ty derived  from  her.  Notwithstanding  this  act,  how- 
ever, the  petitioner  insists  that  by  his  marriage,  which 
has  taken  place  since  the  decease  of  his  wife's  father,  the 
relation  of  guardian  and  ward  is  virtually  dissolved,  that 
he  is  entitled  by  virtue  of  his  marital  rights,  to  assume 
tiie  care  and  management  of  her  property,  in  such  way 
and  manner  as  shall  be  most  conducive  to  her  interest, 
and  under  such  restrictions  as  are  provided  by  law.  AI^ 
though  the  application  is  stated  to  be  made  with  the  ap- 
probation and  consent  of  his  wife,  yet  it  is  very  obvious 
her  assent  gives  no  additional  validity  to  the  claim,  for 
being  a  minor,  she  is  incapable  of  giving  consent.  If  it 
should  happen  that  her  estate  is  dissipated  by  an  improv- 
ident husband,  she  would  have  the  same  legal  rights  not- 
withstanding to  complain  of  the  conduct  of  her  guardian 
for  a  violation  of  duty,  in  surrendering  a  trust  committed 
to  him  by  her  deceased  parent.  The  petitioner  asks  the 
care  and  custody  of  her  property,  solely  by  virtue  of  his 
marital  rights,  without  any  complaint  against  the  perfor- 
mance of  the  trust,  on  the  part  of  the  guardian.  It  is 
that  pretension  alone  which  we  are  called  on  to  decide. — 
It  is  not  difficult  to  understand  the  distinction  between 
male  and  female  wards  on  the  principles  of  the  common 
law.  It  results  necessarily  from  the  marital  relations  that 
the  husband  should  have  the  custody  and  control  of  the 
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wife's  property,  as  well  as  her  person,  for  the  satisfactory 
reason  that  by  the  marriage  he  acquires  a  present  inter- 
est in  her  real  and  personal  estate  ;  but  it  is  not  easy  to 
perceive  how  the  same  consequences  should  follow  when 
by  an  alteration  in  the  law  the  marriage  ceases  to  confer 
on  him  any  title  whatever  to  her  estate.  And  this  is  the 
state  of  the  question  since  the  passage  of  the  act.  The 
husband,  it  is  true,  claims  the  management  of  the  estate 
as  her  trustee.  But  this  pretension,  if  acceded  to,  will 
inevitably  interfere  with  the  working  of  the  act,  for  I 
know  of  no  restrictions  provided  by  law  which  will  effec- 
tually guard  her  rights.  If  her  funds  are  suffered  to  go 
into  his  hands,  under  any  conditions  which  the  Court  may 
impose,  it  is  easy  to  perceive  how  readily  the  intention 
of  the  Legislature  may  be  eluded  from  the  difficulty  she 
would  experience  in  the  case  of  an  unprincipled  husband 
in  requiring  and  acquiring  that  possession  and  control  of 
her  separate  estate  which  he  here  contemplates.  To  the 
testamentary  guardian  her  father  has  given  the  care  and 
custody  of  her  estate.  Of  this  trust  he  cannot  divest  him- 
self, nor  can  he  be  compelled  to  reUnquish  it  until  she  ac- 
quires by  time,  a  legal  capacity  to  act  for  herself.  It  is 
plain,  under  the  provisions  of  the  act,  when  she  obtains 
her  majority  the  settlement  must  be  made  with  her,  the 
payment  to  her,  or  her  authorized  agent,  in  the  same 
manner  as  to  a  feme  sole.  It  is  possible,  though  I  sup- 
pose not  probable,  that  when  that  time  comes,  she  may 
not  be  as  willing  as  it  appears  she  now  is,  to  entrust  the 
care  and  management  of  her  estate  to  the  custody  of  her 
husband.  But  be  this  as  it  may,  we  have  the  plain  direc- 
tions of  the  act  for  our  guide.  The  testamentary  guar- 
dianship from  necessity  is  determined  so  far  as  respects 
the  control  of  her  person,  but  nothing  more.  That  is  the 
plain  result  of  the  marriage  contract ;  but  since  the  pas- 
sage of  the  act  the  same  rule  cannot  extend,  for  the  rea- 
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sons  given,  to  her  property.  In  this  act  we  see  no  differ- 
ence  between  male  and  female  wards.  This  presents  a 
fair  case  for  the  application  of  the  principle  ceusante  to- 
tumCf  ceuat  ipsa  lex.    Decree  affirmed. 

A.  Swineford,  for  appellant. 

Slenker  d&  Casey,  for  appellee. 


iDistrict  dourt  of  ^llt9l)tits  tmmtQ^^^mtCa. 

SAMUEL  McMTJNN  m.  EGBERT  CAROTHERS. 

DEBT  ON  8INQLB  BILL.  ' 

I.  TheoiaeomnKMilAw  piooaM  of  iateiplMdAr  k  wH  abolidMd,  tiMOgh  it 
ItbntteldomiiMd. 
9.  Tlie  principles  and  prmctiee  of  interpleading. 

Mr.  Shmler^  counsel  for  defendant,  suggests  that  the  de- 
f<Nidant  does  not  dispute  the  claim  of  the  plaintiff,  but  is 
ready  to  pay  it,  but  that  the  money  is  claimed  to  belong 
to  Charles  Stevenson,  administrator  of  Richard  Steven- 
son ;  it  being  the  proceeds  of  a  tract  of  land  sold  by  said 
Richard  Stevenson  to  Daniel  McMunn,  who  conveyed  the 
same  away  for  the  purpose  of  defrauding  his  creditors, 
and  that  the  plaintiff  purchased  knowing  the  fraud,  and 
sold  to  the  defendant  who  did  not  know  of  it,  and  that 
the  said  Stevenson  had  a  judgment  which  was  a  lien  upon 
the  lands  in  the  hands  of  the  fraudulent  vendee  and  there- 
fore upon  the  money  due  by  the  defendant,  an  innocent 
vendee. 

Mr.  Shaler,  thereupon  moves  that  Charles  Stevenson, 
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administrator,  &c.,  have  leave  to  come  in  and  interplead 
for  his  rights.    4  Rawle  100. 

Mr.  McCandkiif  contra. 

Dec.  30, 1848.     By  Ihe  Court,  Lowrie,  J. 

That  the  old  common  law  process  of  interpleader  is  not 
abolished,  though  it  is  but  seldom  used,  is  apparent  from 
all  our  decisions  as  to  these  ancient  forms.  They  may 
still  be  used  where  they  furnish  an  appropriate  remedy. 
And  perhaps  I  may  be  indulged  in  saying  that  our  Su- 
preme Court  has  manifested  an  expanded  and  expansive 
liberality  in  moulding  these  old  forms  into  conformity  with 
modern  practice.  Barnct  vs.  Ihrie  17  S.  d&  R.  211,  Weth* 
erow  vs.  Keller  11  S.  &  R.  271,  274,  Hurst  vs.  Fisher  1 
Watts  tf  S.  438,  Day  vs.  Hamburg,  1  P.  A.  Brown  82, 
Watson  vs.  Mercer  17  S.  &  R.  344.  Durand  vs.  Halbach, 
1  Miles  46,  Share  vs.  Becher  8  S.  &  R.  242,  Heller  vs. 
Jones,  4  Binn.  61. 

In  many  cases  the  principle  of  the  action  has  been  in- 
troduced in  another  form,  and  in  almost  all  cases  where 
the  form  has  been  introduced  it  has  been  altered  to  suit 
the  character  of  our  institutions  and  habits. 

And,  though  in  England  the  common  law  interpleader 
process  was  principally  confined  to  the  action  of  detinue, 
yet  in  equity  the  principle  was  as  wide  as  the  demands  of 
justice  required.  And  the  principles  of  equity  being  a 
part  of  our  common  law,  our  interpleader  is  no  less  ex- 
pansive in  its  principles  than  the  equity  process.  Coates 
vs.  Roberts,  4  Rawle  100. 

Nor  am  I  able  to  discover  that  the  common  law  proce- 
dure is  any  less  eflicient  in  its  forms ;  and  where  a  suit  is 
actually  brought  against  the  stakeholder  or  middleman,  it 
seems  to  me  that  the  common  law  form  is  the  most  sim- 
ple, ppeedy  and  economical.  Where  a  suit  is  only  ap- 
prelie  led  the  stakeholder  or  middleman  can  protect  him- 
self l\   h'\9  bill  in  the  equity  form. 
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Under  oar  praetieey  where  the  middleman  is  imedy  he 
may  take  the  simple  eoorse  of  giving  notiee  to  anothor 
6«ming  the  money  or  thing  in  controTersy,  to  eome  in 
and  defend  the  action  or  be  barred  d  his  claim.  Biit  this 
doM  not  €OnelasiTely  save  the  middleman  ftom  his  lial»l- 
tty  to  action  by  the  otiier  claimant,  for  the  latter  not  be- 
ing a  party  on  the  record  is  dot  barred  by  the  judgment^ 
until  the  fiiet  of  notice  is  properly  proTed.  The  middle- 
man is  not,  there(bre,  conclusively  protected  by  soch 
jndgment ;  for  his  proof  of  the  notice  may  fiul  him*  Be- 
sides, if  the  middleman  fail,  he  may  have  to  pay  the  costs 
himself,  without  any  recourse. 

It  would  therefore  seem  more  prudent  for  the  defend* 
ant  to  pursue  the  regular  common  law  form  of  coming  in 
and  ftUnghis  petition  or  suggestion,  admitting  the  debt  or 
duty,  and  his  willingtfiess  to  pay  or  perform*  and  stating 
the  claims  of  the  third  person,  and  pray  for  a  $eife  facUa 
to  bring  him  in  to  interplead.  Thus  the  third  person, 
called  the  gamiahee  (from  being  the  person  warned)  is 
compelled  to  come  \tk  and  set  up  his  daim,  and  is  conclu- 
ded by  the  proceeding,  without  extraneous  proof. 

We  have  been  so  much  in  the  habit  <^  applying  the 
word  garnishee  to  the  person  holding  the  property  in  dis- 
pute in  the  case  olt  an  attachment,  that  I  venture  to  call 
the  third  person  in  case  of  interpleader,  mm  iwiervemdr^  as  a 
person  occupjring  a  similar  relation  is  called  in  other  parts 
of  the  law.  Clement  vs.  Rhodes,  3  Addams  *Ecc  BL  87. 
Brotherton  vs.  Hellier,  1  Lee  Ecc  B.  609,  2  Domat  979. 
1  PMh.  Proceed,  Civ.  74. 

By  the  service  of  the  scire  facias  the  intervener  actual- 
ly becomes  a  party,  and  if  he  make  default,  the  plaintiff 
will  have  judgment  to  recover  th^  money  or  thing  claimed 
from  the  defendant,  and  his  damages  and  costs  from  the 
intervener.  If  the  intervener  comes  in  and  disclaims,  the 
plaintiff  recovers  of  coarse.    If  he  defends,  unsuccessful- 
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ly»  the  plaintiff  will  have  judgment  for  the  thing  elaimed 
against  the  defendant,  and  for  his  costs  and  damages 
against  the  intervener.  If  the  intervener  plead  the  issue) 
to  the  court  or  jury  is  between  him  and  the  plaintiff,  and 
the  defendant  stands  aside  altogether  and  has  nothing  fur^ 
ther  to  do  but  pay  the  money  or  deliver  the  thing  sued 
for  according  to  the  judgment  of  the  court. 

If  the  plaintiff  recover  he  has  judgment  against  the  de- 
fendant for  the  thing  claimed  and  against  the  intervener 
for  damages  and  costs,  and  if  the  intervener  recover  he 
shall  have  judgment  against  the  defendant  for  the  thing 
claimed,  and  against  the  plaintiff  for  his  damages  and 
costs.  If,  however,  the  money  be  in  court,  the  judgment 
of  course  is  that  the  party  recovering  shall  take  it  out  of 
court.  Usually  when  the  suit  is  for  money*  the  defendant 
offers  to  bring  it  into  court,  and  often  does  bring  it ;  and 
if  it  is  for  some  other  thing  he  keeps  it  safely  to  abide  the 
order  or  judgment  of  the  court. 

If  the  middleman  be  sued  by  two  claimants  severally, 
he  must  sue  out  his  scire  facias  to  interplead  in  the  suit 
first  brought,  or  if  they  are  both  brought  at  once,  then  in 
the  one  in  which  the  declaration  shall  be  first  filed  or  which 
the  court  shall  direct. 

The  principles  will  be  found  fully  stated  under  the  titles, 
garnishee,  enterpleader  and  interpleader,  in  Jacob's  Law 
Dictionary,  and  in  the  Abridgements  of  Brooks,  Fitsher- 
bert,  and  especially  Viner  and  2  Mod.  Entries  425  b.  And 
it  is  very  easy  to  see  how  largely  the  court  of  Chancery  has 
drawn  upon  the  common  law  principles  for  its  guidance  in 
the  much  more  modem  equity  procedure. 

And  the  principle  of  interpleadiig  is  scattered  all 
through  our  law.  As  where  heirs,  devisees  and  terre  ten- 
ants come,  in  one  notice  by  writ  or  by  the  party,  to  defend 
for  their  interests.  Where  a  warrantor  or  landlord  comes 
in  on  notice  to  defend  an  action  of  ejectment  and  other 
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cases.  And  where  the  principle  is  so  clearly  a  part  of 
oar  law,  I  am  not  able  to  see  why  we  should  reject  the 
aid  of  an  old  and  simple  form  ready  made  for  oar  ase, 
merely  becaose  it  has  long  been  oat  of  use.  It  recom- 
mends itself  to  oar  attention  by  the  fact  that  there  is  no 
more  sunple  and  effective  mode  of  proceeding  in  any  part 
of  oar  practice.  We  mast  therefore  grant  leave  to  come 
in  and  interplead.  As  it  is  a  volantary  appearance  by  the 
intervener  we  make  a  special 

O&DBB: 

It  being  here  saggested  to  the  Coart  by  Mr.  Shaler, 
coansel  for  the  defendant,  and  also  for  Charles  Stevensoni 
administrator  of  Richard  Stevenson,  dec'd.,  that  the  claim 
of  the  plaintiff  in  this  case  is  not  dispated  by  the  defend- 
ant, and  that  he  is  willing  to  pay  the  same  into  Coart,  and 
that  the  said  Charles  Stevenson,  administrator  &c.,  is  in 
law  entitled  to  have  and  receive  the  same  from  the  said 
Robert  Carothers  by  title,  to  which  the  said  plaintiff  is 
privy,  and  the  coansel  having  thereapon  moved  the  coart 
that  the  said  Charles  Stevenson,  administrator,  have  leave 
to  appear  imd  interplead  in  said  action  and  set  aphis  claim 
for  ihe  said  money,  the  damages  and  costs  of  the  said 
action  to  abide  the  event  thereof  in  the  same  manner  as  if 
it  had  been  originally  broaght  against  the  said  intervener, 
Charles  Stevenson,  administrator,  &c.;  the  coart  on  hear- 
ing the  coansel  for  the  plaintiff,  do  order  and  direct  ac- 
cordingly. 


fOrWe  ire  ailnd  bj  a  diiluit  comfpondent  if  w«  will  pennit  him  to 
r«?i«w  Om  daeiiien  ia  Haji  et  al.  ▼.  HeidMerg,  9th  Burr.  Certainly— 
if  the  renew,  upon  peniaal,  ihoiild  appear  to  be  wortfaj  a  place  in  the 
Joomal. 
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JAMES   BOLLA'S   CASE. 


[Bepoit«d  for  the  American  Lew  Joamel.] 

Where  death  entoet  befond  the  limitf  of  the  DUtrict  of  Cokimbia,  bj  reafon 
of  a  blow  giren  wUUn  the  District,  the  Criminal  Coortt  of  the  Dtttrid  hare  ao 
jnriadiction  to  try  the  offender  for  the  ranrder. 

James  Rolla,  was  arraiged  before  Jadge  Crawford,  of 
the  Criminal  Court,  District  of  Columbia,  upon  the  charge 
of  murder.  It  appeared  from  the  evidence  that  Rolla 
commanded  a  small  vessel  which  he  plyed  on  the  Poto- 
mac. The  deceased,  whose  name  was  Salsbury,  was  his 
mate.  An  altercation  ensued  between  these  two  individ- 
uals on  board  of  the  vessel,  which  at  that  time  had  sails 
set  with  a  fair  wind,  and  was  only  a  short  distance  from 
the  wharf  at  Georgetown,  D.  C.  Salsbury  seized  a  pad- 
dle, and  it  is  believed  advanced  towards  Rolla,  who  had 
in  his  hand  a  heavy  piece  of  wood  called  a  tiller,  and  used 
in  steering  the  boat ;  he  also  advanced  and  felled  Sals- 
bury  to  the  deck  of  the  vessel  by  means  of  this  tiller.— 
Rolla  kept  on  his  course  until  he  arrived  at  a  landing  be- 
yond the  boundaries  of  the  District  of  Columbia,  and  here, 
on  board  of  his  boat,  Salsbury  died.  The  counsel  for  de- 
fence contended  that  in  as  much  as  the  offence  was  not 
completed  in  the  District  of  Columbia — (it  appearing 
that  although  the  murdered  man  having  received  the  blow 
in  that  jurisdiction — ^he  died  in  another) — ^that  he  could 
not  be  tried  here,  if  indeed  he  could  be  tried  anywhere 
for  murder.  The  learned  Judge  was  of  the  opinion  that 
Rolla  could  not  be  tried  in  the  District  of  Columbia  for 
murder — ^buthe  intimated  that  he  might  be  properly  tried 
for  that  crime  in  the  State  where  Salsbury  died.  The 
prisoner  was  accordingly  remanded  to  ]ail  to  await  the  re- 
quisition of  the  proper  authorities.  Five  or  six  weeks 
having  elapsed  and  no  requisition  having  been  made, 
Rolla  was  brought  out  under  a  habeas  corpus  and  dis- 
charged. 

E,  Morgan  if  Ratcliff,  for  defence. 
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RxroETt  OP  Casks  ftrgaed  and  determioed  io  ihm  Court  of  ChaBcenr  of 
tho  Stoto  of  Now  York.  By  Outxe  L.  Baebovk.  Vol.  3.  Pub- 
liihod  bj  BMilu,Ck>iild  ftCo.,  144Nmbbv  Street,  New  York;  ud  bj 
Gould,  Bonks  dc  Gould,  104  State  Street,  AlbtBT.    1849. 


A  SoFFLBMSiiT  to  Harrison's  Aoalytical  Digest,  ooatmiiig  a  difsst  of 
all  the  reported  oases  deeided  io  the  Courts  of  Eqoilj,  Commoo  Law, 
Admiral^,  and  the  Ecclesiastical  Coorts;  and  bj  the  Lord  Chancellor 
of  Ireland,  io  the  years  1846,  1647  and  1848.  By  R.  Tarrant  Harri- 
son, Esq.  Vol.  6.  Supplement  ?ol.  2.  Publisiied  fai  PhikdelDhia  by 
Robert  H.  Small,  Law-bookseller,  35  Minor  Street.    1849. 

The  Code  op  Peocedueb  of  the  Slate  of  New  York,  as  amended  by  the 
Legislature  by  an  act  passed  11th  April,  1849 ;  as  prepared  by  the  Se- 
cretary of  State.  Published  by  Gould,  Banks  dc  GouM,  Albany ;  and 
Banks,  Gould  ic  Co.,  New  York. 

A  Teeatise  on  the  Ci? il  Jurisdiction  of  Justices  of  the  Peace ;  to  which 
are  added  outlines  of  the  powers  and  duties  of  County  and  Town  Offi* 
cers  in  the  Slate  of  New  York,  adapted  to  the  Sututes  and  Code  of 
Prooednie ;  and  containing  directions  and  praetiea]  forms  for  every  oiril 
case  which  can  arise  before  a  Justice,  under  the  Statutes  and  the  Code. 
By  Thomas  W.  Wateeman,  Counsellor-at-Law.  Published  by  Banks, 
Gould  dc  Co.,  Albany ;  and  Gould,  Banks  dc  Gould,  New  York. 

All  these  publications  appear  in  a  handsome  dress;  and,  when  we  have 
room,  we  shall  notice  their  contents. 


BARR»S  PENNSYLVANIA  REPORTS. 

The  9th  volume  of  these  reports  is  before  us-  It  is,  as  usual,  neatly 
pvinted  on  good  paper  and  well  bodnd.  But  we  have  foUen  upon  more 
typographical  errors  In  this  volume  than  were  observed  in  the  preceding 
ones.  An  individual  who  is  fomiliar  with  the  matter,  before  it  goes  into 
tiie  hands  of  the  compositor.  Is  generaDy  a  bad  proof  reader.  Knowing 
what  ought  to  be  printed,  his  mind  mas  a  head  of  the  ^ypes  and  errors 
frequently  escape  him  which  would  readily  be  deleoted  by  otheis  less 
foadiar  witfi  tiie  contents  of  die  work. 

Butour  friend,  die  Reporter,  has  inadvertantfy,  in  his  syUabus,  affixed 
a  very  important  qualification  to  the  dectskm  in  Dale  vs.  Medcalf,  p.  108, 
wfakh  is  not  to  be  found  in  the  decision  ibelf.  In  that  case,  Mr.  Justioe 
BuBRSiDB  has  entirely  surpassed  himself  both  in  a^ie  and  matter.  The 
great  Consttetionai  principle  is  broadly  affirmed  that,  a  Sheriff's  sale  on 
a  fi.  fo.  after  thb  return  day  being  void,  the  Legislatuie  have  no  Constita- 
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tioiial  power  to  declare  it  Telid,  and  thof  **  take  one  man*!  land  and  give 
it  to  another.*'  The  learned  Judge  renden,  what  was  certainly  doe  to 
the  profeationt  an  apology  for  hit  participation  in  the  deciaion  of  Mengea 
▼f .  Wertman,  and  we  hope  that  his  two  brethren  on  the  bench,  who  made 
up  die  miyority  in  favor  of  that  deciiion,  will,  ere  long,  diecharge  die  debt 
which  it  equally  dne  from  aU  who  assented  to  the  doctrine  of  that  case. 
Indeed,  Mr.  Joatice  Bumside  displays  a  trait  which  is  quite  unnsnal  with 
tiioae  high  ih  power — he  goes  far  to  place  the  decision  of  the  case  of  Man- 
ges ft.  Wertman  upon  its  true  ground,  that  of  error  in  tb»  first  decision  of 
tiie  caae  by  die  Supreme  Court,  which  the  objectionable  act  of  Assembly 
was  designed  to  correct  An  opinion  of  so  much  impcnrtance  ought  not 
to  be  marred  by  an  erroneous  syllabus  limiting  the  j^rtiic^  to  the  protec- 
tion of  purduuen.  The  invasion  of  the  vested  rights  of  die  arigmal  par" 
ties  to  the  controversy  is  as  much  forbidden  as  destroying  the  rights  of 
pwrehasers  under  them.  The  rights  of  all  are  equally  protected  nnder 
the  constitution  and  by  the  decision. 

In  Tomb's  appeal  there  is  quite  a  judicial  *'fiart  ^*'  between  the  Chief 
Justice  and  the  Presidentof.  the  8th  District.  The  good  natored  Chief 
appears  to  have  had  his  equanimity  so  &r  disturbed  by  the  remarks  of  die 
President  below,  that  in  order  to  vindicate  the  doctrine  attacked  he  goea 
io  far  as  (o  order  a  judgment  in  favor  of  parties  who  had  not  appealed  or 
otherwise  invoked  the  protection  of  the  Supreme  Court. 

We  Buy  hereafter  bestow  a  further  notice  on  this  interesting  volume. 


A  TasATisE  OB  the  Law  of  Patents  for  Useful  Inventions  in  the  United 
States  of  America.  By  Georee  Tick  nor  Curtis,  Counselbr  at  Law. 
Boston :  Charles  C.  Little  &  James  Brown.    1849. 

Few  subjects  to  which  professional  attention  is  caHed  embarraas  law« 
yers  more  than  the  law  of  patents.  Many  prudent  members  of  the  bar 
decline  giving  opinions  of  any  kind  on  the  law  of  patents,  and  none  giv» 
them  with  much  confidence,  except  the  very  few  who  have  made  this 
branch  a  peculiar  and  constant  study. 

A  good  modern  book  was  much  needed  on  this  intricate  and  embar- 
rassed branch  of  legal  learnin;:.  And  such  a  book  has  Mr.  Curtis  given 
BS.  It  is  very  evident  tltat  this  work  is  indeed  **  the  firuit  of  careful  stu- 
dy.'*  The  language  of  the  Preface  is  highly  appropriate  and  just.  **I 
have  endeavored''  says  the  ;;titlior  '*  to  walk  carefully  by  die  light  of  ad* 
judged  cases ;  and  altbougl^  experience  has  taught  me  that  the  Patent 
Law  admits  of  less  redoctioD  to  precise  rules  and  axioms  dian  any  other 
branch  of  Jurisprudence,  I  have  ecdeavorcd  to  indicate  the  true  uses  o[ 
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the  jndgmeots  and  opinkmt  of  the  Courti.  The  opiDions  and  decisions 
of  JndfOf  in  patent  caoiea  can  rarely  be  treated  strictlj  as  precedents, 
vnlesstfaejcooceni  the  ooDstmctMHi  of  a  statute.  They  are  to  Im  regard- 
ed as  iilMSinilfcws  of  the  principles  of  tfaekw,  when  appfied  to  a  particular 
stale  of  laeti;  and  eonse^n^ndy  a  precise  role  is  rarely  to  be  eliminated 
tnm  teai,  by  separation  of  die  principle  from  the  frets  to  which  it  has 
been  applled«  unless  it  is  certainly  one  of  general  or  nnifersal  applioati9n." 

The  amngement  of  tiie  work  is  excellent.  The  preliminary  obserra- 
HOBS  are  soond,  scientific  and  practical,  and  wiD  repay  an  atlentife  con- 
sideiation  by  tiie  general  as  well  as  by  the  legal  student  The  citatkm 
of  ai^MMrities  Is  Tory  copions,  and  we  beUere  few  if  any  patent  cases  of 
vahie  have  been  omitted.  The  index  of  die  cases  cited  is  made  as  all 
indexes  ahenld  be,  and  is  a  model. 

In  an  appendix  all  die  United  States  Statutes  are  printed  at  length,  and 
also  Jndge  Cranch's  Decisions  in  cases  of  appeal  from  die  Commissioner 
of  Patents.    Both  of  diese  are  of  great  practical  falue  and  con?enience. 

We  do  not  pretend  to  be  Tory  frmiliar  with  die  law  of  patents,  bat  a 
mere  corsory  examination  of  die  plan  and  execntion  of  this  book,  has 
satisfied  us  that  we  hazard  nothing  in  commending  it  to  our  professwnal 
brethren  as  avaloable  goide  and  aid  among  the  thorns  and  brambles  diat 
hedge  about  diis  intricate  branch  of  jnrispnidenee. 


The  CfaBRXRAii  Laws  op  Pxnnstltaria  from  the  year  1700,  to  April 
1849,  chronologically  arranged,  widi  notes  and  references  to  all  the  I)e* 
dsions  of  die  Supreme  Court  of  PennsylTania.  Gifinc  constructioa  to 
said  laws.  With  a  copious  and  minute  Index.  Second  Edition.  Cora- 
pfled  by  James  Dunlop,  of  Pittsburgh.  Philadelphia:  T.  &;J.W  John- 
son, Law  Booksellers,  No.  197  Chesnut  street.    1849. 

The  publishers  have  fiifored  us  at  an  early  day  with  a  copy  of  this  new 
and  improfod  edition  of  the  public  general  laws.  The  first  edition  prored 
highly  satisfiictory  to  the  professioo  throughout  the  State,  and  met  the 
want  Toiy  generally  felt  of  a  good,  couToniendy  arranged  and  well  index- 
ed Tolume  of  the  public  acts  distributed  in  die  order  of  time  and  embraced 
within  a  comparathrely  small  compass. 

The  notes  and  references  have  been  confined  to  die  decisions  and  dicte 
of  oar  own  Conrts,  and  have  been  designed  to  illustrate  and  elucidate  die 
various  acts  of  Assembly.  They  are  brief;  carefully  stated,  copiously  ci- 
ted and  conveniendy  printed  in  a  dear  type,  at  the  bottom  of  die  page.— 
We  have  taken  some  pafais  to  examine  these  citatioos  and  have  studied 
one  or  twoacts  widi  the  aid  of  the  foot  notes,  and  we  heartily  thank  our 
friend  Mr.  Dunkip  for  a  grsat  saving  of  thne  and  kbor. 
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The  amoant  of  time  and  toil  expended  on  Mb  book  miift  hmwm  been 
eaoraoiis.  Fourteen  haodred  pegee  compaetly  printed,  with  loot  notee 
end  moit  commendably  fai^ol  tide  margin  notee  and  an  index  emfaracinf 
iome  two  hundred  dosely  paclLod  pages,  demands  an  amoont  of  labor 
which  none  bat  a  brother  laborer  in  the  same  field  can  fully  nnderttand 
or  appreciate.  Mr.  Dnnlap  deser?ea  the  gratefol  dianka  oi  hk  proles- 
sional  brethren  for  the  latis&ctory  manner  in  which  he  has  peilbrmed  a 
most  diflknlt  and  iriisome  task.  This  edition  will  nnqoestionaUj  sapar> 
cede  all  other  Digests  of  the  Public  General  Laws,  and  wUl  be  found,  as 
it  well  deserves  to  be,  on  the  table  of  OTeiy  practising  lawyer  tfarougli* 
out  die  Commonwealth.  The  typographical  execution  is  unexoeptiooa- 
ble.  We  ha?e  ne?er  seen  a  book  from  the  Messn.  Johnson's  house 
which  desenres  warmer  commendation  in  OToiy  point  of  view. 


PuBUc  Laws  op  thk  Unitkd  Statks  of  Auxxica,  passed  at  the 

Second  Session  of  the  Thirtieth  Congress:  1848,  1849.  Carefully  col- 
lated with  the  originals  at  Washin£ton.  Edited  by  Georae  Minot^ 
Counsellor  at  Law.  To  be  continued  annually.  Boston :  Cbaries  C. 
Little  and  James  Brown.    1849. 

We  hsTo  so  recently  noticed  the  pubKc  acts  oi  the  General  Gofum- 
ment  of  the  session  of  1847, 1848,  that  we  need  only  refer  to  that  notioe 
(see  1  Am.  Law  Jour.  525)  for  our  opinion  of  the  Talue  of  dus  pamphlet^ 
which  is  in  every  respect  like  its  predecessors,  and  is  indeed  intended  to 
form  part  of  the  same  book.  The  Statutes  at  large  as  printed,  annotaled 
and  published  by  our  friends  Messra.  Uttle  dc  Brown  of  Boston,  are  of 
immense  practical  raloe  to  the  profession,  and  we  doubt  not  that  a  ready 
and  extended  ssle  will  attest  the  opinion  of  the  Bar  throughout  Ihe  whole 
country. 


RxPoaTS  OP  Cases  argued  and  determined  in  the  English  Court  of  Chan- 
cery, with  notes  and  references  to  both  English  and  American  deci- 
sioDS.  By  John  A.  Dunlap,  ConnBellor-at-Law.  Vol.  20.  ConUiining 
^e  first  Tolume  of  Younge  and  Collier's  Reports.  PuUif^ed  by  Banks, 
Goold  dc  Co.,  144  Nassau  street,  New  York:  and  by  GouM,  Banks  dc 
Cbuld,  No.  104  State  street,  Albany. 

These  Tolumes  embrace  the  period  from  Michaelmas  term  1841,  to 
Trinity  term  1842,  and  contain  the  decision  of  Vice  Chancellor  Sir  J.  L. 
Knight  Bruce,  during  that  period  of  time.  The  English  and  American 
notes  are  numerous  and  valuable,  and  the  American  re-publication  is  in 
the  usual  excellent  style  of  the  pulUshers. 
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RxpoKTS  or  Cases  argued  and  determiiied  in  the  Court  of  Appeals  of 
the  State  of  New  York,  hj  George  F.  Comatock,  vol.  1.  Gonld,  Banks 
&;  Gonld,  104  State  street,  AUmdj  :  Banks,  Gould  6c  Co.,  144  Nasaan 
street,  New  York. 

The  irst  Tolnme  of  the  decisk>ns  of  tiie  new  Court  of  Appeals  of  the 
State  of  New  York,  has  made  its  appearance.  It  is  well  printed,  on  ex- 
cellent paper,  and  neatlj  bound.  But,  what  is  of  more  importance,  it  % 
full  of  matter,  rich  in  interest  and  highly  Taluable  to  the  profession.  The 
first  case  in  the  book  aflSrms  the  doctrine  diat  it  is  the  ri|^  and  du^  of 
-  a  Judge  of  the  Court  of  Appeals  to  take  part  in  the  determinatbn  of 
causes  brought  up  from  a  subordinate  Court  of  which  he  was  a  member, 
and  in  the  decision  of  which  he  took  part  in  the  Court  below.  Mr.  Jus- 
tice Caton,  of  the  Supreme  Court  of  Blinois,  a?ai1ed  himself  of  this  prir- 
ilege  to  its  fultest  extent  Not  being  satisfied  with  the  decision  of  the 
majority  of  the  Court  overruling  one  of  his  decisions,  he  is,  we  perceire, 
delivering  himself  of  a  long  dissenting  opinion,  the  first  part  of  which  is 
published  in  the  July  No.  of  the  •«  Western  Legal  Observer.*'  It  is  «« to 
he  coiUinued.^    We  are  entirely  unable  to  sky  when  it  will  be  concluded. 


PsKHSTLTARiA  Stati  RiPOKTs,  ooutunlng  cssos  adjudged  in  the  Su- 
preme Court  during  May  term  and  part  of  July,  1848.  Vol.  8.  By 
Kobert  M.  Barr,  Stote  Reporter.  Phikdelphia:  T.  ft  J.  W.  Johnson, 
Law  bookselleis  and  publisheis.    1849. 

This  Tolume  contains  555  pages.  Although  abstracts  of  most  of  the 
decisions  contained  in  it  have  been  already  given  to  the  profession  in  the 
American  Law  Journal,  yet  it  is  all  important  to  the  careful  practitioner 
that  he  should  have  access  to  every  deciswn  of  the  Supreme  Court  at 
length.  The  abstracts  published  in  the  American  Law  Journal,  fiur  in 
advance  of  the  State  Reports,  are  not  intended  as  a  substitute  for  them ; 
but  are  only  to  be  received  as  brief  notices  of  what  has  been  decided  in 
order  te  guard  the  profesnon  againat  surprise,  to  give  them  the  eariiest 
intelligence,  and  to  enable  them  to  obtain  more  fuD  reports  of  cases  affect- 
ing the  interests  of  their  clients.  The  8th  volume  of  Mr.  Barr*s  reports 
Is  rich  in  its  contents  and  of  course  is  entirely  indispensible  to  the  profes- 
skm  in  Pennsylvania.  The  cases  appear  to  be  well  reported,  and  the 
publishers  have  perfmned  their  part  in  thenr  usual  handsome  style. 
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[  From  tlie  Pbiladelplik  Legal  IntoUigeDcer.] 

Spxbchbi  or  Defehdants'  Counsel  and  the  Charge  of  Judge  BuKir- 
8IDX,  Id  the  ease  of  Hinchinaii  m,  Ritchie,  et  aL  Keported  bj  OlHrer 
Dyer  and  Denois  F.  Mnrphj.  , 

We  ha?e  receWed  from  Meaara.  E.  C.  6c  J.  Biddle,  No.  6  South  FlfUi 
atreet,  a  pamf^et  of  near  two  hundred  pages,  with  the  aboye  title,  pub- 
^shed  for  the  purpose  of  showing  **  more  fully  than  has  been  done  by 
tiie  public  press,  the  grounds  upon  which  the  plaintiff  was  confined  in  the 
Asylum,  why  some  of  the  defendants  were  instrumental  in  placing  him 
there,  and  why  others,  particulariy  those  connected  with  the  institution, 
considered  his  remaining  there  as  long  as  he  did,  necessary  and  proper.** 
The  well  known  character  of  Messrs.  Dyer  Sc  Murphy  as  reporters,  is 
sufficient  e?idence  of  the  correctness  of  their  part  of  the  work.  The  ty- 
pography is  admirable,  and  reflects  great  credit  upon  the  publishen.  The 
pamphlet  is  finr  sale  by  the  bookseOera  generally. 


KxpoKTS  OP  Cases  in  Law  and  Equi^  in  tiie  Supreme  Court  oC  N.  Yorii. 
By  Olirer  L.  Barbour,  Counsellor-at-Law.  Vol.3.  Published  by  Gould, 
Banks  6c  Gould,  104  State  street,  Albany :  and  by  Banks,  Gould  6c 
Co.,  144  Nassau  street.  New  York.    1849. 

This  folvme  contains  reports  of  cases  decided  from  May  1848  to  July 
1848.  Although  the  Supreme  Court  is  not  die  highest  tribunal  in  New 
York,  the  learning  of  those  who  preside  in  it  entitles  its  decisions  to  the 
most  respectful  consideration.  The  volume  before  us  displays  the  usual 
alnlity  of  the  Reporter,  and  the  same  neatness  in  the  style  of  the  printiof 
•and  binding,  which  characterises  the  preceding  Tolumes. 


Brightly^s  Digest  of  the  Laws  of  Penngylvama^  for  1849,  was  reoeived 
a  considerable  time  before  the  pamphlet  laws  for  the  same  year*  The 
late  period  at  which  die  acta  of  Assembly  are  published  is  a  awe  otII. — 
Some  proTision  ought  to  be  made  for  the  pubfication  of  the  laws  throng* 
out  the  State  as  soon  as  they  are  enacted,  and  before  they  go  Into  opera- 
tion. We  see  it  stated  that  eyen  among  die  Sandwich  Islanders,  a  nation 
but  recently  cirilized,  a  proTision  is  inserted  in  each  statute  of  a  general 
nature,  that  it  **  shall  take  effect  on  the  day  of  ita  publication  in  the  PoUjf* 
nesian  newspaper."  An  example  worthy  of  imitation  by  the  Legislature 
of  Pennsylvania. 
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Vimm  of  i$as0  o.  iletbUberg-^^Stl)  Bart,  203* 

[  In  giving  publiei^  to  the  Mowing  trticto,  from  tho  pon  of  a  diftani 
eonospondont,  it  b  proper  to  obfonre  that  the  editon  of  the  American 
Law  Joomal  are  merely  diichaiging  a  dntj  to  the  profeanon  in  permit* 
ting  a  fiill  infestig^tion  of  die  decision  to  which  it  refen.  We  expreit  no 
opinion  on  the  Tiewt  of  the  writer.  Bnt  we  gi?e  him  a  hearing  becanse  the 
ipieetion  diecofsed  if  one  of  general  importance.  The  writer  will  per- 
oaive  that  in  die  exerdie  of  editorial  diicretioB,  we  have  omitted  eeTeial 
•entonoee  and  paragraphs,  which  we  thought  not  suitoble  to  the  object  in 
▼iew.  .£o.  Am.  Law  Joun.] 

HAYS  vs.  H£1DELB£RQ— 9tb  BARR'S  REP.  203. 

This  is  a  decision  made  by  a  bare  majority  of  the  Su- 
preme Conrt  of  Pennsylvania,  and  announces  doctrines, 
as  we  think,  novel  to  the  profession  and  unsastained  by 
previous  authority. 

The  statement  of  facts  in  the  case  is  not  very  clear  or 
satisfactory,  yet  sufficiently  so,  j>erhaps,  to  prevent  any 
material  misapprehension  as  to  the  ckaracter^of  the  con- 
flicting titles. 
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The  following  is  the  first  point,  and  the  main  one  de* 
eided  in  the  eanse : — *'  A  sale  by  the  Sheriff  ander  a  jadg* 
ment|  to  the  administrator  of  the  defendant,  who  paid  no 
money  bat  purchased  in  trust  for  the  creditors  and  heirs, 
is  fraudulent  as  to  creditors,  and  they  may  proceed  by 
execution  on  judgments  subsequently  recovered  and  sell 
the  land." 

From  this  proposition  we  dissent  in  its  abstract  form ; 
and  still  more  in  connection  with  the  facts  of  this  case. 

It  is  not  disputed  that  an  administrator  has  an  equal 
right  with  any  odier  person  to  become  a  purchaser  of  the 
real  estate  of  his  intestate,  at  a  Sheriff's  sale.  Fisk  v. 
Sarver,  6  W.  dD  S.  28.    This  being  settled : 

The  second  question  is  whether  a  bona  fide  sale  by 
a  Sheriff  to  the  administrator,  is  void  as  to  creditors 
under  the  statute  of  18th  Elizabeth  ch.  5,  in  consequence 
of  the  non-payment  of  the  purchase  money  to  the  Sheriff, 
and  because  the  purchaser  intended  to  hold  the  property 
for  the  benefit  of  the  creditors  and  heirs  t 

It  is  assumed,  as  was  the  fact  in  this  case,  that  the  sale 
is  made  in  the  usual  form.  The  writ  is  resumed  *<  prop- 
erty sold"  and  *'  money  made."  A  deed  is  acknowledged 
by  the  Sheriff  in  open  Court,  and  delivered  to  the  purchar 
ser.  It  is  absolute  on  its  face,  and  there  is  no  trust  of 
any  kind — ^written  or  parol — to  which  the  Sheriff  is  a  par- 
ty. The  only  trust  consists  in  the  purchasers  intention  to 
give  the  creditors  and  heirs  the  benefit  of  his  bargain. — 
No  fraud  is  charged  against  either  the  purchaser  or  the 
Sheriff. 

The  case  before  us  decides  that  such  a  sale  h  void  as  to 
creditors,  if  the  money  have  not  been  actually  paid  to  the 
Sheriff,  and  merely  because  the  purchaser  intended  to 
save  the  property  for  the  creditors  and  heirs. 

We  shall  contend  in  answer  to  this  proposition :  1st 
that  it  is  no  concern  of  the  creditors  whether  the  pnrcha- 
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chaser  pays  the  money  to  the  Sheriff  or  not.  2d.  That 
the  purpose  or  intentions  of  the  purchaser  when  he  bnys, 
can  have  no  effect  to  convert  an  absolute  sale  by  the 
Sheriff  into  a  trust  in  the  hands  of  the  purchaser— in 
other  words  there  can  be  no  trust  in  such  sale,  unless  the 
Sheriff  himself  be  a  party  thereto ;  andi  therefore,  the 
Court  were  greatly  mistaken  in  assuming  that  the  Sher- 
iff's sale  in  this  instance  was  a  trust  at  all.  8d.  That  no 
Sheriff's  sale  has  ever  been  held  void  save  for  actual 
fraud ;  and  the  aflhmative  of  the  proposition  is  an  absurd* 
ity  in  law,  and  a  contradiction  in  terms. 

And  first,  **  it  is  no  concern  of  the  creditors  whether 
the  purchaser  pays  the  money  to  the  Sheriff  or  not  ?"  The 
following,  with  one  exception,  are  opinions  of  the  Su- 
preme Court  of  Pennsylvania :  <<  If  the  return  of  the  Sher* 
iff  be  false,  or  there  be  any  neglect  of  duty  by  the  under 
Sheriff  or  bailiff,  the  Sheriff  is  alone  responsible  to  the 
party  injured.  As  between  conflicting  execution  creditors 
it  cannot  be  gainsaid ;  the  injured  party  having  an  ade- 
quate remedy  against  him*  The  parol  evidence  was  given 
to  contradict  the  Sheriff's  return,  and  for  that  purpose 
was  clearly  inadmissable."  Rogers,  Justice,  Hentz  vs. 
Hamman,  5  Whart  154. 

"  The  writ  filed  in  the  office  became  thereby  a  record 
of  the  office,  nor  could  parol  evidence  be  received  to  con- 
tradict it"  Sergeant,  Justice,  in  Sample  v.  Coulson  9 
yV.  S^  S.  85. 

<<  A  return  of  money  made  to  a  venditioni  exponas  dis- 
charges the  debt,  and  fixes  the  right  of  the  plaintiff,  and 
the  liability  of  the  Sheriff  in  the  same  manner  as  such  a 
return  to  a  fi.  fa.  Gibson,  C.  J.,  in  Boas  vs.  Updegrove» 
5  Barr  516. 

**  By  the  return  and  the  acknowledgment  of  the  deed 
the  Sheriff  becomes  fixed  for  the  amount  of  the  bid." — 
Sogers,  Justice,  in  Hartman  v.  Stahl,  2  Penn'a.  R.  228. 
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In  Boll's  LeMee  vs.  Sheridine,  1  Uar*  &  J*  *  Several  de- 
positions were  read  by  consent  to  prove  among  other 
things  that  the  said  porchaser  did  not  comply  with  the 
terms  of  the  Sheriff's  sale  of  the  said  land  by  paying  the 
porchase  money*  and  that  indulgence  had  been  granted  to 
him  by  the  depnty  Sheriff  who  made  the  sale,  and  by  the 
plaintiflb  in  the  judgments  on  which  the  fieri  facias  is- 
saed." 

<«  Chase,  Ch.  J.  The  Court  are  of  opinion  that  the 
lessor  of  the  plaintiff  in  this  case  acquired  a  legal  title  to 
the  land  in  question,  by  the  sale  under  the  fieri  facias,  the 
return  made  by  the  Sheriff,  and  the  deed  made  by  the 
Sheriff  to  the  lessor  of  the  plaintiff,  pursuant  to  the  return 
made  on  the  fieri  facias,  which  title  cannot  be  impeached 
or  defeated,  but  hg  proof  €f  framd  or  toUmtiom  hdwem  tke 
Sherifomd  tke  pmrcka$ert  tke  leeeor  oftkeflaimt^  im  ikie 
emitJ* 

If  the  law  be  as  it  was  decided  in  these  cases-pand  we 
think  the  Supreme  Court  of  Pennsylvania,  at  least,  are 
estopped  to  deny  it — ^we  have  established  our  position, 
that  it  is  no  concern  of  the  creditors  whether  the  purcha- 
ser pays  the  money  to  the  Sheriff  or  not"  If  the  Sheriff 
have  returned  a  sale  he  is  *fixed  for  the  amount,  and  the 
creditors  cannot  gainsay  the  payment,  or  inquire  whether 
the  money  was  actually  counted  down  or  not ;  that  is  a 
question  belonging  exclusively  to  the  Sheriff  and  his 
vendee. 

Our  second  proposition : — <<  That  the  purpose  or  inteih 
tions  of  the  purchaser,  when  he  buys,  can  have  no  effect 
to  convert  an  absolute  sale  by  the  Sheriff  into  a  trust  in 
the  hands  of  the  purchaser, — in  other  words,  there  can  be 
no  trust  in  such  sale  unless  the  Sheriff  be  a  party  thereto.' 

This  proposition,  indeed,  is  in  one  view  but  a  corollary 
of  the  preceding  one ;  for,  if  the  sale  is  returned  as  abso- 
lute for  money,  the  creditors  cannot  be  allowed  to  con- 
trovert the  fact. 
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But  how  could  a  sale  be  made  in  trust,  except  the  Sher- 
iff himself  so  conveyed?  He  is  the  party  conveying,  and 
must  therefore  be  party  to  all  the  terms  of  the  convey- 
ance. It  matters  not  whether  the  vendee  purchases  for 
his  own  use,  or  for  others ;  to  him  the  Sheriff's  sale  is  ab- 
solute. He  may  have  bought  for  the  benefit  of  others  or 
not ;  but  that  is  a  question  between  himself  and  them ; 
and  their  decision  either  way — to  accept  or  reject  it — can- 
not impair  the  validity  of  the  Sheriff's  sale  already  made, 
and  absolute  in  its  terms  between  the  Sheriff  and  the  pur- 
chaser. <<  Whenever  a  party  undertakes  to  do  any  act  as 
the  agent  of  another,  if  he  does  not  possess  any  authori- 
ty from  the  principal  therefor,  or  if  he  exceeds  the  au- 
thority delegated  to  him,  he  will  be  personally  responsible 
therefor  to  the  person  with  whom  he  is  dealing  for,  or  on 
account  of  his  principal.'*  Story's  Agency  sect.  264.-^ 
The  principal  may  always  elect  to  ratify  the  act  if  it  is  for 
his  benefit,  and  1o  disavow  it,  if  it  is  to  his  injury."  lb* 
sect  248. 

Save  only  in  the  case  before  us,  it  has  never  been  held 
by  any  Court  that  the  refusal  by  a  principal  of  the  bene- 
fit of  a  purchase  made  on  his  behalf  by  one  assuming  to 
purchase  for  his  use,  but  without  authority,  annulled  the 
contract  or  sale  between  the  parties.  It  has  always  been 
supposed  that  such  rejection  left  the  purchase  on  the 
hands  of  the  agent,  and  the  vendor  was  to  look  to  him 
alone  for  the  price. 

Our  third  proposition  is— <•  That  no  sheriff's  sale  has 
ever  been  held  void  save  for  actual  fVaud ;  and  that  the 
affirmative  of  the  proposition  is  an  absurdity  in  law  and  a 
contradiction  in  terms.'* 

In  Reigle  vs.  Seiger,  2  Penn'a.  Rep.  845,  it  was  held 
that  <<  the  only  remedy  where  the  sale  was  not  fraudulent, 
is  an  application  to  the  Court  to  set  the  sale  aside."  In 
Bull's  Lessee  vs.  Sheridine,  already  cited,  it  was  express- 
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ly  held  that  a  Sheriff's  sale  could  not  be  impeached  save 
for  actual  fraud. 

Nor  could  the  law  be  different  and  be  consistent  with  it- 
self. The  Sheriff  returns  a  sale  which  fixes  him  for  the 
money,  whether  actually  received  or  not.  The  return 
cannot  be  controverted.  The  law  regards  the  money  as  in 
the  hands  of  the  sheriff,  whether  he  have  received  it  or  not 
That  is  a  concern  between  him  and  his  vendee  exclusive- 
ly. Creditors,  therefore,  cannot  allege  a  want  of  consid- 
eration when  a  sale  is  returned.  There  can  be  no  Sherifi^s 
sale  at  all  without  a  consideration.  For  where  there  is  no 
consideration  bid,  the  writ  is  returned  '*  not  sold  for  want 
of  bidders."  Zantzinger  vs.  Pole,  1  Dall.  Rep.  419.  The 
consideration  wanting,  there  is  no  sale.  A  sale  being  re- 
turned, it  must  be  for  a  consideration.  A  sale  and  a  con- 
sideration are,  therefore,  correlative  terms.  A  Sheriff's 
sale  without  a  consideration  is  in  law  a  contradiction  in 
terms.  But  whether  the  Sheriff  has  made  the  deed  with- 
out having  first  received  the  money  is  solely  his  own  af- 
fidr.  A  sheriff's  sale  then  is  always  valid  except  where 
he  has  transcended  the  scope  of  his  office,  or  where  there 
is  actual  fraud  whose  presence  is  always  fatal  to  any  sale, 
public  or  private. 

Bat  there  is  one  authority — and  it  is  the  only  one — ^re- 
lied on  by  the  Court  on  this  point ;  and  as  it  is  referred  to 
and  dwelt  upon  with  great  confidence,  in  the  opinion  of 
the  Court,  we  shall  examine  it  with  particular  care. 

It  is  thus  cited  **  in  the  well  considered  case  of  Piatt  vs. 
St.  Clair's  heirs,  decided  by  the  Supreme  Court  of  Ohio, 
(6  Ohio  Rep.  93,)  the  facts  were  singularly  like  those  in 
our  case.  There  the  estate  of  St.  Clair  being  deeply  in- 
debted, was  exposed  to  sale  for  the  non-payment  of  taxes, 
and  purchased  at  a  nominal  price  by  one  of  the  heirs  for 
himseli*  and  the  co-heirs.  Afterwards,  upon  an  order  of 
the  proper  Court,  the  administrator  of  the  deceased  again 
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exposed  the  estate  at  public  sale,  and  struck  it  off  to  the 
same  heir,  who  however,  neither  paid  nor  gave  security 
for  the  payment  of  the  purchase  money.    This  sale  was 
returned  to  and  confirmed  by  the  Court.    Subsequently 
the  administrator  and  purchasing  heir  joined  in  a  convey* 
ance  to  a  third  person  in  trust  to  pay  the  purchase  money, 
and  liquidate  such  claim  against  the  estate  of  St.  Clair,  as 
the  parties  to  the  deed  might  see  fit  and  expedient    But 
these  sales  and  conveyances  were  declared  void  against  the 
creditors  of  St.  Clair t  and  they  were  permitted  to  come 
in  on  the  estate,  though  as  was  observed  by  thf  Judge 
who  pronounced  that  judgment,  there  was  no  doubt  that 
these  arrangements  were  made  by  the  administrator  and 
the  other  persons  concerned,  with  an  intention  to  place 
the  real  estate  of  the  intestate  in  a  situation  to  be  man* 
aged  for  the  benefit  of  the  heirs,  and  to  use  it  advantage- 
ously for  them,  to  discharge  the  demands  against  the 
estate  without  any  design  of  injury  to  the  creditors,  or 
any  distinct  impression  that  injury  would  result  to  them. 
As  has  already  been  intimated,  the  same  remarks  may 
with  justice  be  appUed  to  the  action  of  the  administrator 
and  his  co-adjutors  in  this  instance ;  but  this  does  not  re- 
lieve it  of  the  illegal  taint  which  infected  it  from  the  be- 
ginning." 

Since  Piatt  vs.  St.  Clair  is  the  only  authority  which  the 
Court  have  ventured  to  cite  in  reference  to  this  question, 
it  is  the  more  important  to  shew  the  very  facts  of  that 
case.  It  will  then  be  seen  on  which  side  that  decision 
must  be  properly  ranged. 

Observe :  The  question  is  whether  a  sheriff's  sale  made 
in  good  faith  and  absolute  on  its  face,  is  rendered  void 
under  the  statute  of  Elizabeth,  because  the  purchasing  ad- 
ministrator intended  his  purchase  to  be  for  the  benefit  of 
the  creditors  and  heirs,  and  paid  no  money  to  the  sheriff 
at  the  sale. 
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The  learned  Jadge  states  in  substance  that  St.  Clair^i 
estate  was  sold : — Ist.  For  taxes  at  pablic  sale,  and  boaght 
in  by  one  of  the  heirs.  2d.  Sold  again  by  the  administra- 
tor ander  an  order  of  the  proper  Court,  and  again  pur- 
chased by  the  same  heir.  8d.  Transferred  and  conveyed 
under  a  joint  deed  of  voluntary  assignment  from  the  ad- 
ministrator and  purchasing  heir,  to  a  third  person  in  trust 
to  pay  the  purchase  money  due  from  the  heir,  on  account 
of  his  previous  purchase  from  the  administrator,  and  such 
claims  against  the  estate  of  St.  Clair  as  the  parties  to  the 
deed  might  deem  fit  and  expedient. 

He  statcfs  that  all  '*  these  sales  and  conveyances^**  and 
<<  these  arrangements^**  were  held  in  that  case  to  be  void  as 
against  the  creditors  of  St.  Clair,  although  made  in  good 
faith,  and  without  any  purpose  to  injure  the  creditors. 

FIRST — ^THE  TAX  SALE. 

In  regard  to  this  sale  the  Supreme  Court  of  Ohio  in 
this  case  state  expressly  that  all  the  taxes  due  prior  to  the 
death  of  the  intestate,  were  paid  by  the  administrator  long 
before  the  sale ;  and  that  the  sale  was  for  the  taxes  which 
had  been  assessed  and  become  due  after  the  estate  had 
descended  to  the  heir,  and  which  were  not  therefore  a 
debt  payable  by  the  estate  of  intestate  at  all,  but  by  the 
heirs  themselves.  The  Supreme  Court  of  Ohio  says : — 
"  They*'  (the  heirs)  "  were  bound  of  course  to  pay  the 
taxes.  It  would  be  strange,  indeed,  if  either  a  Court  of 
Law  or  Equity  should  feel  compelled  to  give  such  effect 
to  the  culpable  omission  of  the  heir  to  keep  down  the 
taxes  as  to  enable  him  in  consequence  to  acquire  a  perfect 
right  to  the  estate,  to  the  total  exclusion  of  those  whose 
rights  he  was  bound  to  protect.  We  look  upon  the  pur- 
chase of  the  heir,  for  taxes,  as  but  his  own  method  of 
paying  them." 

This  exhibits  a  very  different  aspect  of  the  case  from 
that  set  forth  in  the  opinion  under  review.     The  only 


Digitized  by 


Google 


HAYS  V$.  HEIDELBERG.  153 

qae9tion  in  fact  was  whether  the  creditors  of  the  estate 
should  be  defeated  by  a  tax  sale  made  to  the  heirs,  on 
accoant  of  the  non-payment  of  their  own  taxes. 

SECOND — THE  SALE  BY  THE  ADMINISTRATOR. 

This  sale  was  never  carried  out,  or  completed  by  the 
delivery  of  a  deed,  and  besides,  there  were  strong  and 
manifest  badges  of  fraud  in  regard  to  it,  between  the  heir 
and  the  administrator*  The  terms  of  sale,  which  in  such 
cases  are  always  prescribed  by  the  Court,  were  that  the 
purchase  money  should  be  payable  by  instalments  run- 
ning through  a  period  of  two  years,  and  to  be  adequately 
secured.  The  administrator  returned  that  he  had  made 
a  sale,  but  did  not  state  to  whom.  The  Court  notwith- 
standing confirmed  the  sale.  The  sale  was  now  complete, 
except  that  no  deed  was  made  to  the  purchaser ;  and  he 
had  given  no  security  for  the  payment  of  the  purchase 
money.  Probably  the  deed  was  not  made  because  the 
administrator  chose  to  retain  the  title  as  the  best  security 
for  the  payment  of  the  purchase  money.  Be  that  as  it 
may,  the  purchaser  neither  paid  the  money,  gave  security 
for  its  payment,  or  ever  got  his  deed.  The  sale  therefore 
failed,  and  it  is  expressly  stated  that  it  was  regarded  by 
the  parties  as  having  fallen  through ;  and  the  title  to  the 
property  still  remained  as  the  estate  of  the  intestate. 

But  more  than  this,  the  case  of  Piatt  vs.  St  Clair's 
heirs  came  before  the  same  Court  at  a  subsequent  term, 
(see  7  Ohio  Rep.,  part  2nd,  168,)  when  the  Court  spoke 
of  this  administrator's  sale  in  the  following  language :  y  It 
will  be  observed  that  in  this  case  the  petition,  the  ap- 
praisal, and  the  order  of  sale,  being  the  ceremonies  insti- 
tuted by  law  for  the  protection  of  the  heirs  were  regular- 
ly complied  with,  and  conferred  the  power  to  sell.  If  the 
purchase  of  the  younger  St  Clair  had  been  unattended  with 
coUutian^  the  estate  of  the  heirs  in  these  lands  would  have 
rightfully  passed  to  him  at  their  price."    This  sale  was 
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void  therefore,  for  actaal  frand  as  well  as  for  the  failure 
of  the  purchaser  to  comply  with  its  conditions  and  obtain 
his  deed. 

THIRD — THE  ASSIGNMENT  TO  JOSEPH  8.  BENHAM. 

This  was  a  joint  conveyance  of  the  land  by  the  pur- 
chasing heir  and  the  administrator  to  Benham,  **  in  tnut 
to  pay  ike  pwreka$e  money  and  ef  UqmdaHng  ndk  eUUme 
against  the  eetate  of  AHkwr  St.  Claire  ae  the  parties  to  the 
deed  might  see  Jit  and  expedient.** 

It  has  been  shown  that  the  heir  acquired  no  title  under 
either  of  the  former  sales.  It  need  hardly  be  obsenred, 
that  the  administrator  had  no  right  in  the  land,  or  power 
to  convey  it  to  Benham.  If  there  had  been  nothing  un- 
lawful, therefore,  in  the  terms  of  the  deed  itself,  this  con- 
veyance must  have  been  void  for  want  of  tifle  in  the 
assigners.  But  it  was  void  also  on  another  ground.  It  left 
it  in  the  power  of  the  parties  thereto  to  pay  only  *<  such 
claims  against  the  estate  of  Arthur  St  Clair,  as  the  part 
ties  to  the  deed  might  see  fit  and  expedient'*  ^ 

Here  was  a  power  retained  which  was  altogether  incom- 
patible with  the  creation  of  an  honest  trust 

It  was,  besides,  a  mere  private  transaction  between  the 
parties,  not  a  sale  by  the  sheriff  absolute  on  its  face  and 
bona  fide. 

No  argumentation  was  needed  to  prove  that  this  was 
a  void  assignment.  In  the  first  place,  the  two  previous 
sales  being  void,  neither  the  heir  or  administrator,  or  both 
united,  had  any  power  to  convey  the  property  discharged 
of  the  ancestor's  debts.  And  in  the  next  place,  if  they  had 
the  power  to  create  a  trust,  this  one  was  void ;  for  it  only 
provided  for  the  payment  of  such  debts  as  the  parties  to 
the  deed  might  see  proper  to  pay ;  and  they  might  have 
considered  it  most  expedient  to  treat  all  alike,  and  pay 
none. 
This,  however,  was  the  only  one  of  the  then  sales  in 
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which  the  Supreme  Conrt  of  Ohio  admitted  that  there 
might  have  been  good  faith.  And  even  this  was  a  conces- 
sion made  rather  oat  of  abundant  charityi  than  sustained 
by  the  nature  of  the  transaction.  The  language  of  the 
Court  is  :  **  There  can  be  little  doubt  but  the  arrangement 
with  Benham  was  made  with  the  assent  of  Lytic,  the  ad* 
ministrator,  and  the  other  parties  concerned,  with  the  in- 
tention to  place  the  real  estate  of  the  intestate  in  a  situa- 
tion to  be  managed  for  the  benefit  of  the  heirs,  ^nd  to  use 
it  advantageously  for  them  to  discharge  the  demands 
against  the  estate,  &c.  In  this  no  fraud  was  intended  by 
the  administrator,  and  the  others  concerned." 

But  to  have  restrained  the  application  of  this  language  ' 
to  this  simple  transaction  with  Benham,  would  hardly 
have  made  out  Piatt  vs.  St  Clair,  a  case  *'  singularly  like 
our  case,"  or  an  authority  in  point  to  avoid  the  sheriff's 
sale  in  question. 

We  have  quoted  the  language  of  the  Ohio  Court  as  it 
it  is.  We  shall  now  quote  that  which  is  attributed  to  that 
Court  in  the  opinion  under  review.  <<  But  these  sales  and 
conveyances^^*  (including  both  the  tax  sale  and  the  admin- 
istrator's sale  to  the  heir — this  last  pronounced  to  be  void 
for  actual  fraud) — '<  were  declared  void  against  the  credi- 
tors of  St.  Clair,  and  they  were  permitted  to  come  in  on 
the  estate,  though  as  was  observed  by  the  Judge  who 
pronounced  that  judgment,  there  was  no  doubt  that  these 
arrangements  were  made  by  the  administrator  and  other 
persons  concerned,  with  an  intention  to  place  the  estate 
of  the  intestate  in  a  situation  to  be  managed  for  the  bene- 
fit of  the  heirs,  and  to  use  it  advantageously  for  them,  to 
discharge  the  demands  against  the  estate  without  any  de- 
sign of  injury  to  the  creditors,  or  any  distinct  impression 
that  injury  would  result  to  them.'' 

So  far  we  have  argued  this  question  as  though  the  Court 
were  right  in  saying  that  no  money  was  paid  by  the  pur- 
chaser in  this  case. 
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But  the  sheriff  made  his  return  that  he  had  sold  the 
property  to  William  Wilkins  for  $2,300,  and  that  after 
deducting  the  costs,  he  had  returned  the  balance,  $2,224 
37  cents,  to  William  Wilkins,  one  of  the  administrators  of 
Steel  Semple^  deceased. 

It  is  indeed  certain  the  money  was  not  actually  handled 
by  the  parties  at  the  time  of  the  sale.  But  that  was  not 
necessary ;  for  in  Grier  vs.  Kelly,  2  Binn.  288,  and  Com- 
monwealth vs.  Rahn  2  S.  &  R.  375,  it  was  held  thai  it 
was  proper  for  the  sheriff  to  pay  over  the  proceeds  aris- 
ing from  a  sale  of  intestate's  land,  to  the  adnunistrator, 
for  distribution  amongst  the  creditors.  That  such  a 
course  was  proper  in  the  present  instance  is  evident  from 
the  fact  that  the  plaintiff,  in  the  execution  under  which 
the  land  was  sold,  was  not  entitled  to  receive  one  cent  of 
the  proceeds,  his  judgment  having  been  obtained  subse- 
quently to  the  death  of  intestate,  and  for  that  reason  rank- 
ing but  as  a  simple  contract  debt  of  the  estate. 

At  all  events  the  payment  of  the  money  to  the  adminis- 
trator is  to  be  regarded  as  having  been  directed  by  the 
Court;  for,  with  a  knowledge  of  all  the  facts,  the  Court 
ordered  the  sheriff  to  make  the  deed  to  Wilkins,  thus 
ratifying  this  disposition  of  the  fund. 

But  because  the  gold  and  silver  were  not  first  counted 
out  to  the  sheriff  by  Wilkins,  and  then  counted  back  to 
Wilkins  as  administrator,  by  the  sheriff,  the  Court  in  the 
case  before  us,  decided  that  the  sale  was  without  consid- 
eration, no  money  having  been  paid.  That  were  a  cere- 
mony no  doubt  considered  useless  by  the  parties,  and  if 
employed,  had  been  an  effort  of  financial  skill  hardly  to 
have  been  expected  of  them  at  that  day ;  and  for  want  of 
which  they  could  not  have  foreseen  that  the  Supreme 
Court  of  their  State  w  ould  pronounce  the  sale  to  have 
been  null  and  void,  thirty  years  afterwards. 

The  purchase  money  of  this  sale  must  therefore  be  re- 
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garded  as  actually  paid  by  the  purchaser,  and  by  the 
sherifT  placed  in  the  hands  of  the  administrator  for  distri- 
bution. 

The  learned  Judge,  then,  has  fallen  into  a  material 
» misapprehension  in  this  respect,  when  he  says  that  <<  it 
was  part  of  the  plaintiff's  care  that  no  money  was  paid" 
by  the  purchaser. 

It  was  part  of  the  plaintiff's  case — ^if  that  circumstance 
could  be  of  any  consequence  to  a  Court  in  deciding  on 
this  title — that  no  gold  and  silver  were  actually  mampula" 
ied  by  the  parties  at  the  time.  Fruitra  petis  quod  iiatim 
aUeri  reddere  cogerU. 

But  in  contemplation  of  law  the  money  was  paid,  and 
it  was  part  of  the  plaintiff's  case  that  it  was  paid  in  this 
sense.  It  is  not  alleged  that  the  administrator  has  ever 
been  discharged  from  that  office.  He,  therefore,  held  and 
still  holds  the  money  for  distribution  ;  and  the  creditors 
were  bound  to  look  to  him  for  it  ^t  their  peril. 

*<  Lien  creditors  are  to  look  to  the  application  of  the 
fund  at  their  p^ril ;  every  thing  which  a  due  attention  to 
their  interests  would  have  entitled  them  to  receive  being 
considered  as  paid  by  operation  of  law  as  regards  the 
debtor."  Bank  of  Pennsylvania  vs.  Winger,  Rawle  R. 
295.  Same  doctrine  in  Finney's  adm'r.  vs.  Common'th., 
1  Penn'a.  R.  240. 

Can  it  be  denied  that  the  administrator  was  liable  for 
this  money  to  the  creditors  ?  If  not,  there  is  an  end  of  the 
controversy.  The  land  was  discharged  of  the  debts ;  and 
the  creditors  at  their  peril  were  bound  to  look  to  the  ap- 
plication of  the  money. 

The  creditors,  therefore,  were  in  this  dilemma.  If  they 
refused  to  accept  the  benefit  of  the  trust  offered  them  by 
Wilkins,  the  sale  was  thrown  upon  his  own  hands ;  he  was 
liable  to  them  as  administrator  for  the  purchase  money ; 
the  land  was  beyond  their  pursuit ;  ahd  they  were  bound 
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at  their  peril  to  look  to  the  administrator  for  a  distriba- 
tion  of  the  fand. 

If  they,  on  the  contrary,  ratified  the  trust  on  their  be- 
half, that  was  a  private  transaction  between  Wilkins  and 
themselves,  having  no  effect  npon  the  sheriff's  sale  al- 
ready consummated  and  valid ;  the  title  was  in  Wilkins 
for  the  purposes  and  objects  of  the  trust  thus  established 
between  the  administrator  and  themselves,  and  the  land 
could  not  be  followed  in  his  hands  by  an  execution  against 
the  estate.  Agnew  vs.  Fetterman,  4  Barr  83.  Act  of 
Assembly  24th  March,  1818,  7  Smith's  L.  181,  and  Sup- 
plement 29th  March,  1823,  8  ib.  94.  W. 


Buprtme  <lourt  ^f  ISm  fiork. 


THE  PEOPLE,  ex.  reL  ALETTA  BUKMAN  m.  THE  SARATOGA  AND 
SCHENEOTADY  RAILROAD  COMPANY. 


1.  A  mtodainiu  directed  to  tabordinate  judicial  tribfmaU  maj  require  them 
to  proceed  to  jadgment,  bat  maj  not  dictate  what  judgment  they  ihall  render . 
bat  a  mandamna  to  wmitUrial  aficen  and  to  eorparatiom  doea  not  merel j  re. 
quire  them  to  act  bat  directs  the  tpecific  act  which  thej  are  reqaired  to  per> 
form. 

3.  It  is  no  answer  to  the  application  for  a  mandamas  that  the  relator  has  a 
remedy  ta  eqmkp,  or  that  an  indietm^nt  will  lie  for  the  same  ii^jory. 

3.  The  esiatence  of  another  remedy  for  the  same  injnrj,  Infficted  by  a  cor- 
poration, is  no  bar  to  a  mandamas  onless  snch  remedy  be  a  Ugal,  appnptudef 
and  $peei/U  remedy. 

4.  Where  a  rail  road  company  is  bound  to  erect  and  maintain  sufficient  fences 
npon  tb»  line  of  their  railway,  and,  after  erecting  sach  fences,  saffers  them  to 
decay  and  to  become  insofficient,  and  has  refosed,  npon  request,  to  reboild 
or  repair  them,  a  mandamus  lies  to  compel  the  performance  of  this  duty. 

On  a  former  day  a  motion  was  made,  before  Mr.  Jus- 
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tice  WiLLARD,  at  hU  Cliambers»  in  porsuanee  of  section 
360  of  the  Code  of  Procedare,  for  an  alternative  man- 
damus to  the  defendants  requiring  them  to  erect  and 
maintain  sufficient  fenees  upon  the  line  of  the  said  rail 
road  where  it  passes  through  the  farm  of  the  said  Alettat 
or  shew  cause  to  the  contrary  before  the  Supreme  Court, 
&c.  Sec*  The  motion  was  made  exparUf  and  the  Judge 
granted  the  writ,  which  was  afterwards  duly  served  on 
the  defendants.  A  motion  was  then  made  to  quash  the 
writ,  and  on  the  argument  of  this  motion,  the  respective 
counsel  treated  the  cause  in  the  same  way  as  if  the  appli- 
cation were  on  the  part  of  the  relator  for  the  alloii^anceof 
the  writ  upon  notice  to  the  defendants.  From  the  affida- 
vit on  the  part  of  the  relator  it  appeared  that  the  defend- 
ants were  incorporated  by  the  act  of  Feb.  16, 1881,  (L. 
of  1831,  p.  41,)  with  power  to  construct  a  single  or  dou- 
ble rail  load  between  the  village  of  Saratoga  Springs  and 
the  city  of  Schenectady.  By  the  10th  section  of  the  act 
of  incorporation  it  was  thus  enacted : — <<  Wherever  it 
shall  be  necessary  for  the  construction  of  their  single  or 
double  rail  road  or  way  to  intersect  or  cross  any  stream 
of  water,  or  water  courses,  or  any  road  or  highway  lying 
between  [the  termini  of  the  said  road]  it  shall  be  lawfhl 
for  the  said  corporation  to  construct  their  single  or  dou- 
ble rail  road  or  way  across  or  upon  the  same,  provided 
that  the  corporation  shall  restore  the  stream  or  water 
course,  or  road,  or  high  way  thus  intersected,  to  its  for- 
mer state,  or  in  a  sufficient  manner  not  to  have  impaired 
its  usefulness ;  and  $kaU  moreover  erect  and  maintain  suffi- 
eientfmce$  npan  the  Une  of  tkeroute  of  their  tingk  or  double 
rail  road  or  wayy 

That  the  company  shortly  after  the  passage  of  the  act, 
were  duly  organized,  and  subsequently  constructed  the 
rail  road  contemplated  by  the  charter. 

At  the  time  of  the  passage  of  the  said  act,  John  K* 
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Bakman  was  the  owner  in  fee  of  a  farm  adjoining  the  vil- 
lage of  Saratoga  Springs,  through  which,  for  the  distance 
of  aboat  one  handred  rods,  the  said  rail  road  is  construct- 
ed, the  title  to  which  was  acquired  by  the  defendants,  in 
▼irtue  of  proceedings  under  the  said  act  and  not  by  grant 
from  the  said  John.  That  the  said  John  is  now  dead,  and 
the  title  to  the  said  farm  is  vested  in  the  relator  by  devise 
—that  the  defendants  heretofore  constructed  a  fence  on 
both  sides  the  said  road  where  it  passes  through  the  said 
farm,  but  have  suffered  it  to  go  to  decay,  and  to  become 
entirely  insufficient;  and  though  requested,  have  ne- 
glected and  refbsed  to  rebuild  or  repair  it  The  affidavits 
disclose  the  time  and  manner  of  the  request  to  rebuild  or 
repair  the  fences,  and  the  absolute  refusal  of  ttie  defend- 
ants. 

The  question  presented  for  the  consideration  of  the 
Court  was,  whether  the  foregoing  facts  afford  a  prima 
facia  case  for  a  mandamus  to  the  defendants  to  compel 
them  to  rebuild  or  repair  it.  ' 

Wm.  L.  F.  Warren,  for  the  motion. 

Wm.  A.  Marsh,  contra. 

WiLLARD,  J.  There  is  a  plain  distinction  between  the 
office  of  a  mandamus»  directed  to  inferior  trUmnati^  and 
that  which  is  awarded  against  ministerial  officers  and  cor^- 
porations.  In  the  first  case,  this  Court,  in  the  exercise  of 
its  judiciary  powers,  can  require  the  subordinate  tribunals, 
by  mandamus,  to  proceed  to  judgment,  but  cannot  dictate 
what  judgment  they  shall  render ;  much  less  can  it  re- 
quire them  to  retrace  their  steps,  and  reverse  a  decision 
already  made.  There  are  a  few  cases  in  which  this  Court 
departed  from  this  principle.  (The  People  vs.  Superior 
Court  of  N.  T.,  5  Wend.  114,  lOib.  285  S.  C ;  but  the  true 
doctrine  was  restored  by  the  decision  of  the  Court  of 
Errors  in  The  Judge  of  Oneida  vs.  The  People,  18 
Wend.  79,  which  has  been  ever  since  followed.  The  Peo- 
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pie  V8.  Jadges  of  Datehess  20  Wend.  658,  and  tame  vs. 
Judges  of  Oneida  21  Wend.  20.  All  the  earlier  eases  on 
this  subject  are  reviewed  in  the  foregoing,  and  it  would 
be  a  waste  of  time  to  re-examine  them.  It  is  now  well 
settled  here,  as  well  as  in  England,  and  in  the  Courts  of 
our  sister  States,  that  the  offiee  of  a  mandamus  when  di- 
rected to  inferior  judicial  tribunals  is  merely  to  require 
them  to  exercise  their  functions  and  render  some  judg- 
ment in  cases  before  them,  but  not  to  direct  what  judg- 
ment shall  be  pronounced. 

In  respect  to  the  second  class  ofcases,  when  it  becomes 
important  to  control  the  action  of  mimsterial  qfieen  and 
carparaiiaiUf  the  writ  does  not  merely  require  them  to  act, 
but  directs  the  ipedjic  act  which  they  are  required  to  per- 
form. And  it  may  be  issued  in  some  cases,  according  to 
Blackstone,  (8  Com.  110,)  <<  when  the  injured  party  has 
also  another  more  tedious  method  of  redress  as  in  case  of 
admission  or  restitution  to  an  office ;  but  it  issues  in  all 
cases  where  the  party  hath  a  right  to  have  any  thing  done, 
and  hath  no  other  tpedjle  means  of  compelling  its  perform- 
ance." The  party  asking  for  a  mandamus,  says  Savage, 
Ch.  J.  in  The  People  vs.  Supervisors  of  Colambia,10  Wend. 
866,  must  have  a  clear  legal  right  and  no  other  appropri- 
ate specific  remedy.  And  per  Nelson  J.,  in  The  people 
vs.  Mayor  of  N.  York,  10  Wend.  397,  it  is  no  answer  to 
the  application  for  a  mandamus,  that  the  relator  has  a 
remedy  in  equity,  or  that  an  indictment  will  lie  for  the 
same  injury.  And  per  Bronson,  Ch.  J.,  in  McCullough 
vs.  Mayor,  &c.,  of  Brooklyn,  28  Wend.  461,  though  a  cor- 
poration be  liable  to  an  action  on  the  ca$e  for  a  neglectof 
duty,  they  may  be  compelled  by  mandamus  to  exercise 
their  functions  according  to  law.  The  existence,  there- 
fore, of  another  remedy  for  the  same  injury  inflicted  by 
a  corporation,  is  no  bar  to  a  mandamus,  unless  such  rem- 

VoL.  IX. — No.  9. 
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edy  be  a  t^alt  afpropriat9 9Lnd  ipedfic  remedy,  3  T.  R.  651, 
1  Barboor't  S.  C.Bep.  84|  Trosteei  of  Williamsborg,  per 
Edmondti  J.  The  People  vs.  Stark,  2  Barb.  S.  C.R.  418, 
per  Edmonds,  J.  Shelford't  Law  of  Hallways  447,  et 
seq.  and  eases  cited. 

I  am  awace  that  in  exparie  The  Fireman's  Insurance 
Co.,  6  Hill  348,  which  was  an  application  for  a  mandamus 
reqoiring  the  Commercial  Bank  of  Albany  to  tranif« 
thirty  shares  of  the  capital  stock  to  the  relators,  the  mo* 
tion  was  refbsed  (Bronson  J.  giving  the  opinion)  upon  the 
ground  that  the  party  injured  had  an  mmfh  though  mai  a 
tpuijie  remedy  by  action ;  for  which  Kortwright  vs.  Buf* 
falo  Commercial  Bank,  20  Wend.  91,  22  ib.  848  S.  C,  in 
Error,  and  The  King  vs.  Bank  of  England,  Douglass  584 
were  cited.  But  those  cases  do  not  establish  that  posi- 
tion. The  two  former,  indeed,  shew  that  assumpsit  will 
lie  for  such  refusal,  in  which  the  measure  of  damages 
is  the  full  value  of  the  stock.  This  was  deemed  by  Lord 
Blansfield  in  the  latter,  and  by  Ch.  J.  Nelson  in  the  formr 
er  case,  eqmhalemt  to  the  iptdjic  rtmedy  hg  mmmiammt.^^ 
Lord  Mansfield  expressly  holds,  that  where  there  is  no 
ipedjieremediff  the  Court  will  grant  a  mandamus  that  jus- 
tice may  be  done.  But  when,  as  in  the  case  before  him, 
an  action  would  lie  for  complete  uUitfaetioth  eqmtmlent  to  a 
epeciJU  rdief^  ami  the  right  of  the  party  appfying  imotdeoTf 
the  Court  will  not  interpose  the  extraordinary  remedy  of 
mandamus.  Those  cases  do  not  conflict  with,  but  sup- 
port the  principle  already  stated.  If  the  relator  has  a 
clear  legal  right  to  have  the  thing  done,  and  there  is  n6 
other  specific  relief,  a  mandamus  is  the  proper  remedy. 

There  is  no  hardship  in  requiring  those  who  obtain  an 
act  of  incorporation  for  executing  great  public  works,  to 
fulfil  all  the  duties  which  the  act  enjoins.  The  perform- 
ance of  those  duties  constitutes  apart  of  the  consideration 
of  the  grant  of  corporate  privileges,  and  it  may  be  enforced 
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by  this  Coart  by  mandamas.  The  English  Courts  have, 
in  a  great  variety  of  instances,  applied  this  remedy  in 
analagons  cases.  Thus,  in  Regina  vs.  Bristol  Dock.  co. 
▲d.  k,  El.  N.  S.  64,  a  mandamus  was  issued  to  the  de- 
fendants, requiring  them  to  repair  and  maintain  the  banks 
of  k  river,  which  thiey  had  been  permitted  to  change,  the 
act  of  incorporation  requiring  them  '<to  make,  complete 
and  maintain"  the  new  channel.  It  was  objected  on  the 
part  of  the  company,  that  they  were  only  liable  to  an  in- 
dictment, or  to  a  civil  action  at  the  suit  of  the  party  in- 
jured ;  but  the  Court  ruled  that  if  the  breach  of  the  con- 
tract created  by  the  acceptance  of  their  charter,  caused  a 
public  nuisance,  it  could  not  dispense  with  the  necessity 
of  a  tpecific performance  of  the  obligation  contracted  by  the 
eompany-*-and  see  Regina  vs.  Bristol  and  Exeter  Railway 
Co.,  8  Railway  cases  433.  Same  vs.  Manchester  and 
Leeds  Railway,  8  Ad.  and  El.  N.  S.  526.  Same  vs.  Bris- 
tol and  Exeter  Railway  Co.,  4  JLd.  and  El.  N.  S.  162,  Rex. 
vs.  Severn  and  Wye  Railway  Co.,  2  B.  and  Aid.  646. 

In  Regina  vs.  York  and  llidland  Railway  Co.,  14  Law 
J.,  N.  8.  2.  B.  277,  the  question  arose  under  an  act  <<  re- 
quiring the  company  to  make  proper  watering  places  for 
cattle  in  all  cases  where  by  means  of  the  railway  the  cat- 
tle of  persons  occupying  lands  adjoining  thereto  should 
be  deprived  of  access  to  their  ancient  watering  places, 
and  to  supply  the  same  with  water,''  the  company  were 
required  by  mandamus,  granted  on  the  relation  of  the 
party  prejudiced  by  their  refusal,  to  make  watering  places 
as  prescribed  in  their  act  of  incorporation.  Walford's  law 
of  Railways,  880.  In  this  case  an  action  doubtless  lay 
against  the  company,  founded  on  their  legal  obligation  to 
make  the  proper  watering  places.  But  the  remedy  by 
action  would  not  have  reached  the  mischief,  and  was 
greatly  inadequate  as  a  means  of  redress.  It  formed, 
therefore,  no  objection  to  the  Jpe^i/Sc  remedy  by  mandamus. 
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From  the  foregoing  cases  it  will  be  seen  that  whether 
the  act  or  neglect  of  the  corporation  occasions  damages  to 
the  publiCi  or  to  an  indiridaal,  the  remedy  by  mandamus 
is  in  general  appropriate.  It  is  spoken  of  in  some  of  the 
cases  as  a  specific  remedy,  like  a  bill  for  a  specific  per- 
fbrmance.  2  Railway  cases  710.  The  Qneen  rs.  The 
Birmingham  and  Gloucester  Railway  Company. 

The  general  consolidation  act  of  184S,  (8  and  0  l^ctoria 
C.  20,)  requires  the  railway  companies  to  make  and  main- 
tain, for  the  accommodation  of  the  owners  and  occupiers 
of  lands  adjoining  the  railway,  necessary  gates,  bridges, 
BxeheBf  feneeif  ditches,  mounds,  tunnels,  d&c.,  dcc^  partic- 
ularly described  in  the  68th  section.  The  requirement  as 
to  fences  is  not  more  stringent  than  that  contained  in  the 
act  of  1831  incorporating  the  defendants.  **  The  good 
fencing  of  railroads  is  essential  to  the  safety  of  passen- 
gers ;  and  it  must  be  obsenred  that  the  bank  on  which  a 
railroad  is  formed  especially  attracts  the  cattle  by  reason 
of  its  dryness,  compared  with  the  adjoining  fields;  while 
one  small  defect  in  the  fence  may  endanger  the  lives  of  the 
whole  train  of  passengers.  It  is,  indeed,  doubtful  wheth- 
er a  thorn  hedge  can  be  considered  a  sufficiently  secure 
protection  for  the  line  of  railway ;  but  it  is  certain,  that 
the  power  of  obliging  a  railway  to  make  good  its  fences 
should  not  be  left  to  the  proprietors  or  occupiers  of  the 
adjoining  lands,  who  may  not  be  constantly  vigilant,  or 
who  may  not  choose  to  interfere.'*  2  Rep.  on  Railways, 
1839,  (115)  p.  11.  ShelfordL.  of  Railways  389.  This  re- 
port shews  the  strong  sense  which  is  entertained  in  Great 
Britain,  of  the  necessity  of  preserving  a  suitable  fence  on 
the  line  of  railroads  and  is  a  vindication  of  the  policy  of 
invoking  the  aid  of  this  Court  to  enforce  a  compliance 
with  this  part  of  the  defendant's  charter.  It  is  to  be  in- 
ferred from  the  disposition  of  the  case  of  The  Queen  vs. 
The  Birmingham  and  Gloucester  Railway  Company,  2 
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Railway  cases  710,  that  a  mandamus  would  lie  in  a  proper 
ease  to  compel  the  company  to  build  or  repair  fences  on 
the  line  of  their  road.  The  Court  certainly  would  not 
otherwise  have  imposed  upon  the  company,  Uie  repair  of 
fences  on  each  side  the  road,  as  a  condition  for  opening 
a  rule  for  a  mandamus. 

It  can  not  be  necessary,  on  this  occasion,  to  advert  to 
the  instances  in  which  the  Court  should  refuse  a  man- 
damus. It  will  not  be  granted  to  enforce  the  general  law 
of  the  land,  if  an  action  will  lie,  although  in  some  cases  it 
will  be  granted  where  an  indictment  may  be  preferred.-— 
Shelford  on  Railway  cases  458.  It  will  be  time  enough 
when  the  return  comes  in,  to  review  the  whole  doctrine 
with  its  qualifications  and  limitations. 

It  is  probable  that  the  relator  has  a  remedy  under  the 
Code  of  Procedure,  in  the  nature  of  a  bill  for  specific  per- 
formance. But  by  the  390th  section  of  the  Code  the  pro- 
ceedings upon  mandamus*  among  others,  are  left  unaffect- 
ed by  that  act 

The  result  is  that  there  is  probable  cause  shewn  for  an 
alternative  mandamus,  and  consequently  the  motion  to 
quash  it,  must  be  denied.  See  general  railroad  law  of 
1848,  L.  286,  ^  42,  requiring  all  railroads,  &c.,  to  erect 
and  maintain  fences,  &c. 

Note. — ^Tha  defeDdaati  appealed  from  thia  decision  to  the  General 
Tenn  of  the  Supreme  Court;  and  at  the  recent  aetiioni  of  the  General 
Term  for  the  4th  District,  before  Justices  PtigOt  Willard  and  Hand,  the 
above  decinon  wu  unanimously  confirmed.  Tfads  last  decision  was  pro- 
nounced at  Canton,  St  Lawrence  co.,  Sept  6, 1849. 
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Befirt  Oakky,  Ck,  /.,  and  Vanderpool,  and  Sandford,  /.  /.— MisrcA 

Term,  1849. 


IRtfOTMi  for  Um  Aa«riatB  Law  JowiaI.] 


0A8HMBRB  ft.  ORONBLL  AND  DB  WOLF. 

Th0  Ooorto  of  oomnKm  Itw  in  Ui«  retpectiy*  Stttat,  htT*  Joriidiction  to  de* 
tcnaiiM  qnattioBt  of  Mteiyt,  uimng  in  mitt  whioh  ia  otfisr  retpeeU  €iU  wiih* 
in  the  cognizance  ^aocli Ooorta. 

The  joriadiction  of  tiie  Admiraltj  Oooit  of  the  United  Statea  oyer  qoeationa 
of  aalrage,  ia  concvrrent  with  that  of  the  Btate  Oonita,  and  not  excluiiTe. 

Held,  aoooiduif I7,  that  a  State  Oenrt  haying  law  and  eqnitj  powera ,  waa 
boond  to  entertain  aanit  brqoght  |o  redeem  gooda  which  were  claimed  nndar 
a  lien  fbr  aalva^  aenricea,  (there  being  no  aoit  pending  in  the  Admiralty 
Ooorl)  and  diat  it  coold  reatrain  the  remoyal  of  the  gooda,  appoint  a  receirer 
to  aanrtaiB  the  extent  of  the  lien,  and  te  whom  it  waa  doe,  and  decree ita  pay* 
at 


This  eaase  was  argued  before  the  ftill  beneh,  on  a  mo* 
tion  for  a  receiver.  On  a  previous  motion  to  dissolve  the 
injunction,  the  argument  by  consent,  was  limited  to  a  point 
not  now  raised.  The  great' question  involved,  was  the  ju- 
risdiction of  a  State  Court,  to  entertain  a  cause  involving 
a  question  of  salvage.  With  the  facts  appearing  in  the 
opinion  of  the  court,  the  following  will  suffice  to  present 
the  case  intelligibly. 

The  plaintiff,  a  merchant  in  Bpmbay,  in  Hindostan, 
shipped  to  a  merchant  in  London,  by  a  British  vessel,  the 
Lady  Kennanay,  a  large  invoice  of  Cashmere  shawls.  In 
November,  1847,  the  vessel  when  near  the  English  coast, 
was  abandoned  by  her  master  and  crew,  and  while  in  that 
state  was  boarded  by  the  defendant  Cronell,  the  master  of 
another  British  vessel,  together  with  his  crew,  who  took 
from  the  Kennanay  a  large  quantity  of  goods,  including 
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the  plaintiffs'  shawls,  and  in  continuation  of  their  voyage, 
brought  the  goods  to  the  port  of  New  York. 

After  their  arriral  here,  Cronell  libelled  the  goods  for 
ialvage  in  the  District  Court  of  the  United  States  for  the 
Sontheni  District  of  New  York,  and  the  same  were  depos* 
ited  with  the  Ckillector  of  the  port,  bnt  in  the  Marshal's 
custody,  pending  the  libel.  The  British  Consul  inter- 
▼ened  in  the  suit  in  behalf  of  the  owners  of  the  goods, 
and  insisted  that  the  whole  matter  should  be  remitted  to 
England  for  determination  there.  In  July,  1846,  the  Dis- 
trict Court  dismissed  the  libel,  refusing  to  take  co|[nizance 
of  the  case,  and  directing  the  Marshal  to  restore  the 
goods  to  Cronell.  Thereupon  Cronell's  agent,  the  de- 
fendant De  Wolf,  was  proceeding  to  obtain  the  goods  from 
tiie  Collector,  when  the  plaintiff  filed  his  complaint,  seek- 
ing to  enjoin  the  parties  from  obtaining  possession  of  his 
goods,  and  claimin|^  to  have  them  restored  to  him,  on  pay- 
ment of  whatever  was  justly  due  to  Cronell  and  his  asso- 
ciates, if  they  were  entitled  to  any  compensation  for  the 
salvage  claimed. 

D.  Lord,  for  tfie  plaintiff. 

J.  W.  Gerard,  for  the  defendant  De  Wolf. 

SANoyoRD,  J.,  delivered  the  opinion  of  the  Court,  as 
liftUows: 

The  defendant  contends  that  this  Court  has  no  jurisdic- 
tion, because  the  lien  claimed  by  Cronell  and  his  associ- 
ates, is  for  salvage  of  a  cargo,  derelict  at  sea ;  and  the 
jurisdiction  is  exclusively  in  the  Court  of  Admiralty.  It 
is  not  denied  that  in  England  the  Courts  of  common  law 
have  concurrent  jurisdiction  with  the  Admiralty  Courts, 
in  determining  questions  of  salvage ;  but  it  is  claimed  to 
be  otherwise  here,  by  force  of  the  constitution  of  the 
United  States  and  Uie  Judiciary  Act  of  1789. 

In  determining  this  point,  the  relative  convenience  of 
the  respective  tribunals  is  not  important.  Jurisdiction  de- 
pends on  other  and  higher  considerations. 
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Section  nine  of  the  Judiciary  Act  of  CongreMt  which 
declares  the  authority  of  the  District  Coorts  of  the  United 
States,  clothes  them  with  **  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  laws  of  imposts,"  ipc.f  ^'saving 
to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it" 

It  is  difficult  to  perceive  why,  under  this  important  ex- 
ception, when  we  had  in  this  State  in  full  operation  the 
same  common  law  that  governed  in  England,  and  like 
courts  of  law  and  equity,  administering  the  same  remedies 
and  in  the  same  forms  of  proceeding,  which  were  admin- 
istered and  used  by  the  courts  of  law  and  equity  there ; 
the  courts  of  this  State  did  not  retain  precisely  the  same 
jurisdiction  which  the  courts  of  conunon  law  in  England 
exercised,  concurrently  with  the  Admiralty  Court,  prior 
to  the  American  Revolution.  We  are,  however,  referred 
to  the  recent  decision  of  the  Supreme  Court  in  this  dis- 
trict, in  Frith  vs.  Cronell,  reversing  an  order  of  one  of  the 
Justices  of  that  court  appointing  a  receiver  of  goods  taken 
by  the  same  parties,  at  die  same  time  and  under  the  same 
circumstances,  with  those  in  question  here.  That  court 
refused  to  entertain  jurisdiction  for  the  reasons  that  it  is 
not  a  proper  tribunal  to  try  a  question  of  salvage,  itsfcNins 
of  proceedings  are  inadequately  adapted  to  it ;  it  has  nev- 
er exercised  such  a  jurisdiction,  and  the  Court  of  Admir- 
alty is  the  proper  tribunal  for  that  purpose. 

This  decision  is  not  placed  distinctly  on  the  ground 
urged  at  the  bar,  that  the  Admiralty  Court  has  exclusive 
cognizance  of  the  matter ;  but  rather  on  the  novelty  of 
the  appeal  to  the  Supreme  Court,  and  its  inadequate  ma- 
chinery to  deal  advantageously  with  such  a  case. 

After  carefully  considering  the  question,  we  are  con- 
strained to  differ  fVom  that  learned  tribunal ;  which  we 
never  can  do  without  regret.    And  this  unfortunate  disa- 
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greement  impels  as  to  give  our  views  more  at  large  than 
we  are  wont  on  interlocutory  applications. 

The  constitution  of  the  United  States  does  not  determine 
the  point  It  authorizes  Congress  to  create  inferior  courts 
and  confer  on  them  admiralty  jurisdiction.  Until  Congress 
exercised  the  authority,  there  was  no  interference  with  the 
State  courts ;  and  when  the  U.  S.  District  Courts  were 
created,  and  their  cognizance  defined,  their  jurisdiction 
became  exclusive  only  so  far  as  it  was  made  exclusive  by 
the  act  of  Congress.  In  all  other  cases  where  the  courts 
of  common  law  provided  an  adequate  remedy  before,  it 
seems  to  be  plain  that  the  judiciary  act,  at  most,  gave  only 
a  concurrent  jurisdiction  to  the  admiralty. 

The  great  argument  against  the  jurisdiction  of  this 
court,  to  decide  a  question  of  salvage,  was  founded  upon 
the  decisions  respecting  prize  causes.  As  to  this  argu- 
ment, the  common  law  courts  in  England  never  had  any 
jurisdiction  of  questions  of  prize  of  war.  This  was  most 
elaborately  adjudged  in  the  great  case  of  Le  Caux  vs. 
Eden,  Dougl.  504,  and  it  was  there  shown  to  have  been 
the  settled  law  for  more  ttian  a  century.  Of  course,  there 
could  be  no  pretence  that  our  State  Courts  had  a  maritime 
jurisdiction,  which  the  English  common  law  courts  had 
not ;  and  it  has  never  been  claimed.  In  the  case  of  Hal- 
lett  vs.  Novion,  14  Johns.  278,  (reversed  in  16  ibid.  827,) 
the  Supreme  Court  maintained  the  suit,  as  establishing 
merely  a  marine  tort,  against  the  opinions  of  Spencer  and 
Yates,  justices,  that  it  was  a  case  of  prize ;  and  the  court 
of  last  resort,  reversed  the  judgment  on  the  sole  ground, 
that  the  captors  claimed  to  have  seized  the  vessel  as  prize 
of  war,  which  involved  a  question  not  determinable  in  a 
court  of  common  law. 

The  jurisdiction  in  cases  of  prize  rests  upon  the  law  of 
nations,  and  is  peculiar  in  England,  as  well  as  in  the  Uni- 
ted States.  In  England,  the  Admiralty  Court,  acting  upon 
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these  qoestions,  is  called  a  prize  court;  when  acting  apon 
all  others  it  is  an  imianee  court  It  not  only  has  different 
namest  bat  the  two  courts  differed  essentiallyi  because 
the  appeal  was  to  a  different  tribunal  in  the  instance  court, 
from  that  provided  in  the  prize  court  In  the  latter,  the 
questions  arising  were  political ;  in  the  former  tliey  were 
the  ordinary  questions  of  municipal  and  commercial  law. 

Moreover,  Ahe  prize  court  only  exists  in  England,  by 
force  of  a  commission  issued  on  the  breaking  out  of  hostil- 
ities, and  a  new  commission  is  requbite  to  provide  for 
leachaew  war.  The  judge  of  the  instance  court  of  Ad- 
miralty, it  is  true,  is  uniformly  clothed  with  the  prize  ju- 
risdiction under  such  commissions ;  but  there  is  no  legal 
obstacle  to  its  being  conferred  on  another  and  distinct 
judge.    (See  Lindo  vs.  Rodney,  Dougl.  623,  note  1.) 

This  being  the  constitution  of  the  priza  court  of  admi- 
ralty in  England,  it  was  stoutly  denied,  in  the  origin  of 
our  constitutional  government,  that  the  act  Congress  crea- 
ting the  district  courts  conferred  any  jurisdiction  upon 
them  in  eases  of  prize.  It  was  not  till  after  confliotiiig 
decisions  on  the  .point,  in  two  district  and  two  circuit 
courts,  that  it  was  finally  decided  by  the  Supreme  Court 
of  the  United  States,  that  the  district  courts  possessed 
the  powers  of  a  prize  court  of  admiralty.  (Glass  vs.  The 
Schooner  Betsey,  3  Dallas  6 ;  and  see  3  ibid.  54.) 

Thus  it  will  be  seen  that  on  the  only  subject  which  in 
England  was  beyond  and  exclusive  of  the  jurisdiction  of 
the  ordinary  courts  of  law  and  equity,  it  was  not  till  after 
serious  doubt  and  contestations  that  our  courts  of  admi- 
ralty were  held  to  possess  jurisdiction  by  a  decision  of 
the  national  court  of  last  resort. 

There  was  subsequently  a  struggle  relative  to  the  in- 
stance powers  of  the  districtcourts  of  admiralty,  touching 
seizures  for  forfeitures  provided  by  acts  of  Congress,  in 
law,  other  than  those  regulating  trade,  imposts  and  navi- 
gation; but  the  jurisdiction  was  fully  maintained. 
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Next  came  the  effort  to  bring  all  marine  contracts  with- 
in the  admiralty  powers  of  the  district  courts.  To  the 
extent  which  the  English  Admiralty  took  cognizance  of 
inch  contracts,  there  was  no  difficalty ;  bat  the  attempt  to 
exercise  in  ourcourts  of  admiralty,  the  large  powers  which 
were  claimed  for  that  tribanal  several  centuries  ago,  and 
which  were  so  zealously  and  successfully  resisted  by  the 
common  law  judges  in  England,  was  inflexibly  opposed  in 
the  Supreme  Court  of  the  United  States. 

The  same  is  true  of  the  subsequent  claim  of  jurisdiction 
in  the  district  courts,  in  cases  of  marine  torts  occurring 
on  our  inland  waters,  and  within  the  limits  of  counties. 

Mr.  Justice  Story  contended  for  the  enlarged  jurisdic- 
tion  for  enforcing  marine  contracts,  in  De  Lovio  vs.  Boit, 
2  Gall.  308,  and  Peele  vs.  Th  eMerchant's  Insurance  Co., 
8  Mason  27,  while  the  opposite  view  was  maintained  with 
equal  zeal  by  Mr.  Justice  Johnson,  in  Ramsay  vs.  Allegre, 
12  Wheat.  614. 

In  Bains  vs.  the  Schooner  James  and  Catharine,  1  Balw. 
C.  C.  R.  544,  Judge  Baldwin  delivered  an  able  judgment 
against  the  existence  of  jurisdiction  in  the  district  courts, 
to  enforce  contracts  regulated  by  the  common  law,  though 
made  concerning  maritime  subjects. 

The  discussion  was  renewed  in  the  Merchants'  Bank 
vs.  The  N.  J.  Steam  Navigation  Company,  (6  Howard's 
R.  344,)  no  longer  ago  than  last  year ;  when  Mr.  Justice 
Daniel  contended  against  the  jurisdiction,  in  a  powerful 
and  elaborate  opinion ;  and  it  may  be  considered  an  open 
question  at  this  moment,  whether  our  courts  of  admiralty 
have,  as  a  concurrent  jurisdiction,  cognizance  of  any  class 
of  marine  contracts,  which  were  not  at  the  revolution 
within  the  jurisdiction  of  the  English  admiralty. 

In  Waring  vs.  Clarke,  5  Howard  441,  a  majority  of  the 
Supreme  Court  of  the  United  States  decided  that  the  dis- 
trict court  in  admiralty  could  entertain  a  libel  as  for  a  ma- 
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riDe  tort,  for  damages  sastained  by  the  collision  of  two 
steamboats  on  the  Mississippi  river.  Judge  Wayne  deliv- 
ered the  prevailing  opinion,  which  was  met  by  a  full  and 
very  able  dissenting  opinion  from  Jadge  Woodbury ,iu  which 
two  of  his  associates  concurred.  The  great  point  of  the  ar- 
gument in  the  majority  opinion,  was  to  show  that  the  dis- 
trict court  had  concurrent  jurisdiction  of  the  tort,  with 
the  courts  of  common  law. 

In  The  American  Insurance  Company  vs.  Canter,  1  Pe* 
ters511,546,  to  which  we  were  cited  by  the  defendtots 
counsel,  Chief  Justice  Marshall  says,  the  exercise  of  ad- 
miralty jurisdiction  in  the  States  can  only  be  in  those 
courts  which  are  established  in  pursuance  of  the  third  ar- 
ticle of  the  constitution  of  the  United  States.  This  ob- 
servation of  the  learned  judge,  has  no  application  to  the 
point  before  us,  because  he  was  not  speaking  of  common 
law  courts  at  all;  and  he  was  arguing  to  show,  that  the 
legislature  of  a  Territory  might  establish  a  salvage  courts 
for  the  reason  that  such  legislature  combined  the  govern- 
mental powers  of  both  the  State  and  the  general  Govern- 
ments ;  it  being  contended  that  the  power  conferred  on 
Congress  by  the  constitution  to  establish  admiralty  courts 
in  the  States,  did  not  extend  to  the  territories  of  the 
United  States. 

We  were  also  referred  to  Brevoor  vs.  The  Ship  Fair 
American,  1  Peter's  Admiralty  Rep.  81,  and  to  a  note 
founded  on  that  case,  in  Story's  Abbott  on  shipping,  557. 
The  case  itself  was  a  libel  for  salvage,  and  amongst  other 
objections  to  the  jurisdiction  of  the  court,  it  was  shown 
that  the  ship  had  been  delivered  to  the  owners,  the  sal- 
vage could  no  longer  proceed  in  rem.^  and  the  lien  was 
gone.  Judge  Peters  upheld  his  jurisdiction  and  decided 
that  admiralty  could  proceed  in  personam  for  salvage; — 
also,  that  the  lien  was  not  gone.  He  said  Airther,  that 
no  case  is  produced  in  a  common  law  court  of  a  suit  for 
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salTage  on  the  high  teaa ;  and  the  reason  for  there  being 
no  such  jurisdiction  is  that  the  common  law  courts  cannot 
proceed  in  rem.  This,  it  will  be  observed,  is  not  a  decision : 
and  the  reason  assigned,  while  it  is  inapplicable  to  courts 
of  equity,  does  not  apply  to  cases  in  the  courts  of  law 
where  salvage  comes  in  question  incidentally. 

We  have  thus  briefly  reviewed  the  history  of  maritime 
jurisdiction  under  our  national  constitntion,  to  show  that 
it  is  essentially  without  change  from  the  English  system. 
The  admiralty  court  is  held  to  have  the  same  ^wers  as 
an  instance  and  a  prize  court,  that  the  same  tribunal  pos- 
sesses  there,  exclusive  as  a  prize  court,  and  concurrent 
in  its  other  jurisdiction,  in  all  cases  where  the  common  law 
courts  ^ve  a  competent  remedy  and  the  admiralty  was 
not  made  exclusive  by  law.  The  great  struggle  in  the 
United  States  courts  hu  been  to  extend  admiralty  juris- 
diction to  cases  which  in  England  were  exclusively  con- 
fined to  the  courts  of  law  and  equity ;  not  to  exclude  from 
the  concurrent  jurisdiction  here,  any  cases  that  were  con- 
current there. 

We  can  find  no  reason  for  excluding  questions  of  sal- 
vage from  this  concurrent  authority,  if  parties  choose  to 
call  for  its  exercise,  and  the  cases  are  in  other  respects 
within  the  scope  of  our  established  jurisdiction.  The  au- 
thority in  the  English  courts  of  common  law  was  conceded 
and  many  cases  are  reported  where  it  was  applied  both  at 
law  and  in  equity.  In  this  country  we  find  one  case,  that 
of  Blake  vs.  Patten,  15  llaine  Rep.  173,  where  an  action 
was  maintained  by  a  sailor  against  the  master  of  a  vessel 
for  his  share  of  a  salvage  received  by  the  latter.  And  see 
Abbott  on  shipp.  by  Story  and  Perkins,  [556]  662.  The 
principle  of  Percival  vs.  Hickey,  18  Johns.  291,  is  decisive, 
although  that  was  a  marine  tort  and  not  a  salvage.  A 
military  salvage  arising  upon  a*  re-capture,  is  a  case  of 
prize,  (The  Schooner  Adeline,  9  Cranch  244,)  and  does 
not  affect  the  question. 
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Oar  eoneliuioii  on  the  case  as  made  by  the  eoiiipUaiit» 
was  declared  oo  a  former  occasion*  (Cashmere  vs.  Cro*^ 
nelly  1  Sand.  R*  715.)  It  exhibits  a  tort  committed  at  sea 
on  the  plaintiff's  goods,  commencing  with  an  alleged  sal- 
vage. The  defence  is  a  claim  for  salvage  of  the  goods; 
not  denying  that  they  are  the  property  of  the  plaintiff  or 
of  some  stranger,  bat  claiming  a  lien  for  salvage  services. 
The  Sapreme  Coart  in  Frith  vs.  Cronell,  admit  the  gen- 
eral jarisdiction  of  a  court  of  eqaity  to  interfere  to  ascer- 
tain the  eitent  of  a  lien,  in  aid  of  a  party  who  mast  pay 
it  before  he  can  obtain  possession  of  his  property ;  and 
we  sappose  it  is  onqaestiotfable. 

This  is  a  court  of  eqaity  and  the  plaintiff  seeks  to  re- 
deem his  goods.  Bat  it  is  said  the  lien  is  a  salvage  claim, 
and  this  court  has  not  the  machinery  properly  to  dispose 
of  such  a  claim.  Why  not?  The  court  of  chancery,  to 
which  all  our  forms  of  procedure  are  now  assimilated,  has 
ever  used  the  same  civil  law  forms  which  distinguish  ad- 
miralty proceedings ;  and  in  a  vast  number  of  cases,  grow- 
ing out  of  corporations,  joint  stock  companies,  whaling 
adventures,  the  administration  of  estates,  and  the  like, 
have  entertained  suits  far  more  complicated  andiavolvedg 
and  requiring  more  parties  than  any  salvage  case  to  be 
found  in  the  books.  The  libel  in  admiralty  is  the  bill  in 
chancery.  Both  courts  proceed  in  resi,  and  both  make 
decrees  affecting  numerous  parties  who  do  not  appear,  and 
who  have  no  actual  notice  of  the  proceedings. 

Assuredly  we  feel  no  disposition  to  invite  into  this 
court,  cases  involving  questions  of  salvage ;  but  we  can- 
not say  with  trath  that  the  court  is  inadequate  to  investi- 
gate them.  In  this  suit,  if  the  plaintiff's  motion  be  enter- 
tained, the  course  will  be  to  place  the  property  in  the 
hands  of  a  receiver,  and  being  perishable,  he  will  be  di- 
rected to  sell  it  at  once.  The  proceeds  will  remain  in 
court  until  the  claims  can  be  determined.    If  there  are 
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not  sufficient  parties,  the  defect  will  be  supplied ;  and  on 
a  reference,  either  with  further  parties,  or  by  a  notice  to 
all  persons  interested,  such  as  is  given  in  partition  cases 
and  administration  suits,  the  referee  will  proceed  to  in- 
vestigate the  claims  of  all  persons  entitled  to  share  in  the 
salvage. 

The  propriety  of  our  entertaining  jurisdiction,  is  also 
questioned ;  and  the  declension  of  the  District  Court  to 
take  cognizance,  is  cited  as  adjudging  its  impropriety. 

The  decree  of  that  court  gives  the  reason  of  its  course, 
which  was  that  the  property  was  taken  by  the  8al\-age 
claimants  on  the  British  coasts  within  soundings;  all  the 
parties  concerned  were  British  subjects,  and  both  ships 
were  British  vessels.  The  British  Consul,  interposing  for 
unknown  owners,  made  the  objection  to  the  courts  taking 
cognizance  of  the  matter;  and  the  court  holding  that  it 
could  exercise  a  discretion,  declined  to  proceed. 

The  facts  which  influenced  the  U.  S.  District  Court,  do 
not  confer  any  discretion  upon  us*  The  case  before  this 
court  shows  sufficiently  to  require  its  action,  that  the 
property  which  is  now  here,  if  actually  iolved^  was  wrong- 
fully brought  here;  and  that  parties  who  are  foreigners 
and  irresponsible,  are  seeking  to  carry  it  away  without 
any  security  to  the  owner  that  it  will  be  taken  to  Great 
Britain,  or  to  any  country  where  he  will  ever  hear  of  it 
again.  He  is  willing  to  pay  such  salvage  as  the  claimants 
ought  to  have ;  and  he  desires  to  have  his  property  pro- 
tected till  their  claim  can  be  ascertained. 

If  there  were  a  suit  pending  in  the  admiralty  court,  we 
might  and  should  decline  jurisdiction ;  but  we  have  no 
right  to  refuse  it  when  required  to  act  in  a  case  within  our 
proper  cognizance,  which  is  not  in  litigation  elsewhere. 

If  we  err  in  our  view  of  the  jurisdiction  of  the  common 
law  courts  to  decide  u|)on  salvage  questions,  we  ought 
nevertheless  to  interfere  for  the  protection  of  the  plaintiffs 
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property,  until  the  question  can  be  properly  settled;  but 
we  entertain  no  doubt  on  the  principal  point 

As  to  the  objection  that  the  plaintiff  brought  upon  him- 
self the  necessity  for  the  salvor's  removal  of  the  goods  by 
opposing  the  proceeding  in  the  District  Court,  we  find  no 
sufficient  evidence  that  he  was  an  actor  at  all  in  that  court 
The  British  Consul  interposed  to  protect  the  property  be- 
longing to  subjects  of  his  government,  as  he  had  a  right  to 
do ;  but  he  could  not,  as  Consul,  receive  restitution,  or 
even  obtain  a  decree  to  that  effect  (The  Bello  Corrunes, 
6  Wheat  162 ;  The  Antelope,  10  ibid.  06.) 

This  is  not  an  action  in  the  nature  of  the  former  action 
of  replevin.  It  is  more  in  the  nature  of  a  bill  for  redemp- 
tion of  chattels  retained  for  a  lien* 

There  must  be  a  receiver  appointed,  with  the  usual 
authority. 


dumbtrlaub  flirtutt  flourt,  ISm  Itrseg. 

AUGUST   TERM,    1848. 

[  Reported  for  the  Americ«n  Ltw  Jonmtl.  ] 

SHEPPARD  ««.  GANDY.  IN  ASSUlfPSIT.  DBMUBRBBTODXOLA&ATIOir. 

Dae  Oortit  Blew,  mod  another,  g^are  their  bond  to  the  defendant,  dated  8th 
December  1841,  conditioned  to  pay  him  or  hit  aaiigni  $300  in  six  months  from 
date,  with  intereet.  The  defendant,  27th  Dec.  1841,  aeeigned  the  bond  to  one 
Harmer  by  a  written  aitignment  endorsed  on  the  bond  In  the  following  words^ 
Tiz :  **  I  assign  all  mj  right  and  title  to  the  within  bond,  and  guarantee  the 
payment  till  paid."  On  the  1st  Feb.  1842,  Harmer  in  the  same  manner  assign- 
ed the  bond  to  the  plaintiff,  and  guaranteed  the  payment.  The  declaration  set 
oat  that  each  assignment  and  gnarantee  was  in  consideration  of  the  fall  amoont 
of  the  principal  and  interest  dae  on  the  bond,  paid  by  Harmer  and  the  plain- 
tiff respectively  apon  the  saccessive  transfers  of  the  bond. 

L*  Q.  C.  Elmer,  for  demurrant. 

Nixon,  contra. 

Carpenter,  J.    The  question  in  this  case  is  whether 
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the  guarantee  made  by  the  defendant  to  Harmer  is  a  ne- 
gotiable contract  and  can  be  sued  upon  by  the  second  as- 
signee* 

It  is  a  well  settled  principle  of  the  common  law  that 
choses  in  action  are  not  assignable,  so  that  an  action  can 
be  maintained  in  the  name  of  the  assignee.  Bills  of  ex- 
change and  promissory  .notes  form  an  exception  to  this 
role;  all  other  instruments  not  being  negotiable  or  capable 
of  being  sued  on  except  by  an  original  party  to  the  con- 
tract. Therefore,  until  our  statute  which  makes  bonds 
and  other  writings  obligatory  for  the  payment  of  money 
assignable,*  such  instruments  were  necessarily  sued  upon 
in  the  name  of  the  original  creditor,  it  being  said  that  the 
person  to  whom  transferred,  was  rather  an  attorney  than 
an  assignee.  2.  B.  C.  442.  In  a  late  English  case  in  which 
an  attempt  was  made  by  the  endorsee  of  a  bill  of  lading 
to  sue  in  his  own  name,  the  Court  heard  the  argument 
with  considerable  impatience,  as  contrary  to  a  clear  prin- 
ciple. Parke  B.,  interrupting  the  counsel,  said,  by  the  law 
of  England  a  chose  in  action  is  not  transferrable ;  by  the 
custom  of  merchants,  it  is  transferrable  in  one  instance, 
that  of  a  bill  of  exchange.  Thompson  vs.  Dominy,  14  H. 
&W.4D3. 

A  guarantee  is  a  special  contract  for  the  payment  of 
some  debt,  or  the  performance  of  some  duty  m  the  case 
of  failure  of  another  person,  who  in  the  first  instance  is 
liable.  Like  sdl  special  contracts  by  parol,  it  requires  a 
consideration  to  support  it,  which  must  move  between  the 
plaintiff  and  defendant,  and  this  must  be  averred.  It  is 
essential  to  every  action  on  a  promise  to  state  a  consider- 
ation. Bailey  vs.  Freeman,  4  John.  280 ;  Price  vs.  Eas- 
ton,  4  B.  and  Adol.  433 ;  Lilly  vs.  Hays,  5  Ad.  and  Ell. 
554. 

This  contract  comes  within  these  principles;  it  is  a 
contract  that  is  not  negotiable,  and  the  suit  can  only  be 
brought  by  the  original  party  with  whom  the  contract  was 
made,  and  to  whom  the  consideration  enured.  It  cannot 
be  sued  upon  by  a  subsequent  holder  in  his  own  name. — 
Lamourieux  vs.  Hewitt,  5  Wend.  307 ;  True  vs.  Fuller 
21  Pick.  140;  McDeal  vs.  Yeomans,  8  Watts.  361; 
Snevily  vs.  Ekel.,  1  Watts.  &  Sen  203.  See  1  Am.  Lead. 

•Rer.  SUt.  801,  i  «. 
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Casety  181»  182,  where  these  cases  are  cited,  and  the  doc- 
trine is  sufficiently  stated  with  the  usual  discrimination  of 
the  learned  annotators. 
It  will  be  perceived  that  I  do  not  put  the  case  upon  the 

g'ound  that  tlie  guarantee  does  not  purport  to  be  made 
r  the  benefit  oi  the  subsequent  assignees,  or  make  any 
diitinction  as  to  the  guarantee  being  endorsed  on  the  in- 
strument or  otherwise*  The  foreign  law,  it  seems,  recog- 
nizes Uie  negotiability  of  this  contract,  and  Mr.  Justice 
Story,  perhaps  influenced  in  some  measure  by  his  fond- 
ness for  the  civil  code,  intimates  that  it  will  depend  upon 
the  intention  of  the  guarantor ;  that  if  the  guaranty-  be 
endorsed  on  the  back  of  the  note,  and  is  in  terms  payable 
to  order,  it  acquires  a  general  negotiable  character,  and 
any  subsequent  holder  may  maintain  suit  thereon  who  has 
received  it  in  the  ordinary  mode  of  transfer.  Story,  notes 
^^  481,  484.  See  3  Kent  124,  note  (5th  ed.)  The  diffi- 
cultv  is  that  the  contract  is  not  negotiable  m  its  nature 
and  now  can  it  be  made  so  bv  the  intention  of  the  parties  f 
It  is  not  a  part  of  the  note,  bond  or  the  like  because  en- 
dorsed thereon.  The  view  taken  by  the  learned  Judge 
may  possibly  be  supported  upon  the  peculiar  doctrine 
adopted  in  some  Courts  of  this  country,  and  to  which  he 
refers,  that  such  guaranty  amounts  to  the  making  of  a 
new  negotiatfle  note,  may  be  declared  on  as  such,  and  the 
guarantor  be  held  liable  as  maker.  I  do  not,  however, 
see  how  it  can  be  maintained  upon  the  acknowledged  prin- 
ciples applied  to  the  contract  of  guaranty,  considered  in 
its  true  light,  as  a  collateral  undertaking  for  the  debt  or 
default  of  a  third  person. 

The  doctrine  that  this  special  contract  is  not  negotia- 
ble, is  still  niore  obvious  in  re^rd  to  the  guaranty  of  a 
bond.  The  instrument  is  assignable  so  as  to  be  sued 
in  the  name  of  assignee  only  by  statute,  and  it  cannot  be 
pretended  that  the  statute  reaches  the  collateral  contract, 
though  endorsed  thereon. 

Watson  vs.  McLaven,  19  Wend.  557,  was  cited  by  the 
counsel  of  the  plaintiff*,  but  that  is  one  of  a  series  of  cases 
presenting  a  different  question.  It  was  a  case  where  a 
general  guaranty  to  any  one  who  would,  give  credit  to  a 
particular  person  was  held  to  become  an  available  contract 
to  him  who  gave  credit  upon  its  fnith  and  according  to  its 
tenor.  When  a  general  letter  of  credit,  which  is  a  species 
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of  ^QarantT,  is  accepted  and  acted  upon,  the  nndertaking 
which  was  before  indefinite  and  at  large,  becomes  definite 
and  fixed,  and  a  contract  then  springs  up  in  favor  of  the 
person  making  an  "Advance.  In  saeh  case  there  is  no 
transfer :  it  is  a  contract  between  the  party  who  gives  such 
general  letter  and  the  person  who  advances  on  the  faith 
of  that  letter.  See  Birkhead  vs.  Brown,  5  Hill  843,  and  cases 
cited ;  Walton  vs.  Dodson,  3  C.  and  P.  162 ;  Carnegie  vs. 
Morrison,  2  Mete.  381.  Bat  if  the  guaranty  or  letter  of 
credit,  is  special,  addressed  to  or  made  in  favor  of  any 
particular  person  by  nafne,  it  is  a  contract  with  such  per- 
son oiilv,  and  can  only  be  enforced  by  him. 
.  r    ent  for  the  demurrant. 


II.  0.  JDistrirt  dourt — <f  arttm  IDirtrirt  of  Jpenn'a. 
3n  ti)t  ^Irmiraits. 

THE   SUSAN   G.  OWENS. 

Opinion  of  Judge  Kani  :— The  fhip  Susan  G.  Owana,  wm  registar- 
•d  in  the  Diftrict  of  Muyknd,  m  the  property  of  dtizent  resident  there* 
of.  On  the  31st  of  February  last,  then  being  at  the  port  of  Philadelphia, 
she  was  made  a  subject  of  an  agreement  between  certain  persons  as 
agents  for  the  owners,  and  Messrs.  H.  P.  6c  S.  S.  Townsend.  The 
agreement  was  as  follows :— We,  Mason,  Kirkland  dc  Co.,  of  Philadel- 
phia, agents  for  the  owners  of  the  ship  Susan  G.  Owens,  burthen  730  10-95 
tons,  lying  in  this  port,  do  by  these  presents,  sell  said  named  ship  to 
Messrs.  H.  P.  ic  S.  S.  Townsend,  for  the  sum  of  Fifty-four  Thousand 
BoDan,  to  be  paid  in  hand  by  them  to  the  said  Moscts.  Kirkkind  Ac  Co., 
in  the  following  sums  and  periods  as  here  stated,  viz : 

(f  10,000J    Ten  Thousand  Dollars  to  be  paid  within  16  days  from  this 

date,  February  21. 
(10,000.)    Ten  Thousand  Dollars  to  be  paid  within  25  days  from  this 

date. 
(29,000.)    Twenty-nine  Thousand  DoUaci  to  be  paid  within  35  days  from 

this  date. 
(5,000.)    Five  Thousand  Dollars  to  be  paid  in  hand  on  the  signing  of  this 

contract. 
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A«d  the  nid  torn  ($54,000)  loUcoiiM«radaid«poiitod  In  the  haadt 
•f  Mmod,  Kirkknd  ic  Compuif ,  §or  th/b  fiutfafol  peifennaaee  of  the  nid 
•ttpolation.  And  wn,  tbn  mid  H.  P.  6c  8.  S.  TowntMd,  do,  bj  tliaon 
pmientt,  tgreo  to  htUit  aU  oor  right,  tHIo  and  intereit  in  dio  Mud  ram  of 
$5000,  and  anj  farther  rami  aa  dioj  maj  ho  paid  in,  and  alio  of  aU  claim 
of  ownonhip  in  laid  tomoI,  providod  tiiat  wo  ahonld  &U  to  perform  onr 
portion  of  tiiii  contract  at  named. 

On  the  frithfQl  completion  of  the  terma  of  thii  contract,  Maaon,  Kirk* 
knd  tc  Go.  bind  themaehei,  by  thete  preaents,  to  have  the  aaid  ihip  Sn- 
aan  O.  Owent,  legallj  tranifemd  to  Meaart.  H.  P.  Sc  S.  S«  Townaend. 

Witneaa  onr  handa  and  seala  tiiia  twentj-ilrat  daj  of  Feb.,  A.  D.  1849. 

MASON,  KIRKLAND,  ic  CO.  [l.  a.] 

H.  P.  6c  S.  S.  TOWNSEND.  [l.  a.] 

Wttnesi. 

H.  FaAHK  RoBiNaoN, 
D.  C.  LAHnia. 

The  Meaara.  Townaend  appear  to  hare  been  in  Phihuielphia  at  the 
time  of  ezecoting  thia  inatroment,  bnt  thej  had  no  domicfl  here  in  anj 
■enae,  commercial  or  other.  In  fiict,  it  would  aeem  that  thej  were 
merely  adrentnrera  who  came  here  for  the  oocaalon,  one  of  them  intend* 
ing  to  take  paaaage  in  the  ahip  for  Califomia,  which  waa  to  be  ita  deati- 
nation. 

Thej  proceeded  immediately  to  fit  her  ont  aa  a  paaaenger  ahip,  on  a 
▼eiy  eipenaive  acale,  and  to  lay  in  rappliea  and  atorea  for  a  two  yeara 
Toyage.  What  her  employment  waa  to  be  after  arrifing  ont,  doea  not 
dearly  appear;  whether  ahe  waa  to  remain  there  aa  a  recehang  ahip,  or 
to  trade  aa  a  Packet  along  the  Weatem  Coaat ;  bnt  the  outfit  waa  intend- 
ed to  be  adequate  to  either  object 

The  contracta  with  the  material  men  and  othera  were  not  made  by  the 
Townaenda  in  peraon.  The  captain  eometimea  alone,  aomethnea  in  com- 
pany with  the  father  of  one  of  the  partners  who  acted  aa  agent  of  the 
concern,  gave  the  ordera,  and  they  were  executed  aa  itappeara  in  all  caaea 
on  the  credit  of  **  i^e  vestd  and  her  owners.** 

Their  meana  and  credit  were  very  aoon  exhauated.  They  paid  $5,000 
upon  the  execution  of  the  agreement  which  I  have  recited ;  but  when 
the  fint  inatdment  fell  due-fifteen  daya  aftei^-they  were  only  able  to 
pay  one-fourth  of  it.  And  at  aome  early  period  of  their  tranaactiona,  they 
were  glad  to  borrow  $500  from  one  of  the  libellanta. 

At  laat,  on  the  25th  of  April,  finding  themaelvea  altogether  unable  to 
proaecute  their  intentiona,  and  the  veaael  having  been  attached  in  thia 
court,  at  the  inatance  of  numerous  libellanta,  they  aaaigned  their  contract 
o^  purchaae  to  the  present  claimanta  for  the  aum  of  $25,000,  and  Ae  vea- 
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•el  WM  registered  anew  in  the  port  of  Philadelphia,  at  the  property  of 
residents  of  this  district;  the  entire  ownership  of  the  ship  and  her  out- 
fits Testing  aceordincly  in  them. 

The  demands  before  the  court  are  against  the  ship,  her  tackel  and  ap- 
parel by  ship  chandlers  and  other  material  men,  and  by  the  stevadore 
who  stowed  the  cargo  and  stores ;  all  of  them  founded  on  contracts  made 
before  the  transfer  of  the  25th  of  April.  They  are  resisted  upon  the 
ground  that  the  Tessel  was  a  domestic  Tossel  in  her  home  port,  where  the 
owner  was  at  the  time  of  contracting,  and  that  therefore  she  was  not  lia- 
ble upon  an  impied  lien  for  supplies  or  stowage  senrices. 

The  other  points  which  were  made  in  die  case,  I  do  not  think  it  neces- 
marj  to  consider.  What  is  meant  by  ship  chandlery  in  the  PennsylTania 
Act  of  Assembly,  and  whether  a  domestic  Tossel  is,  or  is  not,  specifically 
liable  to  the  Stemdore,  were  (questions  elaborately  and  ably  dilcussed  in 
the  argunient ;  and  so  was  the  other  question,  whether  the  opinion  of  the 
Supreme  Court  In  die  case  of  The  General  Smith,  4  Wheat  436,  is  to 
be  regarded  as  conclustrely  estsbfishing  the  distinction  between  foreign 
and  domestic  ships,  as  to  a  specific  liability  for  repairs  and  out-fits. 

It  would  not  perhaps  be  difilcnlt  to  decide  all  of  these  questions ;  but  it 
will  be  time  enough  to  do  so  when  they  shall  be  necessarily  infolred  in 
the  determination  of  a  cause  before  the  Court.  But  the  present  does 
not  seem  to  be  the  case  either  of  a  domestic  vessel,  or  of  a  vessel  domestic 
or  foreign,  contracting  through  the  instrumentali^  or  in  the  presence  of 
the  owners.  The  vessel  was  registered  in  a  foreign  port,  and  her  legal 
owners  resided  there.  The  Townsends  had  only  an  equitsble  and  con- 
tingent, or  at  best,  a  defeasible  interest  in  her ;  and  moreover,  they  were 

not  residents  of  this  district. 

Now,  whether  we  turn  to  the  law  maritime  of  the  world,  or  to  die 
modification  of  it  which  is  asserted  in  the  case  of  The  General  Smith, 
there  can  be  no  doubt  but  that  a  vessel  thus  circumstanced  becomes  liable 
for  repairs  and  supi^s  generally. 

The  general  maritime  law  recognizes  no  distinction  in  this  respect  be- 
tween foreign  and  domestic  vessels.  Both  are  liable  oo  the  civil  law  prin- 
ciple that  whoever  has  contributed  to  the  preservation,  or  the  increased 
value  of  proper^,  has  hprivUigiwn^  in  it  for  the  amount  due  to  him  in  re- 
turn. 

The  distinction  which  has  been  admitted  into  our  law  on  this  subject  is 
not  found,  that  I  am  aware  of,  in  either  the  ancient  or  modern  law  of  any 
other  country. 

The  Consulado  ch.  32,  as  quoted  by  Boulay  FaQr,  (1  cours  de  Droit 
mar.  121*)  says,  that  if  a  new  vessel  before  making  her  first  voyage  is 

*  I  quote  from  Boulay  Paty,  becaase  the  arrangement  and  ^notation  of  the 
chapters  of  the  Conf  olado  are  not  oniform  in  the  difierent  editions,  anu  I  am 
unable  at  the  moment  to  find  the  original  pat  sage  in  Pardettut*  translation, 
which  it  the  only  one  accettible  to  me. 
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sold  at  the  inttance  of  crodilori,  the  carpoaten,  caolken,  and  other  work- 
men, at  well  at  the  penont  who  have  Ibmiihed  the  timber,  the  pitch,  the 
fpiket,  and  other  things  necessary  for  her  constraction,  shall  be  preferred 
to  all  other  creditors  niiatsoever." 

The  Onidon,  ch.  9  sect.  1,  mys :  ••  The  debts  contracted  by  the  master 
of  a  ship  for  repain,  prorisions,  supplies,  or  other  things  for  Toyages  (en- 
trtprii)  determined  on,  have  a  special  hypothecation  in  tfieir  foror  upon 
IIm  proceeds  of  the  freight,  in  preforence  to  anterior  debts,  whether  by 
faypodiecatlon  or  otherwise.'*    2  Pard.  Lois.  Mar.  424. 

The  laws  of  the  Hanseatic  League,  (Anno  1614,)  title  5,  sect.  7,  an- 
thorize  the  captain  in  case  a  part  owner  shall  refbse  to  contributo  his  share 
of  the  ont-fit,  to  take  up  snch  amount  as  may  be  needed,  on  the  credit  of 
tiw  ▼esiel  and  on  the  profits  of  the  Toyage,  and  to  hold  his  share  of  them 
answerable  jointly,  with  those  of  the  other  part  owners.  2  Pard.  Leu. 
Mar.  546. 

A  proTision  altogether  mmilar  is  found  in  the  maritime  code  of  Sweden 
(Anno  1667,)  part  3,  ch.  2,  and  is  applied  with  appropriate  modifications 
to  the  case  of  advances  for  the  construction  of  the  ressel  and  the  payment 
of  the  crew— ^r(  4  c^.  9  of  same  code^^  Pard,  L.  M.  160, 161«  169. 

So  too  by  the  Danish  code  of  1683,  book  4,  chap.  6,  69,  the  vessel  isspe- 
^Dy  hypothecated  for  all  moneys  lent  for  the  construction  of  the  ship,  or 
tfie  support  of  the  workmen  engaged  in  building  her;  and  this  pritMU^tiMi 
continues  and  may  be  enforced  until  she  has  sailed  on  her  first  voyage.— 
ZPaTd.L.M.  301. 

-  The  Water  hrieven  hypodiecation  of  die  Netherlands  for  which  a  rem- 
edy is  given  by  the  Ordonnaqce  of  Gordrecht,  (Anno  1533,)  is  lo  tfie  same 
eflTect.    See  4  Pard.  L.  M.  165  and  167,  and  the  noUs. 

The  Ordonnance  of  Louis  14,  (Anno  1681,)  which  Judge  Washington 
recognized  in  the  case  of  the  Seneca,  as  a  compend  of  the  law  maritime 
of  the  worid  in  arranging  the  order  in  which  privileged  debts  shall  bo 
paid,  (book  1  title  16.)  enumerates  as  weO  advances  for  repairs  and  out-fit 
before  departure,  as  for  necessaries  furnished  abroad.  And  Valin,  in  his 
commentary  on  this  title,  (1  vol.  363,)  says,  that  this  of  course  includes 
die  debts  due  tq  all  those  mechanks  and  others  who  have  supplied  neces- 
saries for  the  voyage.  Emerigon  (Contract  Gr.  Avent  sects.  3  and  4) 
does  the  same ;  and  he  is  followed  by  Boulay  Paty,  [1  Cours  Dr.  Mar. 
121, 122,]  who  adds  that  the  modem  law  of  France  is  to  the  same  eflTect. 
All  these  writers  give,  indeed,  a  diflferent  and  higher  rank  to  th^privUegia 
which  Hccrue,  pending  the  voyage,  than  to  those  originating  in  die  home 
port ;  but  they  unite  in  awarding  a  preference  to  both  over  die  general 
creditor,  or  the  party  claiming  under  an  elder  bottomry  bond. 

The  modem  law  of  Holland  agrees  with  this ;  [see  Lord  Hardwicke*s 
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opinion  in  exparte  Sliank,  1  Atk.  234,]  and  indeed,  afier  looking  with 
Bome  care  throngh  the  different  maritime  codes  of  Europe,  as  collected  bj 
Pardeeens,  I  do  not  know  that  any  commercial  State  on  the  Continent  re* 
ftises  to  the  material  man  any  implied  lien  on  a  domestic  more  than  on  a 
fbreign  ship. 

In  England  and  Scotland  the  same  mle  obtained  as  on  the  Continent 
during  a  long  series  of  years ;  the  Admiralty  enforcing  the  liens.  The 
agreement  made  at  Whitehall,  18  Teb.,  1632,  by  all  the  Judges,  before 
the  ffing  and  Priry  Council,  sect.  3,  [CKnlolph  167,]  expressly  negattrefl 
the  right  of  the  Common  Law  Courts  to  issue  writs  of  prohibition  in  such 
eases.  Even  as  late  as  the  year  1777,  Lord  Mansfield,  in  the  case  e?i* 
dently  of  a  domestic  ressel,  [Rich  ts.  Coe  Comp.,  639-640,]  declared 
that  by  the  English  Law,  **  whoever  supplies  a  ship  with  necessarieehas 
a  treble  security: — 1.  The  person  of  the  master.  2.  The  specific  ship ; 
and  3,  the  personal  security  of  the  owners,  whether  they  know  of  the 
supply  or  not.  And  in  deciding  that  the  owners  in  that  case  were  liable 
notwithstanding  some  special  circumstances,  he  argues  from  the  unquei<* 
tioned  liabflity  of  the  ship,  is  enforced  by  the  Admiralty  process.  •«  Sup' 
pose  the  ship,**  he  says  *'  had  been  impounded  in  the  Admiralty  Couit, 
the  defendants  could  never  have  taken  the  ship  out  of  the  Court  without 
paying  the  debt  for  which  tiie  ship  was  Impounded.'* 

I  know,  indeed,  that  prohibitions  had  issued  before  this  period,  to  re- 
strain the  English  Admiralty  from  entertaining  the  claims  of  material 
meni  and  that  of  later  years,  that  Court  has  very  reluctantly  foregone  die 
exercise  of  this  branch  of  its  ancient  jurisdiction.  But  the  English  cases 
dkl  not  formerly,  nor  do  they  now,  recognise  a  distinction  in  this  respect, 
between  foreign  and  domestic  ships,  except  in  so  for  as  tfiey  are'based  oi 
the  statute  of  3  and  4  Victoria,  ch.  65.  Both  aie  equally  excluded  from 
liift>ility  to  an  implied  lien  for  materials  and  supplies  by  the  law  of  Eng- 
land, as  both  are  equally  made  subject  to  such  a  lien  by  the  general  law 
of  the  sea.    [See  the  cases  collected  in  Abbott,  part  2,  ch.  3.] 

The  case  of  the  General  Smith  established  for  the  United  States  a  rule 
on  this  subject  differing,  I  humbly  conceive,  as  much  from  that  of  the 
English  as  that  of  the  Continental  Courts.  It  is  this  "  Where  repauv 
have  been  made  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  Mp  in 
a  port  of  the  State  to  which  she  does  not  belong,  the  general  maritime 
law,  following  the  civil  law,  gives  the  party  a  lien  on  the  ship  itself  for 
his  security,  and  he  may  well  maintain  a  suit  in  rem  in  the  Admiralty  to 
enforce  the  right.  But  in  respect  to  repairs  and  necessaries  in  the  port 
or  State  to  which  the  ship  belongs,  the  case  is  governed  altogether  by  the 
munkipal  law  of  that  State,  and  no  lien  is  implied  unless  it  is  recognized 
by  that  law.'*  (Per  Story  J.,  delivering  the  opinion  of  the  S.  C,  4  Wheat. 
438.; 
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It  is  not  pMrbapt  altogether  etij  to  harmoniBe  the  laDgiiage  id  which 
this  opinioo  if  expreated,  with  the  remarka  of  Jodge  Johnaon  in  deU?er- 
ing  the  opinioD  of  the  aame  Court  id  the  St  Jago  de  Cuba,  9  Wheat.  409. 
Judge  Story,  it  maj  be  obaerred,  deriree  the  lioD  io  the  eaae  of  a  foreign 
ahip  from  the  civil  law  aa  adopted  into  the  maritinie  code  of  Nations. — 
Now,  bj  diat  code,  the  master  can  hardly  be  aaid  to  acquire  hia  auAority 
to  constitote  implied  liens  for  either  out-fits  or  repairs  from  hia  character 
ciprttpotUms  or  agent  of  the  ship  owner.  He  is  indeed  regarded  in  that 
character  bj  the  Roman  Law,  and  aa  anch  he  maj  bind  not  only  the  tpe- 
cific  ahip,  but  die  owners  in  toiidOf  and  eren  make  them  liable  for  his  de- 
licts ;  this  authority  being  implied  from  necessity,  and  dierefore  suspend- 
ed while  the  exercitor-^his  constituent,  is  present  But  the  quafified 
power  of  the  maater  under  the  law  maritime,  while  it  is  much  more  lim- 
ited in  some  respects,  is  in  others  more  ample,  or  at  least  less  dependent 
Thus  on  the  one  hand  hia  power  extends  only  to  a  charge  upon  the  ahiii^ 
and  diat  Ibr  legitimate  contracts ;  the  owner  may  avoid  personal  liabifiqr 
by  abandoning  hia  interest  But  on  the  other  hand  hia  authority  aa  man- 
ager (^tfronte)  or  representative  of  the  ship  and  its  interests,  being  specif 
ic  aato  them,  continues  so  frr  aa  regards  these  Implied  hens,  whethertlie 
owners  be  present  or  absent  [See  the  argument  of  Judge  Ware,  in 
The  PJuBhe^  Ware  367,  dec.,]  and  auch  I  understand  from  the  language 
of  Judge  Stoiy,  on  many  occasions,  to  have  been  his  meaning  in  the 
case  of  The  General  Smith. 

The  reasoning  ol  Judge  Johnson,  however,  in  the  caae  of  The  SU  Jag$ 
de  (Siha^  refers  the  master's  power  to  a  somewhat  different  theory,  and 
api^iea  to  it  a  different  limitation  accordingly.  «*  The  necessities  of  com- 
merce require,  he  says,  that  when  remote  from  the  owner,  the  mastsr 
dmuld  be  able  to  subject  his  owner's  property  to  that  liability,  without 
which  it  is  reasonable  to  suppose  he  will  not  be  able  to  pursue  his  owner's 
interests.  But  when  the  owner  is  present,  the  reaaon  ceases,  and  the 
contract  is  inferred  to  be  with  the  owner  himself  on  his  ordinary  respon- 
sibility without  a  view  to  the  vessel  as  the  fund  from  which  compensation 
ia  to  be  derived.*' 

But  whetlier  we  take  the  law  as  it  is  laid  down  by  the  Court  in  the 
case  of  the  General  Smith,  or  limit  it  aa  was  done  in  that  of  the  St  Jago 
de  Cuba;  the  resnlt  as  to  the  Susan  G.  Owens  is  the  same.  Where  did 
she  belong  ?  and  who  were  her  owners? 

Her  register,  the  document  by  force  of  which  she  has  any  national  or 
home  character  whatever,  without  which  she  is  alien  every  where,  de- 
clares that  she  belongs  to  Baltimore.  The  act  of  Congress,  under  whidi 
this  registry  was  made,  enacts  that  on  a  change  of  the  ownership  a  cor- 
responding change  shall  be  made  in  the  register ;— no  such  change  waa 
made. 
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The  gruid  bill  of  itle,  the  niii?emlly  accepted  aod  looked  for  cTidence 
of  a  tntoaferred  title  to  ships  and  vessels,  required  Dot  merely  by  a  miiDi- 
cipal  regolatioD,  bat  as  Sir  Wm.  Scott  says,  in  The  Sisters,  5  Roh,  142 
Am.  Ed.f  by  the  nni? ersal  law  of  the  sea,  is  not  made ;  the  registered 
owners  stand  oat  to  the  world  as  the  owners  and  only  owners. 

And  thns,  holdiog  the  legpd  title,  they  first  permit  the  libellants  on  the 
invitation  of  third  persons,  to  make  and  perform  contracts  for  repairing 
and  oat-fitting  the  vessel,  which  add  largely  to  her  valae ;  and  then,  they 
or  their  grantees  (for  the  claimants  here  are  only  grantees  of  the  former 
registered  owners,  and  do  not  aflfect  to  come  here  in  any  other  capacity,) 
ttiey  come  here  in  full  possession  and  enjoyment  of  the  vessel  thus  large- 
ly meliorated*  and  claim  that  neither  they  nor  their  vessel  shall  be  held 
liable  for  the  price  of  the  repairs  and  out-fits  so  furnished  her.  The  ma- 
terial men  are  to  look,  not  to  the  legd  owner  at  the  time  of  their  contract, 
not  to  the  legal  owners  now,  not  to  the  vessel  itself— but  to  certain  con- 
doit-pipes  of  an  equitable,  contingent,  defeasible  interest— cosmopolitan 
gentlemen  who  were  to  have  been  the  owners,  had  they  been  able  to 
complete  their  bargain  or  had  notfoond  it  more  safely  profitable  to  assign 
it  away. 

The  very  statement  of  soeh  a  defence  is  enough.  If  the  lien  of  a  mate- 
rial man  could  be  avoided  by  an  arrangement  like  this,  it  might  as  well 
rest  at  once  upon  the  ship  owner's  honor.  It  would  only  be  necessary 
for  him  to  vest  for  the  time  some  equitable  interest  in  the  captain  of  his 
ship,  and  she  might  visit  eveiy  port  of  the  United  States  in  succession, 
and  collect  supplies  at  them  dl  widioat  incurring  a  liabiliQr.  Every  port 
would  be  a  home  port  for  her. 

But  even  regarding  the  Townsends  as  the  owners,  the  argument  of  tfie 
defence  is  not  less  inconclusive.  Because  these  gentlemen  are  residents 
no  where  else,  it  can  hardly  be  said  to  follow  that  they  must  be  domicOa- 
ted  here ;  and  if  the  home  port  of  the  vessel  is  dependent  on  the  domicil 
of  the  owner,  may  we  not  be  led  to  the  conclusion  that  both  are  homeless 
alike.  Cenain  it  is,  that  the  argument  would  exempt  a  vessel  from  liabil- 
ity to  a  specific  lien  precisely  in  those  cases  in  which  such  a  lien  is  most 
needed— the  cases  namely  in  vriiich  she  is  most  unequivocally  a  stranger 
'  lo  the  port,  aod  personal  recoorse  against  her  owners  least  available. 

I  cannot  find  anywhere  the  warrant  for  so  marked  a  departure  firom 
the  ertablished  policy  of  the  maritime  law.  It  is  emphatically  the  law  of 
fair  dealing  and  well  protected  confidence ;— looking  vHth  a  liberal  spirit 
to  the  general  interests  of  navigation,  holding  foreigners  and  citisens  as 
members  afike  of  that  great  community  ih  which  commerce  has  united 
mankind,  securing  credit  and  aid  to  the  ship  owner  every  where,  by  se- 
curing payment  to  all  who  trust  upon  the  credit  of  his  ship,  but  watclung 
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jealoutly  apioti  oppreasioD  and  fmud,  however  maiked  or  tricked  off  Id 
the  temblaDee  of  legal  formolaa.  Such  is  ita  policy ;  and  I  am  coMtrain- 
ed  to  add  that  1  have  rarely  koowo  it  more  esseotiaUy  contravened  than 
it  would  by  snataining  this  defence. 

The  decreet  moat  be  for  the  libeliant'a  with  full  coata, — in  the  caae  ef 
McDermott,  in  the  amount  claimed  by  him — in  the  other  caaea,  the 
amount  to  be  aacertained  by  a  Commiaaioner  from  the  evidence  upon  the 
ffiea.  I  have  no  doubt  upon  the  prooft  aa  to  the  other  fiicta  which  have 
been  controverted  in  the  cauae. 

Decreea  accordingly. 

Mr.  Bama»  Mr.  Van  Dyke,  Mr.  Donegan,  for  LibeUanta. 

Mr.  O.  M.  Wharton.  Mr.  Kennedy,  for  Reapondenta. 


0ttpremt  tfottrt  of  Pntnsgbattia — tDtstcrtt  IDiitrut 

[Reported  for  the  American  Law  Joomal  by  Jamia  8.  Or4Pt,  Bsq.  ] 
ABSTRACTS  OF   DECISIONS. 

PITTSBURG. 

Hall  4*  Sbeetf  va.  Assignees  of  Warrick,  Martin  4r  Oo'  Buavaint,  J. 
It  haa  ever  been  the  law  of  Pennaylvania,  that  the  payment  of  part  of  a 
debt,  in  aatiafitction,  if  the  creditor  agreea  to  receive  the  amaller  turn  in 
full,  ia  a  diacharge  of  the  whole  demand,  when  aueh  agreement  ia  fully 
executed. 

A  payment  in  full  of  other  creditora  by  the  debtor  embarraaaed  when 
the  iJ>ove  agreement  waa  made,  ia  no  violation  of  it,  ao  aa  to  authorise  tiie 
creditor  to  dium  the  balance  aa  a  aet  off  againat  anodier  claim  by  the 
debtor*8  aBBi^neea. 

Al^ough  It  waa  agreed  that  the  creiiitor,  beaidea  receiving  a  aum  cer- 
tain, (which  waa  paid,)  should  receive  as  much  more  aa  would  give  him 
a  dividend  equal  to  the  other  creditors,  the  payment  of  other  crediton 
in  full,  or  the  debtors  neglect  to  make  an  assignment  until  execution  at- 
tachments were  issued,  and  a  lien  on  their  effecta  created  under  vrhich 
auoh  attachment  creditora  recovered  tht?  whole,  will  not  invalidate  auch 
executed  agreement,  and  raise  up  in  its  former  force  the  oricinal  debt. 

Irisfi  VB.  The  Treasurer  of  AUffi hen v  rouvl}/.  Gibbon,  C  J.  In  a 
suit  against  the  obligor  of  a  bond,  giv«*n  uftt^  a  tax  sale  by  the  purchaser, 
for  the  payment  of  the  surplus,  he  cannot  contest  the  former  ownership 
of  the  person  as  whose  land  ^e  property  was  sold.  The  judgment  will 
be  rendered  in  favor  of  the  legal  obligee.  This  protects  the  obligor  againat 
a  second  recovery.  His  payment  la  the  Sheriff  would  discharge  him,  in 
analogy  to  Cox  vf.  Blanden,  1  Watts  533.  The  defendant  has  nothing  to 
do  with  fiduciarr  interest?,  as  in  5  Watts  69.     3  Barr  136. 
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When  the  land  told  ii  owned  by  teveral,  thej  must  litigate  disputes 
amonc  tbeoitelfee  for  their  retpectiTe  parts  alter  the  money  has  been 
bronght  inle  court.  To  gi^e  notice  to  the  Sheriff  not  to  pay  it  over  to 
ti^e  legal  pkiotiffit  is  enough  to  mark  the  suit  for  the  particular  use,  and 
to  protect  the  obligor  from  a  vexatious  use  of  the  action,  the  court  ha?e 
power  to  restrain  it. 

If  the  party  swng  the  bond  has  any  interest  in  it,  he  may  sue  thereon 
— jf  he  has  none,  the  conrt  may  quash  or  stay  the  writ,  but  cannot  enter- 
tain a  defence  on  the  ground  of  his  want  of  interest,  which  may  result  in 
a  verdict  and  judgment  against  those  who  are  interested. 

The  ground  rent  reearved  on  the  property  under  a  perpetual  lease,  can- 
not be  set  off  by  the  ohUgor— for  tiiere  was  no  **  dealing*'  between  die 
obligor  and  obligee  respecting  it  The  assignee  of  such  a  lease  has  a 
'  privity  of  estate  but  not  of  contract  with  the  lessor,  3  Rep.  23. 

Pitt  ToumMp  vs.  Malcolm  Leech.  Burnside,  J.  Whether  a  town- 
ship vrarrant,  signed  by  a  derii  under  a  general  authority  for  a  supervi- 
sor, (who  could  neither  read  or  write,)  was  sufficiently  authorized,  was 
properly  left  to  the  jury  to  determine,  although  there  was  no  evidence  of 
special  authority  to  sign  this  particular  warrant. 

Orders  drawn  on  townships  or  counties  ought  not  to  be  sued  until  pre- 
sented for  payment,  yet  where  the  township  was  insolvent,  the  court 
will  not  reverse  where  Uiat  objection  was  not  strictly  in  issue. 

Oossin  S^  Denny  rn.  Brown,  Bell,  J.  Where  there  are  no  special 
circumstances  manifesting  a  determination  to  obliterate  the  original  obli- 
gation of  a  principal  debtor  and  his  surety,  and  to  destroy  the  securities 
taken  for  its  payment,  equity  will  regard  them  as  still  subsisting  for  the 
benefit  of  the  surety. 

Acceptance  of  choses  in  action  by  collateral  assignment  from  the  prin- 
cipal dei>tor  to  the  surety,  will  not  bo  regarded  as  a  relinquishment  of 
prior  security. 

Actual  assignment  of  a  mortgage  given  to  the  creditor  for  his  and  the 
.•ureQr*s  security,  was  not  necessary  when  the  surety  paid  the  debt  The 
surety's  right  m  subrogation  requires  no  such  assistance  by  an  unessential 
ceremony.  The  mortgagee  had  not  the  power  to  compromit  the  ri^^ts 
of  the  surety  by  entering  satisfiiction  on  the  mortgage.  Such  an  attempt 
would  be  regarded  as  fraudulent  and  inoperative  against  the  surety. 

Notice  of  an  absolute  deed,  which  was  accompanied  b^  a  private  de- 
feasance, nven  to  a  surety  after  he  had  incurred  his  liabihty  on  the  futh 
of  a  bona  nde,  though  subsequent  mortgage  securing  such  surety,  win  not 
affect  the  validity  of  such  mortgage. 

Taylor  V9.  M*Cune.  Bill,  J.  The  guarantor  of  a  note,  dec.,  cannot 
discharge  himself  for  want  of  notice  of  its  non-payment,  unless  he  can 
•hew  by  pomtive  evidence  or  fkir  inference  that  he  has  actually  sustained 
loss  by  the  omission,  as  in  case  ot  the  insohnency  of  the  party  primarily 
liable  occurring  subsequent  to  maturity  of  the  note. 

A  note  dec.,  informally  endorsed,  is  construed  according  to  the  evidence 
attending  the  engagement  The  question  is  whether  the  object  of  the 
endonement  was  to  give  credit  to  the  maker  of  the  note,  with  the  party 
to  whom  it  was  passed,  resting  on  the  good  faith  of  the  endorser.  If  so, 
the  intent  authorizes  the  holder  to  write  over  the  blank  endorsement  an 
express  undertaken  to  pay  the  money. 

Tloifd  vs.  Williams.  Bell,  J.  A  note  to  which  there  is  a  subscrib- 
ing witness  may  be  proved  by  the  confession  of  the  maker,  that  it  was 
his  Iiandwriting,  and  perhaps  by  the.testimony  of  other  witnesses  proving 
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hk  hand  writiog  (fecos  at  to  a  boad  6  Barr  347.)  Catei  referred  to  6 
BiDD.  16, 5  S.  ac  R.  314,  1  D.  228,  2  Johns.  451,  3  Jobof.  477,  16  Johna. 
202,  2  Wend.  576. 

Tom  Ferry  ?•.  Hendenon  4r  Wife.  CouLTia,  J.  The  plea  of  the 
■tatote  of  limitationf  iii  not  a  bar  to  a  bill  in  Equity  filed  by  a  negro  for 
the  Talne  of  hit  tenricet  and  during  a  time  when  he  was  in  truth  a  free 
man,  but  kept  in  ignorance  of  hit  rights  and  compelled  to  eerre.  Nor 
will  euch  statute  run  until  said  negro  was  informed  that  he  was  firee 
while  thus  compelled  to  serre. 

Hall  19.  Wilson  CouLTsa,  J.  The  statute  of  limitations  will  not  pro* 
tect  a  oonstructi?e  possession  of  land  as  attached  to  a  surrey,  where  ^ere 
is  also  such  conetructi?e  possession  of  k  al  attached  to  an  elder  sunrey — 
7th  Barr.  392,  especially  where  it  was  purchased  and  annexed  to  anoth- 
er surrey  and  used  as  woodland  before  the  twenty-one  years  were  com- 
plete. 

LffUU^i  EiUUe,  Vfst  Cur.  The  court  may  ha?e  the  power  to  otertun 
a  decisiion  of  the  Orphans'  Court  on  an  auditor's  report  depending  oo 
questions  of  iact,  but  ttie  exercise  of  such  power  is  justifiable  only  In  an 
extreme  case. 

Sbptembbe  25,  1849. 

FsffMf  Ts.  Oooper.  Gibson,  C.  J.  Devise— I  give  and  bequeath  to 
my  minor  children,  to  wit :  nay  son  J.  D.  V.,  my  son  A.  V.,  my  daugh« 
ter  R.  v.,  and  my  daughter  £.  V.,  all  the  esute,  real  and  personal  of 
which  I  may  be  possessed  at  the  time  of  my  decease,  with  the  irapro?e« 
ments  thereon,  ac^  to  be  eoually  difided  amongst  diem  share  and  share 
alike,  when  the  youngest  or  them  shall  arrlre  at  the  age  of  21  J^rs; 
and  in  case  one  or  more  of  my  said  children  should  die  before  a  cufisioii 
shall  be  made  as  aforesaid,  then  the  share  or  shares  of  the  deceased  child 
shall  be  equally  divided  aroonnt  the  sur?i?ors  of  mr  minor  children. 

R.,  the  eldest  daughter,  after  her  fiither's  deani«  married  J.  C.  and 
diedt  after  ha?in|  arrifed  at  the  age  of  21  years,  but  during  the  minoritj 
of  the  younger  sister  £.,  and  before  division  of  the  property  devised,  leav- 
inciMue  A.  V .  C,  the  plaintiflT below. 

Trhe  share  devised  to  It.,  on  her  .arriving  at  the  age  of  21  years  descend- 
ed to  her  heir  at  law.  Spalding  vs.  Spalding,  Cro.  Car.  185.  Labor  vs. 
Long. 

KeUh  vs.  SUwarL  Coultbb,  J.  The  assignee  of  an  agreement  for 
die  sale  of  land,  cannot  rescind  the  assignment  and  recover  Mck  the  con- 
sideration of  it,  without  offering  to  re-assign  it  and  re-delivering  posses- 
sion. 

If  the  as^gnee  cannot  obtain  a  title  firom  the  vendor  as  it  was  stipulated 
by  the  assignor,  he  could  on  the  purchase  money  being  paid;  his 
proper  course  is  to  bring  an  action  ag^st  the  vendor,  or  let  the  vendor 
sue  him,  and  then  have  recourse  to  his  assignor  if  the  result  of  such  suit 
authorized  such  recourse. 

MeFarmmU  Appeal  from  the  Orphans*  Qmrt  of  Allegheny  county,  Bbli. 
J.  Whenever  a  uhancellor  would  direct  a  conveyance  to  be  made  on  dis- 
charge of  a  decedent*!  undertaking  the  proper  Orphans'  Court  is  boundto 
interpose  its  statutory  authority  with  like  effect.  Acts  of  March  1792, 
1818,  1834.    Chess's  Appeal  4  Barr.  52. 

The  application  under  said  acts  is  to  be  made  to  the  Orphans*  Court 
where  the  vendor  lived  and  died,  although  the  lands  lie  in  another  county. 

A  joint  purchase  in  a  father's  name  for  himself  and  the  son  to  whick 
the  son  contributed  an  equal  share  of  the  price,  followed  by  an  informal 
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partition,  a  distinct  posMtmo  of  the  parpaiti  and  improTomontf,  praaoDta 
a  rotnltiDg  tmit  lor  tlie  intorpoiition  of  eqoitj. 

Any  raemoraDdmn  in  writinf  indieatrro  of  the  intent  of  ^parties,  ao 
preciae  aa  to  aacertain  the  terma  ti€  the  eontract,  the  land  to  be  oon?eyed» 
and  the  price  to  be  paid  for  it,  ta  anflicient  williin  these  atatntea.  Exe- 
entorj  contracta  for  the  aale  of  kad,  lilLe  wiUa,  are  interpreted  to  gi?e 
efiect  to  the  intention  of  tiie  partiea. 
Posaeasion  ia  not  neceasarytoa  writtoa  contract  reapectiag  land. 
Constmctife  poaaeaaion  or  aeiaiaof  the  land  by  the  Toador,  at  the  time 
«f  his  death,  aatisiea  theae  atatntaa. 

Specific  performance  decreed  by  the  Supreme  Court  on  aatiafoctory 
•fldence,  atthongh  refnaed  below. 

SBPTSMBm  38. 
Remington  ts.  MeChwen.  (BiO  in  Eqni^.^  Bell,  J.  This  case  in- 
ToWed  the  question  of  the  jnrudiction  generally  of  Equity  in  the  Com- 
monwealth over  the  delivery  of  specific  chatteb.  The  extent  of  the  rem- 
edy was  defined  with  great  research  and  acumen  by  the  opinion  of  the 
Judf  e,  BO  that  an  abstact  would  be  incompetent  to  do  him  justice. 

The  Court  sustained  the  bill  of  the  complainant,  who  hud  been  a  sur- 
feyor,  and  retiring  firom  the  busineoa,  left  sundry  maps,  drafts,  plans, 
notes  of  surreys,  and  iurveyar^i  instruments  and  furniture  in  respondent's 
hands,  of  which  he  sought  the  restoration.  The  decree  was  affirmed  on 
the  ground  that  the  bill  aet  forth  a  tmat,  and  that  the  remedy  at  law  of  a 
compensation  in  damages  was  inadequate,  and  that  when  Chanceir  com- 
menced a  proceeding  it  would  cover  die  whole  ground,  whether  of  reme- 
dy or  property. 

OcTOBca  1,  1849. 
IruAn  Ts.  NixonU  heirs.  Roecas,  R.  It  was  contended  for  the  plain- 
tiffs below,  (defendants  in  Error,)  tW  this  case  as  now  presented,  involT- 
ed  a  question  not  agitated  in  the  case  of  Fetterman  vs.  Murphv,  4  W. 
434,wliere  the  same  title  on  the  same  focts  was  considered  and  adjudged, 
Tiz :  that  alUiough  the  judgment  on  the  scire  facias  remed  the  debt,  it  did 
not  restore  the  lien«  or  connect  that  lien  with  the  origioal  Menof  the  judg' 
ment  obtained  in  the  life  time  of  the  intestate.  This  Court  ruled  :  That 
the  judgment  on  the  scire  focias,  confossed  by  an  attorney  for  the  admin- 
istrators on  notice  to  them  prior  to  the  act  of  1834,  judicially  disproTod  the 
entry  of  satisfiiction  made  on  the  docket,  and  the  return  of  **  money 
made"  on  an  execution  issued  on  the  original  judemont,  and  revived  that 
origiDal  jadsment  with  all  its  incidents,  including  Uiatof  lien. 

They  furuier  ruled:  That  as  a  aecond  innocent  purchaser  had  bought 
on  the  foilh  of  the  jud|;ment  of  the  Supreme  Court,  and  made  large 
improvements  during  nme  years  in  sight  of  the  present  claimants,  that 
he  ought,  therefore,  to  be  protected  in  his  purchase,  acquired  in  such 
confidence  and  retained  under  such  acquiescence. 

Thomas  vs.  Sloan*  Warren  county.  Rooeks,  J.  It  is  not  sufiUcient 
evidence  of  a  lost  note  that  a  witness  proved  he  had  seen  a  note  such  aa 
deckred  upon,  having  the  same  name  as  that  of  the  drawer  attached  to  it, 
without  some  evidence  that  it  was  the  drawer's  hand  writing,  either  firom 
the  belief  of  the  witness  founded  on  sufficient  knowledge,  or  firom  other 
evidence. 

Wtlkins  vs.  Anderson.  Coulteu,  J.  An  entry  on  the  trial  list — be- 
ing one  of  a  regular  series,  bound  in  books  and  careftilly  preserved,  not 
of  a  special  court,  (Moore  va.  Kline  lat  Pa.  129,)  but  of  the  stated  Court 
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«f  CoBUiMMi  PlMf  of  AJI6|1md7  co&otj,  Bide  by  the  Praiident  Judft,. 
BO  open  court,  of  the  tabetitiitioD  of  a  defendant  in  ejectment,  m  alona 
•oflBieieDt  etidence  of  laeh  8obet&totkMi«  to  make  tnch  defendant  a  paitj 
to  the  record,  although  not  tranilerred  by  the  clerk  ae  thoee  eatriee  gen- 
erelly  were,  and  after  trial  and  judgment  to  warrant  an  execution  and 
nle  of  laid  defendant!  property  for  the  coiti  of  in  unsueceMfol  defence. 

A  receipt  by  the  defendint  thus  lubitttuted,  gi?en  to  the  Sheriff  fiior 
months  ifter  inri?il  it  ige,  fiir  the  residue  of  the  purchise  money  irisbg 
from  the  Sheriff's  sile,  would  confirm  such  sile  made  during  minority, 
if  the  aboTO  entry  were  Irregular  and  not  authentic. 

Hie  puRhasir  at  such  Sheriff's  sale  being  the  brother-in-law  of  de- 
fendant and  executor  of  her  fetfaer,  and  also  issistiag  is  one  of  the  heks 
in  defending  such  ejectment  ind  preserring  the  property  is  issets  of  m 
indebted  estate,  (see  WilkUu  e$taU  9  Witts  133,)  is  neither  eridence  of 
finud,  trus^  or  notice. 

The  refnsil  of  the  Court  below  to  permit  defendint's  counsel  to  iddress 
tiie  jury  is  not  die  subject  of  error,  is  in  Lee  ts.  Lee,  9  Birr.  169;  udess 
excepted  to. 

SUeU  TS.  StuUU  exW$,  Roexas,  J.  Serrices  peiformed  for  i  fether 
ind  It  his  request  by  i  son  liTlng  at  a  distance  with  a  femlly  of  hk  own  to 
support,  are  sufficient  to  imply  an  assumpsit. 

A  debt  due  by  an  intestito  cinnot  be  set  off  igiinst  iTondue  notegireft^ 
to  the  administmtor. 

The  rule  in  Fritz  ?s.  Thoma$,  I  Whirton  66,  eauil^  ipplies  whether 
die  promiie  wis  mide  before  the  debt  wis  birred  by  stitute,  or  liter. 

Johnson  ts.  Si$inetL    (Erie  co.)    Bxll,  J.  '  An  igreement  by  two 

Gt  purchisers  of  lind  to  piy  back  to  a  third  person  money  ninch  he 
adfanced  to  them  for  an  interest  in  their  speculation  on  his  relin- 
quishment of  aoT  interest  in  it,  the  thhd  person  not  being  recotnlsed 
by  the  Tender  of  the  land,  constitutes  no  intersst  in  had,  but  m^  be  ett<- 
forced  as  a  parol  contract,  not  wldiin  die  statute  of  frauds. 

A  set  off  which  had  been  offered  in  a  former  action  and  dlsaOoir«di-^ 
-^because  not  then  dueV— may  be  reoehred  and  aUowed  in  a  subeequmif 
aeoott.  Whaterer  may  iiaye  been  the  defendant's  rig|faft  to  set  off InMl- 
raents  actuilhr  due.  If  he  ckimed  i  set  off  for  ill  due  and  natdnenM  M 
entire  thing,  it  wis  rightly  rejected. 

Where  i  set  off  wis  rejected  on  two  grounds— one  of  whkh  was  a  le* 
gil  objection,  its  rejection  on  the  other  ground  for  which  die  only  reme- 
dy if  it  bid  stood  sione,  would  haye  been  by  writ  of  Error,  will  not  pre« 
?ent  Its  repetition  md  reception  in  i  subsequent  suit. 

Truesdad  w.  WatU.  (Erie  co.)  Covltei,  J.  A  note  wfaidi  it 
WM  sgreed  should  be  pven  up,  in  piyment  of  worii  to  be  done,  miy  af- 
terwards be  recoTered,  if  the  work  is  not  completed  accordiog  to  conttiaet. 

A  Toluotary  declaration  b^  the  party  for  whom  work  wai  to  be  d6n# 
that  he  woutd  pay  an  additional  price  for  it,  not  communleated  to  dl^ 
working  party  until  after  the  work  is  done— is  not  bindiitf . 

Ouihrie  ts.  Homer.  Buinside,  J.  The  following  ^arge  was  hekl 
to  be  erroneous : — **  That  laborers  and  material  men  working  withdnl 
contnct  on  a  job,  haTe  both  the  owner  and  contractor  for  their  pay.  And 
if  the  owner  gJTOs  a  note  or  agrees  to  pay  the  laborer  his  waffes,  be  can- 
not set  up  a  feUure  of  the  contractor  unless  it  was  so  understood  and 
agreed  upon  when  the  note  was  glTon.*'  The  law  Is  that  the  owner  la 
in  no  OTont  liable  to  a  laborer  hured  by  the  contractor.    8  Birr  463. 

If  the  holder  of  a  note  relies  on  confirmation  of  it  after  a  full  knowl-  - 
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•dge  bj  tli»  drawer  thtt  the  ceanderttloii  badfiuled,  he  must  prove  radi 
drawer's  koowle^^  of  such  failure. 

UartxtU  fs.  5m.  Buehsidx,  J.  The  eese  of  Hot  ts.  Sterret,  % 
WetiB  327.  cited  end  eppleaded ;  else  Hetrioh  ?s.  Deachler,  6  Berr  33. 

The  riparian  owner  nas  a  right  to  ose  the  water  for  all  lawful  purpo- 
•et  on  his  own  land,  whether  he  uses  the  old  flatter  wheel*  or  the  mod- 
em scroll  wheel. 


HABJtISBUEG,  [Mat  Tiem,]  1849. 
( Beported  kit  the  AoMriean  Law  Joonia],  by  P.  C.  Sbdowick,  Biq.] 

EoiUm  Bank  ▼••  Hie  QmummweaUk.  Dauphin.  Bell,  J.  The  ac- 
countant oflkers  of  the  Commonwealth  have  power  under  the  act  of  30th 
March,  1811,  to  state  and  settle  an  account  between  the  Commonwealth 
and  a  bank,  for  a  tax  due  the  State  on  dividends. 

Where  the  Legislature  passed  a  law  in  March,  1824,  granting  a  charter 
to  a  bank  to  continue  until  May,  1837,  and  imposed  upon  the  bank  a  tax 
of  8  per  cent.  annuaUj  upon  its  dividends,  another  act  passed  on  the  1st 
April,  1835,  increasing  the  tax  on  the  dividends  from  that  date,  is  consti- 
tutional. 

Where  the  non-paTment  of  a  claim  is  owing  to  mutual  misapprehen- 
sk>n,  or  to  the  laches  of  the  creditor,  interest  is  not  of  course  demandable. 

Affirmed. 

Farmer$^  and  Mechanicg^  Bank  J9.  Woodi,  Cumberland.  Bell,  J. 
Though  an  improvement  title  wiU  hold  for  300  acres,  conveniently  loca- 
ted, yet  if  the  improver  does  or  omits  to  do  any  thing  to  show  his  inten- 
tk>n  to  cbdm  less,  his  right  may  be  circumscribed  witoin  much  narrower 
^imits. 

Here  the  improver  saw  another  warrant  and  survev  without  objection; 
paid  taxes  for  many  years  for  fiAy  acres,  and  was  guilty  of  negligence  in 
onittiBg  to  assert  and  perfect  his  original  privilege,  while  his  antaEonist 
paid  taxes  for  the  disputed  land.  In  effect  the  improver  disclaims  luibili- 
ty  as  owner. 

His  omitting  to  locate  his  300  acres  will  postpone  his  equity  to  the  legal 
title  of  the  warrant  and  survey,  and  all  together  these  acts  will  amount 
to  a  legal  abandonment.    Reversed. 


COURT  OF  COMMON  PLEAS  OF  PHIL'A.  COUNTY.— MARCH  T.,  1849. 

[  Reported  for  the  American  Law  Jooraal  by  F.  C.  Briobtlt,  Esq.] 

BRIBRLY  m,  TUDOR. 

On  the  completion  of  a  building,  the  party  wall  is  tbe  property  of  the  owner 
of  the  house,  and  not  of  the  contractor. 

This  action  was  commenced  before  Alderman  Camp- 
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bell,  on  the  19th  May,  1842,  to  recover  the  moiety  of  the 
cost  of  a  party  wall  of  a  house  which  plaintiff  boilt  for 
Mrs.  Jane  Wanda,  back  of  Lisle,  below  Shippen  street— 
The  alderman  gave  judgment  for  the  plaintiff  for  twenty- 
six  dollars  and  costs,  Arom  which  the  defendant  appealed. 
In  the  Court  of  Common  Pleas  a  nonpros,  was  entered  for 
want  of  a  declaration  under  the  rule  of  Court,  after  which 
the  parties  agreed  upon,  and  stated  the  following  case  for 
the  opinion  of  the  Court : 

<<  The  plaintiff  in  the  above  suit  contracted  with  Jane 
Wands,  for  the  erection  of  a  brick  building,  for  a  certain 
sum  of  money,  which  contract  was  fully  performed.  Under 
an  agreement  with  the  said  Jane  Wands,  the  defendant  in 
the  above  suit  used  the  party  wall  of  said  building,  in  the 
erection  and  construction  of  an  adjoining  building,  where- 
upon  the  said  plaintiff  brought  this  suit  for  the  price  or 
value  of  said  party  wall,  alleging  that  the  said  party  wall 
belonged  to  him  as  contractor  and  builder,  and  not  to 
Jane  Wands,  the  owner  of  the  building.  It  is  hereby 
agreed,  that  should  the  Court  be  of  opinion  that  the  said^ 
party  wall  belongs  to  the  plaintiff,  then  the  non  proi.  to  be 
taken  off,  and  the  judgment  affirmed ;  but,  if  of  opinion 
that  the  same  belongs  to  the  said  Jane  Wands,  then  the. 
non  pros,  to  remain.** 

Joseph  S.  Brewster,  Esq.,  for  Plaintiff. 

Samuel  F.  Reed,  Esq.,  for  Defendant 

Hay  20,  1844,  the  Court,  Kino,  President,  after  argu- 
ment, gave  judgment  for  the  defendant  on  the  case  stated 
and  ordered  the  nonpros,  to  stand.* 


*  The  act  of  24th  March,  1812»  sect  13,  5  Smith,  345,  reflating  partj 
the  townihip  of  Moyameniing,  (in  which  the  boildiBg  m  qneatkni  wi 


walla 
m  ail* 
nated,)  proTidet  that  "  the  first  Uaider  shall  be  reimboned  one  moietj  of  the 
charge  of  sach  partj  wall,  or  for  so  moch  thereof  as  the  next  builder  stell  hare 
occasion  to  make  use  o(,  before  such  next  bailder  shall  nse  or  break  into  the 
walL"  In  Darid  ts.  Hanes,  1  Am.  Law  Jour.  424,  the  Sapreme  Oourt  decided 
that  the  party  by  whose  order  a  honse  is  erected  is  the  bmilder,  and  liable  for 
the  Talae  of  the  partj  wall,  althoagh  the  hoose  was  erected  under  a  oontraot 
for  a  gross  sam,  *'  including  party  wails,"  which  hare  been  paid.         F.  C.  B. 
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HULDAH  A.  BABBBB,  BY  HBR  NBXT  FRIEND,  OEOBQE  CRONKITE, 
m.  HIRAM  BARBER. 


What  mcU  of  the  hasbaod  will  jastifj  a  wife  in  leay'ng  her  hasband's  house* 
What constitatat  *' erueUy^^^whtLt  "iMdignUy^* — aud  what  a  groand  fur  divorce 
from  bed  and  board. 

In  July,  1844,  the  complainant  filed  her  bill  for  a  di- 
vorce a  mensa  et  thoro.  From  the  pleading  and  evidence 
it  appeared  that  the  parties  were  married  on  12th  Nov, 
'1840.  That  on  the  5th  Nov.  1842,  the  now  defendant 
filed  a  bill  to  dissolve  the  marriage  on  the  ground  of  fraud 
in  misrepresenting  and  concesiling  a  physical  incapacity 
to  enter  into  the  marriage  state  by  reason  of  her  ''  uterus 
and  vagina  being  in  a  schirrons,  cartilaginous  and  ulce- 
rated state,  and  unnaturally  thickened  and  indurated." — 
That  about  8  months  after  the  marriage,  the  defendant 
refused  to  cohabit  with  her.    That  she  continued  to  re- 

VOL.  IX. — No.  11. 
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side  in  his  hoase  until  informed  of  the  charges  upon  which 
the  defendant  sought  to  obtain  a  divorce — that  for  this 
reason,  in  additioti  to  the  previous  cruelty  and  indignities 
referred  to  in  the  opinion  of  the  Judge  she  left  his  house 
on  the  18th  Nov.,  1842 — since  which  time  she  has  receiv- 
ed no  support  from  the  defendant.  That  the  complainant 
in  this  bill  was  subjected  to  a  painfU  examination  of  her 
person  on  the  trial  of  the  bill  filed  by  the  now  defendant, 
in  which  the  charges  of  physical  incapacity  and  fr^ud 
were  shewn  to  be  unfounded,  and  the  bill  for  a  divorce 
from  the  bonds  of  matrimony  filed  by  the  now  defendant 
was  dismissed  on  the  18th  Dec.  1843.  That  the  now  ccmi- 
plainant  was  a  widow  at  the  time  of  her  marriage  with  the 
defendant,  and  had,  by  her  former  husband,  a  daughter 
named  Adelia  Cronkite,  and  that  the  defendant  on  several 
occasions,  in  his  own  house  and  elsewhere,  took  indecent 
liberties  with  the  person  of  the  said  Adelia  Cronkite,  and 
attempted  to  have  carnal  connexion  with  her — ^that  this 
fact,  with  the  other  circumstances  of  cruelty  and  indigni- 
ty referred  to,  were  communicated  to  the  complainant 
before  she  left  the  house  of  the  defendant. 

The  pleadings  and  evidence  occupy  too  much  space  for 
insertion  in  the  Journal  at  length.    All  that  is  material  is 
given  above  and  in  the  following  valuable  opinion  deliver-  , 
ed  on  JOth  August,  1846,  by 

WiLLARis  y.  Ch.  The  revised  statutes,  article  4,  see. 
1,  ch.  8  of  part  2d,  authorize  this  court  to  decree  a^s^pa* 
ratkm  from  bed  and  board  forever,  or  for  a  limited  time, 
on  the  complaint  of  a  married  woman,  for  the  following 
causes: — 1.  The  cruel  and  inhuman  treatment  by  the 
husband  of  his  wife.  2.  Such  conduct  on  the  part  of  the 
husband  towards  his  wife,  as  may  render  it  Unsafe  and 
improper  for  her  to  cohabit  with  him*— and  3d.  The  aban- 
donoient  of  the  wife  by  the  husband,  and  his  reflisal  or 
neglect  to  provide  for  her.    The  bill  in  the  present  case 
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is  SO  shaped  as  to  embrace  all  the  above  named  caases  of 
separation. 

1st.  In  determining  what  is  cmelty,  or  the  ioevUia  of 
the  ecelesiastical  law,  we  must  look  into  the  cases  decided 
by  the  conrts  having  jurisdiction  in  matrimonial  cases.  It 
is  difficult,  and  perhaps,  hardly  safe  to  define,  in  terms  suf- 
ficiently clear  and  comprehensive,  what  Constitutes  cruelty 
in  a  legal  sense.  Lord  Stowell  has  laid  down  the  rule  in 
several  cases.  In  Evans  vs.  Evans,  1  Hagg.  Ecc.  Rep. 
35,  he  observes  that  the  causes  must  be  great  and  weighty, 
and  such  as  shew  an  absolute  impossibility  that  the  du- 
ties of  the  married  life  can  be  discharged.  What  falls 
short  of  this  is  with  great  caution  to  be  admitted.  What 
merely  wounds  the  mental  feelings  is  in  few  cases  to  be 
admitted,  when  they  are  not  accompanied  with  bodily  in- 
juries, either  actual  or  menaced.  Here  austerity  of  tem- 
per, petulance'of  manners,  rudeness  of  language,  a  want 
of  civil  attention  and  a6commodation,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodUy  harm,  do 
not  amount  to  legal  cruelty.  They  are  high  moral  offen- 
ces in  the  marriage  state  undoubtedly,  not  innocent  sure- 
ly in  any  state  of  life,  but  still  they  are  not  that  cruelt/ 
against  which  the  law  can  relieve.  Under  such  misconduct, 
the  suffering  party  must  bear  in  some  degree  the  conse- 
quences of  an  injudicious  connection;  must  subdue  by 
decent  resistance  or  by  prudent  conciliation ;  and  if  this 
cannot  be  done  both  must  suffer  in  silence.  Similar  prin- 
ciples were  advanced  in  Harris  vs.  Harris,  2  Hagg.  Ecc. 
Rep.  154 ;  2  Phill.  Ill,  and  in  Warring  vs.  Warring,  ib. 
and  in  Holden  vs.  Holden,  1  Hagg.  Ecc.  R.  458. 

But  while  the  general  ground  on  which  the  court  pro- 
ceeds is  to  guard  the  wife  from  actual  violence  or  danger 
to  her  person,  there  are  nevertheless  exceptions  to  this 
rule.  Thus  spitting  on  the  wife  has  been  adjudged  a  gross 
act  of  cruelty,  on  the  ground,  it  is  presumed,  of  indignity 
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to  the  person.  See  D'AgniUar  rs.  D'Agaillarv  1  Hagg. 
Ecc.  R.  776.  Shelf.  L.  of  Mar.  &,  Div.  480.  So  also  the 
hnsband't  attempt,  when  affected  with  the  venereal  dis- 
ease, to  force  his  wife  to  his  bed,  is  of  a  mixed  natorei 
partly  cruelty  and  partly  evidence  of  adultery.  Darant 
vs.  Durant,  1  Hagg.  Ecc.  R.  733,  767.  So  also  the  hus- 
band^s  attempts  to  debauch  his  own  women  servants  is  a 
strong  act  of  cruelty — (Popkin  vs.  Popkin  3  E.  E.  R.  325 
notes,  Shelford  L.  of  M.  &  Div.  480) — ^perhaps  not  alone 
sufficient  to  divorce,  but  which  might  weigh,  in  conjunc- 
tion  with  others,  as  an  act  of  considerable  indignity  and 
outrage  to  his  wife's  feelings.  The  attempt  to  make  a 
brothel  of  his  own  house  is  brutal  conduct  of  which  the 
wife  has  a  right  to  complain.  This  is  the  language  of 
Lord  Stowell  in  Popkin  vs.  Popkin.  Also  a  groundless 
and  malicious  charge  against  the  wife's  chastity,  followed 
up  by  turning  her  out  of  doors,  and  not  attempted  to  be 
pleaded  or  proved,  may  be  alleged  with  other  acts  of  cn^- 
elty  as  a  ground  for  a  separation.  Durant  vs.  Durant.— 
Supra. 

Such  is  the  rule  with  respect  to  the  term  ermdty — al- 
though primarily  it  has  reference  to  such  conduct  in  the 
husband  as  may  endangfir  the  safety  or  health  of  the  wife ; 
yet  it  may  exist  where  there  is  no  danger  to  her  person, 
as  in  spitting  upon  her ;  and  also  where  no  actual  person- 
al violence  was  inflicted  upon  her,  as  in  attempts  on  his 
part  to  debauch  his  own  servants ;  and  see  also  Otway  vs. 
Otway,  2  Phil.  95 ;  and  Hnlme  vs.  Hnlme,  2  Adol.  27, 
that  cruelty  may  exist  without  actual  violence  to  the  per- 
son. 

The  question  then  arises,  has  the  complainant  brought 
this  case  within  the  above  rules.  The  bill  sets  up,  as  one 
of  the  grounds  of  complaint,  that  the  defendant  attempt- 
ed in  his  own  house,  to  seduce,  debauch,  and  carnally 
know  Adelia  Cronkite,  the  complainant's  daughter,  by  a' 
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former  marriage.    This  is  denied  by  the  defendant,  bat 
at  an  answer  under  oath  was  waived,  the  denial  has  no 
other  effect  then  to  put  it  in  issue  as  a  pleading.    The 
fact  itself  is  proved  by  the  testimony  of  Adelia  Cronkite. 
She  states  that  she  became  an  inmate  of  the  defendant's 
family  soon  after  his  marriage  with  her  mother  in  Nov* 
1840.    The  first  advance  the  defendant  made  to  her  was 
in  the  fall  of  1841,  when  he  gave  her  a  ring*— a  few  weeks 
after*  while  she  was  reading  in  a  chamber  at  the  defend- 
ant's house,  he  came  into  the  room  where  she  was  and 
put  his  arm  round  her  neck  and  took  her  by  the  bosom- 
she  escaped  from  him  and  went  down  stairs.    In  the  win- 
ter following,  that  is  1841-42,  she  boarded  at  her  uncle's* 
(Mr.  Cronkite,)  in  the  village  of  Glenn's  Falls,  about  five 
miles  from  the  defendants,  and  attended  the  academy.— 
The  defendant  spent  a  night  at  Mr.  Cronkite's,  and  in  the 
evening,  Adelia,  at  the  request  of  Mr.  Cronkite,  conducted 
the  defendant  to  bis  lodgings.    When  in  the  chamber  the 
defendant  put  his  arms  round  her  and  kissed  her  several 
times — she  escaped  from  him,  but  he  caught  her  again 
and  threw  her  upon  the  bed  and  put  his  hand  upon  her 
privates.    She  escaped  from  him  and  went  down.    On  a 
subsequent  occasion  at  his  own.  house,  while  she  was 
watching  with  a  sick  brother,  he  drew  her  into  another 
room  and  took  indecent  liberties  with  her.  All  these  facts 
were  communicated  by  the  daughter  to  the  complainant, 
and  I  am  satisfied  that  she  has  given  substantially  a  true 
relation  of  those  transactions.    Jf  the  attempts  by  the  hus- 
.band  to  seduce  a  female  servant  in  his  family  is  crueliy  to 
the  wife,  within  the  meaning  of  the  rule,  much  more  is 
such  attempt  crueUy  when  it  relates  to  a  female,  a  domes- 
tic in  his  family,  the  daughter  of  his  wife,  and  to  whom 
he  was  standing  in  loco  parenUs.  ' 

These  acts  on  the  part  of  the  defendant  are  not  a  soli- 
tary act,  the  result  of  sudden  passion,  but  are  repeated  on 
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different  occasions,  thns  indicating  a  settled  purpose  on 
his  part  to  destroy  the  chastity  of  that  young  lady. 

Another  charge  made  by  the  complainant  is  the  exhib- 
iting by  the  defendant  of  his  bill  against  her  for  a  divorce 
on  the  ground  of  her  physical  incapacity  to  enter  into  the 
marriage  state  ;  the  mode  in  which  (hat  suit  was  conduct- 
ed ;  her  distressing  examination  by  surgebns  on  his  appli- 
cation ;  and  the  final  dismissal  of  the  bill.  That  the  bill 
was  filed  without  probable  cause  is  obvious  from  its  re-, 
suit,  as  well  as  from  an  examination  of  the  testimony  taken 
therein.  There  is  strong  reason  to  believe  that  it  was 
maUeiomtly  filed  with  a  knowledge  on  his  part  that  the 
main  allegations  in  it  are  untrue*  .In  his  bill  against  her, 
the  gist  of  his  complaint  is  that  she  was  physically  inca- 
pable of  entering  into  the  marriage  state,  and  was  herself 
guilty  of  fraud  upon  him,  in  undertaking  the  marriage. — 
In  his  answer  to  the  present  bill  he  admits  sexual  ioter- 
course  with  the  complainant  shortly  afler  the  marriage, 
and  alleges  that  he  became  diseased  thereby.  Both  alle- 
gations can  not  be  true.  The  fact  of  such  sexual  inter- 
course is  admitted  by  her,  and  she  alleges  that  she  became 
pregnant  by  him,  but  miscarried  in  consequence  of  exces- 
sive labor  in  his  employment.  There  is  no  evidence  that 
the  defendant  became  diseased  in  his  person  by  reason  of 
his  intercourse  with  her ;  or  indeed,  that  he  was  so  dis- 
eased at  all.  Nor  is  there  any  evidence  that  the  com- 
plainant became  pregnant  by  him,  save  in  her  answer 
under  oath  to  his  bill  for  a  divorce. 

If,  as  was  held  in  Durant  vs.  Durant,  supra,  the  making 
a  groundless  charge  of  criminality  against  the  wife  is  an 
act  of  cruelty  within  the  meaning  of  the  rule,  and  will  in 
connection  with  other  facts  lay  a  ground  for  a  divorce, 
much  more  will  an  unfounded  prosecution,  based  upon  a 
groundless  charge,  lie  deemed  cruelty,  especially  when 
the  investigation  of  that  charge  leads  to  a  distressing  per- 
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fOBal  examinatioD  of  the  party,  as  in  the  present  case.— 
The  broad  proposition  that  an  unsuccessfal  soit  for  a  di- 
Toree  by  the  husband  against  the  wife  in  itself  considered» 
is  such  act  of  cruelty  as  to  enable  the  wife  to  obtain  a 
limited  divorce  from  the  husband,  will  not  be  pretended. 
Such  a  rule  would  be  of  dangerous  tendency.  Bat  when 
the  suit  is  without  probable  cause  and  is  connected  with 
other  conduct  of  the  defendant,  such  as  refusing  to  litto 
with  her,  refusing  to  support  her,  and  with  his  criminal 
act  in  attempting  to  seduce  the  complainant's  daughter,  the 
whole  may  be  treated  together  as  cruel  conduct,  on  the 
par(  of  the  defendant,  justifying  the  interposition  of  this 
court. 

2d.  As  to  abandonment  of  the  wife  by  her  husband  t 
The  defendant  has  repeatedly  refhsed  to  live  with  the 
complainant.  This  must  be  taken  as  a  fixed  fact  But 
this  reftisal  I  grant  is  not  enough  under  the  English 
cases  to  authorize  a  separation.  In  England  the  refusal 
of  the  husband  to  live  with  his  wife,  is  a  wrong  which  is 
redressed  by  a  different  suit  from  this,  vis :  a  suit  for  tk€ 
reitituiion  of  conjugal  rights.  That  suit  is'  unknown  to 
our  law ;  and  hence  the  8d  sub-division  of  the  51st  section 
was  adopted  as  a  substitute.  With  us  the  abandonment  of 
the  wife  by  the  husband  and  bis  refusal  or  neglect  to  pro- 
vide for  her  are  made  the  substantial  ground  for  a  separa- 
tion, instead  of  being  as  in  England,  the  basis  of  a  suit  for 
the  restitution  of  conjugal  rights.  But  the  mere  refusal  of 
the  husband  to  live  with  his  wife  is  not  of  itself  enough  to 
sustain  the  bill.  There  must  be  a  refusal  or  neglect  to 
provide  for  her.  The  defendant  insists  that  he  was  ready 
and  willing  to  support  his  wife  in  his  own  house — ^that  he 
requested  her  to  remain  there,  though  he  would  not  co- 
habit with  her ;  and  that  she  voluntarily  left  him  and  has 
hitherto  refused  to  return.  The  fact  is  true,  that  the  de- 
fendant proposed  to  support  her  at  his  house,  that  she  in 
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fbet  took  her  sopport  at  his  house  after  they  had  eeased 
to  eohabit  as  man  and  wife,  until  she  left  on  the  18th  Nov. 
1642,  and  that  she  left  on  learning  the  allegations  in  his 
bill  against  her.    The  question  then  recurs,  was  she  jus- 
tified in  leaving  his  house  at  that  time  ?    It  must  be  borne 
in  mind  that  she  then  knew  of  his  refusal  any  longer  to 
liv#  with  him,  and  the  cause  of  such  refusal,  and  tiiat  she 
then  knew  also  of  his  attempt  to  debauch  her  own  daugh- 
ter.   These  various  causes  must  all  be  presumed  to  have 
had  their  influence  in  determining  her  to  leave  his  house. 
Accumulated  together,  were  they  all  sufficient  in  the  aggre- 
gate to  justify  her  conduct  7  I  am  of  opinion  that  they  were. 
It  is  asking  too  much  of  the  wife  to  require  her  to  reside 
under  the  roof  of  a  husband  under  suoh  accumulated 
wrongs.    She  «could  no  longer  discharge  the  duties  of  a 
wife  to  her  husband,  or  a  mother  to  his  children.    She 
would  be  to  them  an  object  of  scorn  as  she  was  to  him  of 
hatred  and  dislike.    If  then  she  was  justified  in  leaving 
him  at  that  time,  and  if  he  has  refused  to  provide  for  her 
elseifdiere,  as  is  admitted  in  the  answer,  the  case  falls 
within  the  3rd  sub-division  of  the  51st  section  of  aban- 
donment by  the  husband  and  refusal  to  provide  for  her. 
It  surely  cannot  be  necessary  to  constitute  abandonment 
that  the  husband  should  turn  his  wife  out  of  doors  by  ac- 
tual violence.    He  may  be  said  to  abandon  her,  when  he 
adopts  a  course  of  conduct  which  if  not  prevented  will  de- 
prive her  of  all  support.  Had  he  been  permitted  to  obtain 
against  her  the  decree  prayed  for  in  his  bill,  she  would  no 
longer  have  been  entitled  to  the  shelter  of  his  house,  or 
any  claim  to  a  support  from  his  estate.    He  may  be  said 
to  abandon  her,  when  he  renders  her  residence  under  his 
roof  intolerable.    This  may  be  done  by  a  series  of  petty 
annoyances,  none  of  which  singly  would  be  sufficient  for 
that  purpose. 
Xhis  question  has  often  arisen  in  the  Common  Law 
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CourUi*  A  hubafid  who  tarns  his  wife  out  of  doors,  or 
who  by  his  cruelty  or  ill  treatment  obliges  her  to  leave  his 
house,  gives  her  power  to  pledge  his  credit  for  necessa- 
ries, and  he  is  under  a  legal  obligation  to  pay  the  debts 
which  she  necessarily  incurs ;  and  he  cannot  in  such  a  case 
discharge  himself  either  by  a  general  or  particular  notice 
not  to  trust  her.  (Leigh  N.  P.  1097.)  What  circumstan- 
ces amount  to  the  cruelty  and  ill  treatment,  which  justifies 
her  depaiture  and  imposes  on  her  husband  the  obligation 
to  support  her  were  decided  in  Alison  vs.  Chapman,  S. 
N.  P.  272.  In  that  case,  his  bringing  another  woman  un- 
der his  roof  and  thus  rendering  his  house  unfit  for  the 
residence  of  his  wife,  was  held  sufficient  for  both  purpo- 
ses. The  case  of  Horwood  vs.  Heffer,  8  Taunton  421,  has 
been  in  effect  overruled  in  Houlston  vs.  Smyth,  3  Bing* 
127.  In  this  latter  case,  Gazelee,  J.  remarks,  that  he 
has  always  considered  the  law  on  this  subject  to  be  as  laid 
down  by  Lord  Kenyon,  that  if  a  man  renders  his  house  un- 
fit for  a  modest  woman  to  continue  in  it,  she  is  authorized 
in  going  away ;  see  also  Shelford  H.  &  D.438,  and  Leigh 
N.  P.  1067,  and  the  cases  cited. 

It  may  be  said  that  the  statute  does  not  contemplate  a 
mere  camtructive  abandonment,  as  being  sufficient  to  ena- 
ble the  injured  party  to  invoke  the  aid  of  this  Court. — 
Abandonment  or  desertion  of  the  wife  by  the  husband  is 
not  the  ground  for  a  divorce  in  England  ;  nor  is  the  taking 
to  a  separate  bed,  treated  per  le,  as  cruelty.  Nor  can  a 
suit  for  the  restitution  of  conjugal  rights  be  maintained 
by  the  wife  against  the  husband,  on  his  refusal  to  sleep 
with  her,  while  she  continues  to  occupy  the  same  house 
with  him— Orme  vs.  Orme,  2  Add.  382.  The  Courts  in 
England  will  enforce  matrimonial  co-habitation,  but  not 
matrimonial  intercourse.  But  it- does  not  follow  necessa- 
rily from  these  premises,  that  a  bill  for  a  separation  will 
not  lie  under  the  3d  suldivis.ion,  in  cases  in  which  a  suit  for 
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a  restitatioD  of  conjagol  rightH  coald  not  be  maintained* 
Althoagh  the  two  proceedings  have  something  in  com- 
mon,  yet  there  are  diversities  between  them,  and  hence 
they  are  not  entirely  analagons  to  each  other. 

3d.  Bat  should  there  be  a  donbt  whether  the  facts  make 
ont  a  case  of  abandonment,  still  I  am  of  opinion  they  may^ 
when  taken  together,  be  deemed  cruelty  under  the  first 
subdivision  of  the  section,  and  which  I  have  considered 
under  the  first  head,  or  such  conduct  on  the  part  of  the 
husband  towards  his  wife  as  may  render  it  unsafe  and  im- 
proper for  her  to  co-habit  with  him,  under  the  second  sub- 
division. Indeed,  these  two  causes  of  divorce  cannot  well 
be  distinguished  from  each  other.  The  term  toetUia^  as 
understood  in  the  Ecclesiastical  law,  obviously  embraces 
the  cases  falling  under  both  sub-divisions ;  see  Mason  vs. 
Mason,  1  Ed.  Y.  Ch.  Rep.  292;  2  Kent's  Com.  126.  Any 
conduct  of  the  husband  which  renders  it  unsafe  and  im- 
proper for  the  wife  to  co-habit  with  him  must  be  cruel  and 
inhuman.  On  this  question  of  soemHa  I  do  not  wish  to 
add  to  what  has  been  said  under  the  first  point,  only  to 
say,  that  all  the  circumstances  which  have  been  adverted 
to  under  either  head,  are  deemed  material  in  making  out  < 
the  fact  of  legal  cruelty. 

4th.  The  52d  section  of  the  statute  in  question  allows 
the  defendant  to  prove  in  his  justification  the  ill  conduct 
of  the  complainant,  as  a  ground  for  dismissing  his  bill.— 
This  provision  is  borrowed  from  the  recrimination,  or 
compensaiio  crinUnum  of  the  Ecclesiastical  law ;  and  is 
founded  on  the  equitable  maxim  that  a  party  cannot  com- 
plain of  the  breach  of  contract  which  he  has  himself  viola- 
ted. Shelford  Mar.  &  Div.  440.  Under  circumstances 
of  guilt  on  both  sides,  the  Court  will  dismiss  both  parties, 
and  leave  them  to  find  sources  of  mutual  forgiveness  in 
the  humiliation  of  mutual  guilt.  Ruby  vs.  Ruby,  1  Hagg. 
E.  R.  790.     In  carefully  examining  the  pleadings  and 
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proofs  in  this  case,  I  discover  no  instance  of  ill  condnct  on 
the  part  of  the  complainant.  She  seems,  daring  all  her 
trials,  to  have  condacted  herself  with  propriety ;  neither 
provoking  ill  usage,  or  retaliating  it  She  has  borne  her 
griefs  in  silence,  and  submitted  to  her  fate  with  uncom- 
plaining resignation.  Until  after  he  filed  his  bill  against 
her,  there  is  no  evidence  that  she  even  disclosed  to  her 
nearest  friends,  that  she  had  fallen  under  the  displeasure 
of  her  husband.  Mindful  of  his  honor  and  his  interest,  she 
preferred,  even  in  her  disgraced  and  discarded  condition, 
the  shelter  of  his  roof,  to  the  hospitality  of  friends,  which 
would  expose  to  the  world  the  altered  relation  she  bore  to 
him.  A  woman  looses  nothing  by  forbearance.  Humility  is 
to  her  a  more  powerful  weapon  then  revenge.  She  sought 
not  the  aid  of  the  Conrt,  till  the  final  hearing  of  his  suit 
had  vindicated«  her  character  from  reproach,  and  shewn 
that  his  accusations  were  groundless. 

In  conclusion,  I  think  the  acts  complained  of,  and  which 
have  been  the  subject  of  remark,  are  cruel  and  inhuman 
within  the  meaning  of  those  terms,  and  that  the  complain- 
ant is  entitled  to  a  decree,  declaring  a  separation  from  bed 
and  board  between  the  parties  forever,  and  for  a  reference 
to  a  master  to  ascertain  and  report  what  amount  should 
be  allowed  to  the  complainant  for  her  support  and  main- 
tenance out  of  the  defendant's  estate.  The  complainant 
must  also  have  her  costs  against  the  defendant 
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IDiitrUt  tfourt  of  tl)e  VinxUi  Qtatts. 

EASTERN    DISTRICT   OF  P  ENNS  YLV  ANIA- 

[Reported  for  the  American  Law  Joamal.*] 
THB  UNITED  STATES  m.  SAMUEL  F.  HEWES. 

1.  A  defendant,  in  ezecation  at  the  tnit  of  the  United  States,  is  not  entitled 
to  be  ditcbarged  from  arreat,  nnder  the  act  of  Congreaf  of  28th  Febroarj,  1888, 
in  conaeqnenee  of  having  taken  the  benefit  of  the  insolvent  laws  of  Fenn*a. 

3.  The  United  States  are  not  bound  by  an  act  of  Ooogress,  discharging  th# 
person  of  a  debtor  from  imprisonment,  unless  therein  specially  n«med. 

On  the  petition  of  the  defendant  to  be  discharged  from 
imprisonment: 

Opinion  of  Hopkinson,  J.    A  sait  was  brought  by  the 
United  States  against  the  defendant  to  the  last  November 
Sessions,  and  a  judgment  rendered  against  him.    Upon 
this  judgment,  a  writ  of  ca.  sa.  was  issued,  the  defendant 
arrested  and  committed.to  prison.    He  has  presented  hia 
petition,  praying  to  be  discharged  from  imprisonment  by 
virtae  of  an  act  of  Congress,  passed  on  the  28th  day  of 
Fejl>niary,  1839,  entitled  ''  An  act  to  abolish  imprisonment 
for  debt  in  certain  cases,"  by  which  it  is  enacted,  '^  That 
no  person  shall  be  imprisoned  for  debt  in  any  State  on 
process  issuing  out  of  a  court  of  the  U.States,  where  by  the 
laws  of  such  State,  imprisonment  for  debt  has  been  abol- 
ished ;  and  where,  by  the  laws  of  a  State,  imprisonment 
for  debt  shall  be  allowed  under  certain  conditions  and  re- 
strictions, the  same  conditions  and  restrictions  shall  be 
applicable  to  the  process  issuing  out  of  the  courts  of  the 
United  States ;  and  the  same  proceedings  shall  be  had 
therein  as  are  adopted  in  the  courts  of  such  States." 

*The  Editors  are  indebted  for  this  raluable  opinion  to  F.  0.  Brightlej,  Bsq.,. 
of  the  Philadelphia  bar. 
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When  this  act  shall  be  brought  into  practical  opera- 
tion, some  difficalties  will  occur,  which  will  probably  re- 
quire a  more  explicit  declaration  of  the  intention  of  the 
Legislature.  At  present  we  have  to  do  with  but  one.  The 
defendant  has  exhibited  a  certificate  from  the  Court  of 
Common  Pleas  for  the  city  and  county  of  Philadelphia, 
stating  that  he  had  presented  his  petition  to  that  court 
for  relief  as  an  insolvent  debtor ;  that  he  had  given  notice 
to  his  creditors  to  appear  and  show  cause,  if  any  they  had, 
vrhv  he  should  not  receive  the  benefit  of  the  provisions  of 
the  acts  of  Assembly  for  the  relief  of  insolvent  del)tor8. — 
No  cause  being  shown  why  the  prayer  of  the  petitioner 
should  not  be  granted,  he  took  the  oath  prescribed  by  law, 
made  an  assignment  of  all  his  estate,  and  was  discharged ; 
**  and  it  was  thereupon  ordered  by  the  s<iid  court,  that  the 
said  petitioner  shall  not  at  any  time  thereafter,  be  liable 
to  imprisonment  by  reason  of  any  judgment  or  decree  ob- 
tained for  the  payment  of  money  only,  or  for  any  debt, 
damage,  costs,  sum  or  sums  of  money,  contracted,  ac- 
crued, occasioned,  owing,  or  l^ecoming  due,  before  the 
time  of  such  assignment."  The  single  question  in  this 
«ase  is,  whether  a  debtor  of  the  United  States,  imprison- 
ed by  process  issuing  from  a  court  of  the  United  States, 
on  a  judgment  rendered  ng^tinst  him  by  that  court,  can 
avail  himself  of  the  above  discharge  to  be  liberated  from 
imprisonment  under  the  said  judgment  and  process.  In 
other  words — are  the  United  States  and  their  rights  and 
remedies  against  their  debtors  aflected  by,  and  included 
in,  the  provisions  of  the  act  of  Congress  of  February, 
1839  ?  This  is  a  question  of  grave  importance  to  the  gov- 
ernment of  the  United  States,  as  it  may  aflect  their  secu- 
rities for  the  public  revenue,  and  their  remedies  against 
their  various  and  numerous  agents  who  are  receivers  of 
the  public  money.  It  therefore  demands  a  very  careful 
examination,  and  we  should  not  declare,  judicially,  the  in- 
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tention  of  the  Legislatare,  until  we  are  fally  satisfied  of  it* 
The  petitioner  rests  his  right  to  a  discharge  on  the 
broad  and  general  terms  of  the  act  of  Congress,  from 
whic|^  no  exception  is  made  of  a  debt  dae  to  the  United 
States  ;  bat  enacts  that  no  per$on  shall  be  imprisoned  for 
debt  in  any  State  on  process  issuing  out  of  a  court  of  the 
United  States,  Z&c.  The  words,  it  is  said,  embrace  a  debt- 
or of  the  United  States,  and  a  debt  due  to  them.  If  they 
are  to  be  taken  in  their  large  and  literal  meaning,  it  is 
certainly  so.  But  it  is  contended  on  the  part  of  the  United 
States : — 1.  That  inasmuch  as  the  United  States  are  not 
expressly  named  and  included  in  the  act  of  Congress,  they 
lire  by  implication  of  law  excluded,  and  that  their  rights, 
interests  and  remedies  cannot  be  afiected  by  general 
words,  unless  a  clear  intention  is  apparent  to  include 
them.  2.  That  in  this  case  the  intention  of  Congress, 
that  the  United  States  should  not  be  included  in  the  pro- 
visions of  this  statute,  may  be  collected  from  all  the  acts 
of  Congress  in  relation  |o  their  debtors,  and  the  whole 
policy  of  the  government  on  that  subject.  The  first  is 
purely  a  question  of  law,  to  be  decided  by  the  adjudica- 
tions of  courts  of  law ;  for.  if  it  be  the  settled  law,  it  must 
be  presumed  that  Congress  knew  it  to  be  so,  and  had  it  on 
their  minds  in  passing  the  act  in  question.  It  will  thc^n  be 
my  duty  only  to  inquire  what  is  the  law,  how  has  it  been 
pronounced  by  competent  tribunals,  and  to  abide  by  what 
they  have  decided.  Fortunately,  the  question  has  more 
than  once  come  under  the  consideration  and  judgment  of 
our  own  courts,  as  well  as  those  of  England.  I  will  first 
refer  to  the  English  authorities.  In  a  late  elementary 
work — **  DwarrU  on  the  Construction  of  Statutes*^ — ^which 
seems  to  have  been  compiled,  at  least,  with  the  ordinary 
care  of  such  works,  it  is  said,  <<  It  is  a  rale  that  the  King 
shall  not  be  restrained  of  a  liberty  or  right  he  had  before, 
by  the  general  words  of  an  act  of  parliament,  if  the  King 
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is  not  named  in  the  act,"  668.  In  The  King  vs.  Allen,  15 
East  333,  the  question  arose  on  the  statute  of  48  Geo.  3, 
ch.  74,  8. 15,  which  gave  to  the  sessions  an  appeal  from 
a  conviction  by  Justices  of  the  Peace,  and  empowered  the 
sessions  to  hear  and  finally  determine  the  facts  and  merits 
of  the  case  in  question  between  the  parties;  and  enacted, 
that  no  certiorari  should  be  allowed  to  set  aside  the  deci- 
sion of  the  sessions.  It  was  held,  that  this  did  not  preclude 
the  crown  from  removing  the  conviction,  and  the  order  of 
the  sessions  quashing  the  same,  by  certiorari. 

This  is  a  very  strong  case.  No  words  can  be  fnore  di- 
rect and  clear  to  take  away  the  right  of  removal  by  certio- 
rari, from  the  determination  of  the  sessions,  not  only  by 
declaring  that  it  shall  be  final,  but  by  the  further  express 
declaration,  that  no  certiorari  should  be  allowed ;  and  it 
is  the  stronger,  as  it  gives  a  right  of  removal  to  one  party, 
which  is  denied  to  the  other.  In  giving  his  opinion  of  this 
case,  Grose,  J.  says :  **  The  question  was,  whether  the 
act  intended  to  take  from  the  crown  the  power  of  remov- 
ing the  conviction  by  certiorari,  for  it  is  clear,  that  unless 
the  act  ha$  plainly  $aid  so,  the  power  of  the  crown  is  not 
restrained.  There  are  no  words  expressly  taking  it  away. 
Then  was  it  the  clear  intention  of  the  Legislature  so  to 
do  ?  for  I  admit,  that  if  there  was  such  clear  intention,  the 
crown  would  be  restrained.  This,  it  is  to  be  observed,  is 
an  excise  law,  passed  for  the  better  collection  of  the  rev- 
enue, whic^  is  open  to  a  different  consideration  in  this 
respect  from  ordinary  cases."  The  judge  argues  that,  if 
in  a  case  affecting  the  revenue,  it  was  the  intention  of  the 
Legislature  to  take  the  power  from  the  crown,  it  would 
have  been  done  by  .express  words.  Le  Blanc  and  Bai- 
ley concur  in  this  opinion.  A  similar  decision  was  given 
in  The  King  vs.  The  Inhabitants  of  Cumberland,  6  T.  R. 
194,  in  which  the  construction  of  the  statute  of  Anne,  ch. 
18,  8.  5,  on  an  indictment  for  not  repairing  a  bridge  was  in 
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question.  There  are  other  cases  decided  on  the  same  prin« 
ciple  ;  indeed  it  has  not,  as  far  as  I  know,  been  questioned 
in  the  courts  of  England.  1  BL  Com.  261.  <'  The  King 
is  not  bound  by  an  act  of  parliamenty  unless  he  be  named 
therein  by  special  and  particular  words.  The  most  gen- 
eral words  Uiat  can  be  devised — ( **  any  person  or  persons, 
bodies  politic,  or  corporate,  &c.")— affect  not  him  in  the 
least,  if  they  may  tend  to  restrain  or  diminish  any  of  his 
rights  or  interests.  It  would  be  of  mischievous  conse- 
quence to  the  public.  This  may  be  called  **  prerogative** 
— ^the  prerogative  of  the  crown  or  king.  In  England  it  is 
attached  to  the  King,  because  he  is  the  sovereign  of  the 
country ;  but  it  is  so  attached  to  the  King  as  the  sover- 
eign power;  and  it  belongs  to  the  sovereign  power  wher- 
ever it  may  reside ;  and  in  that  sense  we  may  speak  pf 
prerogative  without  any  repugnance  to  the  principles  of 
our  constitution,  or  the  spirit,  of  our  institutions.  It  is 
nothing  more  than  giving  certain  necessary  rights  and  p{i- 
vilegesto  the  whole  community,,  which  are  denied  to  4u- 
dividaal  citizens,  on  principles  of  public  policy  and  expe^ 
diency  for  the  general  wdfart.  l|aoy ^preferences  of  this 
sorti  granted  to  the  government,  are  found  in  our  statutes 
and  no  one  has  thought  of  repudiating  or  bran4iQg  ^fm 
with  any  odium  as  prerogatite$.^  Without.  It  fortb^f  *  T^ 
ference  to  English  authority  on  this  subject,  I  shall. in- 
quire how  far  the  same  principle  of  exemption  of  the 
government  from  the  general,  words  of  a  statute  has  been 
adopted  or  recognised  by  American  Judges.  I  will  begin 
with  an  elementary  work,  but  whose  author  has  held  the 
highest  judicial  stations,  and  whose  learning  and  accuracy 
of  research  are  held  in  the  best  estimation  by  every  judge 
and  lawyer  of  our  country.  In  the  1st  vol.  of  Kenf$  Cam- 
mentaries  on  American  Law^  460 — (third  edition) — "  It  is 
likewise  a  general  rule,  in  the  interpretation  of  statutes 

*8«e  Oommoowetlth  m.  Arritoo,  15  8«rg.  Sl  Bawle  ISO. 
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limiting  rights  and  interests,  not  to  eonstme  them  to  em« 
brace  the  sorereign  power  or  government,  unless  the 
same  be  expressly  named  therein,  or  intended  by  necessa- 
ry implication*'*  This  is  precisely  the  English  role,  and 
no  suggestion  is  made  of  a  different  role  here.  On  the 
contrary,  the  learned  commentator,  in  addition  to  his  Eng- 
lish an  thorities,  cites  the  opinion  of  Jadge  Story,  as  de- 
livered in  4  Mason,  427 ;  which  is  fally  to  the  point.  The  . 
mase  there  decided  was,  that  the  United  States  may  soe  in 
the  district  coort,  as  endorsee  of  a  promissory  note  against 
the  maker  thereof,  although  the  niaker  and  payee  are  cit- 
izens of  the  same  State,  notwithstanding  thb  restriction 
in  the  11th  section  of  the  jndiciary  act,  which,  the  jodge 
says,  was  not  intended  to  apply  to  soits  brought  by  the 
United  States;  or,  if  so  intended,  was  repealed  by  the  act 
of  1805,  ch.  253.  Now,  the  words  of  the  judiciary  act  of 
1789,  are  as  general  and  comprehensive  as  possible. — 
**  No  civil  suit  shall  be  brought.  Sec.  Nor  shall  any  dis- 
trict or  circuit  court  have  cognizance  of  osry  smU  to  re- 
cover the  contents  of  a  promissory  note,  or  other  chose 
in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents 
if  no  assignment  had  been  made.*'  There  is  no  exception 
of  the  United  States  or  of  a  suit  brought  by  them  as  as- 
signee ;  yet  they  are  not  restrained  by  the  general  words 
of  the  act,  which  exclude  every  other  suitor  from  these 
courts ;  and  why  did  not  these  general  words  include  the 
United  States?  The  reason  is  given  in  the  opinion  of  the 
court.  The  learned  judge  who  delivered  the  opinion,  ad- 
mitted that,  if  the  terms  of  the  law  are  to  be  understood, 
without  any  limitation,  they  clearly  extend  to  the  case  be- 
fore him.  After  stating  some  reasons  why  it  should  not 
be  presumed  that  the  act  was  intended  to  place  this  re- 
striction on  the  United  States,  he  says : — **  The  fair  con- 
VoL.  IX.— No.  12. 
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straction  of  the  terms,  under  sach  circumstancesy  is  to 
restrain  their  generality,  to  look  at  the  primary  and  lead- 
ing intention  of  the  provisions,  and  to  restrain  the  words 
to  obvious  cases.    Effect  may  tlius  be  given  to  the  whole 
language,  without  breaking  in  upon  a  very  important  na- 
iional  policy. ^^    What  did  the  judge  consider  as  the  obvi- 
ous cases  intended  to  be  provided  for  by  that  act  ?   Cases 
between  individual  citizens,  and  not  wliere  the  U.  States 
was  a  party.    Docs  not  tlie  same  reason  and  observation 
apply  to  our  case  ?    What  was  the  national  policy  which 
he  thought  so  important,  and  not  to  be  broken  in  upon  ? 
To  give  the  United  States  the  use  of  her  own  courts,  and 
not  to  subject  her  rights  and  interests  to  State  tribunals. 
And  is  not  this  policy  found  in  the  case  before  us  ?   Did 
Congress  intend  to  submit  the  whole  system  and  policy  of 
the  U.  States  for  the  collection  and  preservation  of  their 
revenue,  for  holding  the  responsibility  of  their  agents,  of- 
ficer! and  debtors,  in  their  own  hands,  to  the  various  and 
ever  changing  provisions  and  immunities  of  the  insolvent 
laws  of  twenty-six  States  ?  That  the  rights  and  remedies 
of  the  United  States  should  be  one  thing  in  Pennsylvania, 
another  in  New  York,  another  in  Maryland,  and  so  on 
through  the  whole?  Is  there  any  thing  like  a  system — 
like  uniformity,  or  equal  justice,  in  such  state  of  things  ? 
Should  we  suppose,  without  a  clear  and  express  enact- 
ment, that  Congress  intended  to  introduce  such  confusion 
and  uncertainty  in  the  powers  of  the  government  over  its 
officers  and  revenue  ?    In  the  case  cited,  the  judge  puts 
the  opinion  of  the  court  on  the  safe  and  rational  ground 
that  we  are  not  bound  to  follow,  to  the  whole  extent,  the 
meaning  of  the  terms  used  in  an  act  of  Congress  ;  that 
we  may  restrain  their  generality  by  the  circumstances 
of  a  particular  case,  and  look  to  the  primary  and  leading 
intention  of  the  provision,  and  give  it  such  effect  as  will 
not  break  in  upon  an  important  national  policy.  In  anoth- 
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€r  part  of  this  opinion,  the  judge  expressly  recognizes  the 
role  I  have  stated  for  the  constraction  of  statutes.  He 
gays : — **  It  is  a  general  rule  in  the  interpretation  of  Le- 
gislative acts,  not  to  construe  them  to  embrace  the  sov- 
ereign power  or  government,  unless  expressly  named  or 
included  by  necessary  implication/'  He  cites  for  this 
rule,  with  many  other  authorities,  a  case  reported  in  4 
Mass.  R.  522,  528,  Staughton  vs.  Baker.  It  will  be  ob- 
served that  Chancellor  Kent,  in  his  commentaries,  adopt- 
ed the  language  of  Judge  Story.  We  have  another  case 
decided  by  the  same  court,  and  reported  in  2  Maton  811, 
The  United  States  vs.  Hoar,  in  which  it  was  determined 
thtit  peither  the  general  statute  of  limitations,  nor  that  of 
Massachusetts,  as  to  executors  and  administrators,  binds 
the  United  States  in  a  suit  in  the  circuit  court.  Judge 
Stort,  delivering  the  opinion  of  the  court,  says : — **  It 
may  be  laid  down  as  a  safe  proposition,  that  no  statute  of 
limitations  has  been  held  to  apply  to  actions  brought  by 
the  crown,  unless  there  has  been  an  express  provision  in- 
eluding  it ;  for  it  is  said  that  where  a  statute  is  general, 
and  thereby  any  prerogative,  right,  title,  or  interest,  is 
divested  or  taken  from  the  King,  in  such  case  the  King 
shall  not  be  bound  unless  the  statute  is  made  by  express 
words  to  extend  to  him.'*  After  giving  the  reason  of  the 
rule,  which  excepts  the  crown  from  the  operation  of  stat- 
utes of  limitation,  which  he  says  will  be  found  in  the  great 
public  policy  of  preserving  the  public  rights,  revenues, 
and  property,  from  injury  and  loss  by  the  negligence  of 
public  officers,  he  adds :  **  and  though  this  is  sometimes 
called  a  prerogative  right,  it  is  in  fact,  nothing  more  than 
a  reservation  or  exception,  introduced  for  the  public  ben- 
efit, and  equally  applicable  to  all  governments.*'  He  also 
refers  to  the  case  reported  in  4  Mass.  R.  528. 

These  have  been  the  doctrines  adopted  and  recognized 
by  a  Circuit  Court  of  the  United  States.    The  Supreme 
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Coart  of  New  York  has  also  recognized  them.  In  4  Cow. 
143,  Th^  People  vs.  Rossiter,  we  have  not  to  deal  with 
the  King  and  his  prerogatives.  The  decision,  as  given  in 
the  syllabus  of  the  case  is :  **  that  a  discharge  under  the 
act  to  abolish  imprisonment  for  debt,  does  not  extend  to 
a  debt  dae  to  the  people  of  the  State,  nor$ewMef  does  any 
insolvent  or  bankrupt  law,  nnless  the  people  are  named 
in  it.''  The  report  is  very  short,  and  the  decision  of  the 
question  seems  not  to  have  been  attended  with  any  doubt 
or  difficulty.  Judgment  was  obtained  against  an  attorney 
of  the  court,  for  clerk's  fees  due  to  the  plaintiff,  upon 
which  he  was  imprisoned  under  a  ca.  $a.  after  he  had  ob- 
tained his  discharge  under  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases.  This  is  precisely  the  title  of  the 
act  of  Congress  in  question.  The  counsel  for  the  prisoner 
moved  for  his  discharge,  on  the  broad  and  unqualified 
words  of  the  act  that,  **  the  debtor  shall  be  exempt  from 
imprisonment  for  or  by  reason  of  My  debi  or  debts  due  at 
the  time  of  making  the  assignment"  There  was  no  ex- 
ception, he  said,  of  debts  due  to  the  people,  and  none 
should  be  implied.  The  Attorney  General  replied,  that 
general  words  did  not  bind  the  people ;  they  are  not 
named;  and  that  the  rule  is  the  same  as  to  them^  which 
prevails  in  England,  as  to  the  King.  By  the  Court :  <<  The 
motion  must  be  denied.  The  people  are  not  bound  by  any 
act  of  this  kind,  unless  they  are  named  in  it.  The  rule  is 
the  same  as  in  England.  The  King  is  not  bound  by  a 
bankrupt  law  unless  named,  and  the  people  are  the  king 
for  the  purposes  of  this  rule."  Will  it  not  be  singular  if 
the  United  States  shall  be  bound  by  an  insolvent  law  of 
New  York,  when  the  State  herself  is  not  so— 4)oth  depend- 
ing on  general  words  in  a  statute  ?  Can  she  claim  the  ben- 
efit of  a  rule  of  construction  against  her  debtors,  which  is 
denied  to  the  United  States  ? 
The  reports  of  the  Supreme  Court  of  Pennsylvania  fur- 
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nish  a  decision  asserting  the  same  principles.  In  1  Watts 
54,  it  was  decided,  after  a  carefal  examination  by  the 
court,  of  cases  in  the  courts  of  the  United  States,  that  the 
State  is  exempt  from  the  operation  of  the  acts  for  the  re* 
vival  of  judgments  to  bontinue  the  lien  on  real  estates. — 
There  is  in  those  acts  no  exception  in  favor  of  the  Com- 
monwealth,  and  the  terms  are  broad  enough  to  include 
all  and  any  judgments.* 

That  the  limited  States  have  not  heretofore  been  affect* 
ed  or  bound  by  a  discharge  of  their  debts  under  a  State  in- 
solvent law,  was  settled  by  the  Supreme  Court  in  the  case 
of  the  United  States  vs.  Wilson,  8  Wheat  253 :  and  so  the 
law  now  remains,  unless  it  has  been  changed  by  the  act  of 
Congress  of  February,  1839,  now  under  consideration. 

The  principles  maintained  in  the  cases  I  have  referred 
to,  have  not  been  contradicted  or  impeached  by  any  au- 
thority cited  at  the  bar ;  nor  have  I  found  any  in  my  in- 
vestigation. I  shall  leave  them  to  rest  on  the  opinions  of 
learned  courts  and  judges  in  our  own  country,  as  well  lus 
in  England,  and  supported  also,  as  I  think,  by  their  own 
strength  and  good  reason. 

Putting  aside  the  rule  of  construction,  which  excepts 
the  sovereign  power  from  the  operation  of  such  laws,  un- 
less expressly  named,  as  a  rule  of  law,  binding  in  courts, 
the  same  result  may  be  reached  by  the  ordinary  doctrine 
which  refers  to  the  intention  of  the  Legislature  for  the  in- 
terpretation of  their  acts.t  The  learned  judge,  to  whose 
opinions  and  reasonings  I  always  refer  with  confidence, 
says  : — (2  Mason,  314,)  **  Independently  of  any  doctrine 
founded  on  the  notion  of  prerogative,  the  same  construc- 

*  The  tame  prioeiple  it  recognized  by  tbe  Ooort  of  Enron  tod  AppeaH  of  the 
State  of  New  Jersey,  in  the  cate  of  Van  Kleck  vt.  O'Hanlon,  7  Penn.  Law  Jour 
aal  2a  See  alto  the  People  rt.  Gilbert,  18  -John.  227 ;  Begina  vt.  Tntchin,  S 
Lord  Rajm.  1066,  S.  0. 1  Salk.  51 ;  Brown*t  Legal  Maximo,  27;  11  Co.  666, 
746. 

tSee  Commonwealth  Tt.  Burrell«  7  Penn.  St.  Bep.  34. 
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tion  of  statutes  of  this  sort  ought  to  prevail,  founded  upon 
Legislative  intention ;  where  the  government  is  not  ex- 
pressly, or  by  necessary  implication  included,  it  ought  to 
be  clear  from  the  nature  of  the  mischiefs  to  be  redressed, 
or  the  language  used,  that  the  government  itself  was  in 
contemplation  of  the  Legislature,  before  a  court  of  law 
would  be  authorized  to  put  such  a  construction  upon  any 
statute.  In  general,  acts  of  the  Legislature  are  meant  to 
regulate  and  direct  the  acts  and  rights  of  citizens,  and  in 
most  cases,  the  reasoning  applicable  to  them  applies  with 
very  different  and  often  contrary  force  to  the  government 
itself.  It  appears  to  me»  therefore,  to  be  a  safe  rule,  found- 
ed on  the  principles  of  common  law,  that  the  general 
words  of  a  statute  ought  not  to  include  the  government^ 
or  affect  its  rights,  unless  that  construction  be  clear  and 
indisputabk  upon  the  text  of  the  act." 

There  is  another  principle  or  rule  in  the  construction  of 
statutes,  so  well  established  by  authority,  and  so  entirely 
reasonable  in  itself,  that  it  may  be  assumed  to  be  unques- 
tionable in  itself.  It  is  this :  that  not  only  one  point  of  a 
statute  may  be  properly  called  in  to  help  the  construction 
of  another  point,  but  that  it  will  be  inferred  or  presumed 
that  a  number  of  statutes  relating  to  the  same  subject 
were  intended  to  be  governed  by  one  spirit  and  policy  to 
be  consistent  and  harmonious  in  their  several  parts  and 
provisions.  Dwarris  699.  The  same  author  adds,  as  the 
consequence  of  this  intendment,  that  *'it  is  an  established 
rule  that  all  acts  in  pari  materia  are  to  be  taken  together, 
as  if  they  were  one  law,  and  they  are  directed  to  be  com- 
pared in  the  construction  of  statutes,  because  they  are 
considered  as  framed  upon  one  system  and  having  one 
object  in  view."  This  doctrine  is  affitmed  by  4  T.  R.  447, 
450 ;  5.  T.  R.  417 ;  Doug.  30.  In  this  last  case,  Lord  Mam^ 
field  says,  '<  all  acts  in  pari  materia  are  to  be  taken  tbgeth- 
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cr,  as  if  they  were  one  act."    In  3  Burr.  1607,  he  says, 
<*  they  are  to  be  considered  as  one  sysiem.'^^ 

What  have  been  the  spirit  and  policy — the  system  adopt- 
ed by  the  government  of  the  United  States  in  relation  to 
its  debtors,  running  through  all  the  acts  of  Congress  on 
that  subject  ? 

1.  That  the  rights,  interests,  and  remedies  of  the  United 
States  shall  not  be  impaired  or  affected  by  the  insolvent 

.  laws  of  any  State ;  that  they  have  never  allowed  the  courts 
of  any  State  to  interfere  between  them  and  their  debtors, 
or  to  prescribe  any  terms,  conditions,  or  restrictions  upon 
their  rights  and  remedies  for  recovering  and  securing 
their  debts. 

2.  That  they  have  never  allowed  even  their  own  courts, 
constituted  by  their  own  authority,  to  discharge  one  of 
their  debtors  from  imprisonment  under  a  judgment  and 
execution  at  their  suit.  The  general  bankrupt  act,  and 
the  law  of  Congress  for  the  relief  of  insolvent  debtors, 
gave  no  such  power  to  the  commissioners  in  the  one  case 
and  the  courts  in  the  other. 

3.  That  for  all  such  questions,  for  all  such  indulgences, 
a  tribunal  was  created,  which  was  the  government  itself; 
and  this  power  and  discretion  was  lodged  with  tlie  Presi- 
dent in  certain  cases,  and  with  the  Secretar}-  of  the  Trea- 
sury in  certain  other  cases. '  To  these  high  and  responsi- 
ble officers  the  whole  subject  was  committed ;  the  exami- 
nation of  the  circumstances  of  each  case  was  imposed 
upon  them^  and  the  decision  upon  it  vested  in  them,  upon 
such  terms  and  conditions  as  they  should  think  proper  to 
exact  1  Stor.  Laws  750  ^  62,  the  bankrupt  act;  1  Stor. 
715,  act  for  the  relief  of  persons  imprisoned  for  debt ;  3 
Stor.  1652,  act  of  March,  1817,  application  to  be  made  to 
the  President ;  1  Stor.  506,  act  of  June  6, 1798,  applica- 

*86e  abo  to  the  wme  point  Rex.  ▼.  Lozdale,  1  Burr.  447  ;  and  The  Mayor 
Tt.  Dafit,  6  Wmtto  St  Serg.  269. 
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tion  to  be  made  to  the  Secretary  of  the  Treasury ;  4  Stor* 
2296,  appointing  ConuniMioners  to  report  to  the  Secreta- 
ry ;  3  Stor.  1097,  ^  38,  of  post-office  act.  It  is  true,  that 
iu  the  bankrupt  and  insolvent  acts  there  is  an  express  ex» 
ception  of  the  United  States,*  but  we  cannot  presume 
from  this  that  Congress  intended  to  reverse  or  abandon 
the  rule  of  construction  which  would  have  excepted  ihem.^ 
It  was  the  exercise  of  that  abundant  caution  often  found 
in  statutes.  Can  we  believe  it  was  the  intention  of  Con- 
gress, by  the  act  of  1839,  to  abandon  all  this  system,  to 
change  all  this  financial  policy,  to  repeal  the  distinction 
heretofore  made  between  ordinary  debtors  of  the  United 
States  and  **  persons  indebted  as  the  principal  in  an  offi- 
cial bond,  or  for  public  money  received  by  him  and  not 
paid  over  or  accounted  for,  or  for  any  fine,  forfeiture,  or 
penalty  incurred  by  the  violation  of  any  law  of  the  United 
States  ?"  Did  Congress  intend  to  give  to  the  State  courts 
a  power  over  tlie  rights  and  interests,  over  the  revenue  of 
the  government,  which  had  been  denied  and  is  yet  denied 
to  its  own  courts,  which  had  been  carefully  kept  in  its 
own  hands  ?  Are  collectors  of  the  customs,  and  debtors  in 
duty  bonds  and  their  sureties,  post-masters,  and  other  re- 
ceivers of  public  moneys,  to  be  thus  discharged  from  the 
liability  of  their  persons  for  such  debts  ?.  Are  persons  im- 
prisoned for  fines,  penalties  and  forfeitures  to  be  liberated 
by  order  of  a  State  court  acting  under  a  State  insolvent 
law?  Are  such  cases' to  be  submitted  to  the  judgment  and 
discretion  of  every  county  court  in  six  and  twenty  States, 
with  practically  no  opportunity  afibrded  to  the  United 
'^tates  to  attend  to  their  interests^ — to  detect  fraud  or  con- 
cealed property — to  oppose  the  discharge  in  any  way,  or 
for  any  reason  ?  It  is  no  extravagant  case  to  suppose  that 
an  absconding  defaulter  for  immense  sums  might  return 

*BTthebMikniptMtofl9thAoraft,  1841,  sect.  5»  Pamph.  Laws,  12,  debu 
dae  tb«  United  States  were  directed  to  be  first  paid  out  of  thebankrapt's  esute. 
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with  full  pockets,  apply  to  some  obscure  county  court  in 
a  distant  State,  and  pass  himself  through  the  forms,  (for 
Uiey  are  little  more,)  of  an  insolvent  law,  and  be  after- 
wards secure  in  the  enjoyment  of  his  concealed  plunder, 
which  the  searching  power  of  the  United  States  might 
have  forced  from  him.    Are  these  extensive  and  vital 
changes  in  the  system  and  policy  of  the  United  States  to  be 
effected  by  general  words,  having  no  express  reference  to 
them  or  to  the  United  States?   Assuredly,  such  conse- 
quences would  not  have  been  left  to  a  question  of  construc- 
tion.   The  intention  would  have  been  declared  in  ^express 
and  unequivocal  language.  What  will  become  of  the  right 
always  claimed  of  a  priority  or  preference  of  payment 
from  an  insolvent  estate  ?    There  is  no  provision  for  this 
in  the  insolvent  laws  of  Pennsylvania,  nor  do  I  presume  it 
will  be  found  in  any  insolvent  act.    Bat  the  law  of  1889 
declares  that,  '<  where,  by  the  laws  of  a  State  imprison- 
ment for  debt  shall  be  allowed  under  certain  conditions 
and  restrictions,  the  same  conditions  and  restrictions  shall 
be  applicable  to  the  process  issuing  out  of  the  courts  of 
the  United  States."    What  the  effect  of  these  provisions 
will  be  upon  the  priority  of  the  United  States,  I  am  not 
now  called  upon  to  say ;  but  it  would  seem  that  if  the 
same  conditions  are  to  be  imposed,  no  other  or  additional 
conditions  could  be  required  of  the  debtor.    All  these  dif- 
ficulties, and  many  more,  will  be  avoided,  by  adopting  in 
the  construction  of  this  statute  the  reasoning  of  Judge 
Story  already  referred  to,  "  that,  in  general,  acts  of  the 
Legislature  are  meant  to  regulate  and  direct  the  acts  and 
rights  of  citizens,  and  in  most  cases  the  reasoning  appli- 
cable to  them  applies  with  very  different,  and  oflen  con- 
tradictory force  to  the  government,"  and  that  "  the  gen- 
eral words  of  a  statute  ought  not  to  include  the  govern- 
ment, or  affect  its  rights,  unless  that  construction  be  clear 
and  indisputable  upon  the  text  of  the  act." 
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Other  difficulties  and  inconveDieoces  will  arise  by  ex- 
tending the  provisions  of  this  act  to  the  United  States. — 
The  provisions  of  the  insolvent  laws  of  the  different 
States,  the  conditions  and  restrictions  they  impose  upon 
the  debtor,  are  various  and  entirely  different  from  each 
other.    The  United  States,  then,  as  well  as  its  debtors, 
will  have  no  uniform  rule  of  responsibility.    There  will 
be  no  harmony  inthe  relations  between  the  government 
and  its  debtor.    The  rights  and  remedies  will  be  one  thing 
in  one  State,  another  thing  in  another,  and  so  throughout 
the  whole  twenty-six  States.    Could  such  confusion  have 
been  intended — such  an  entire  destruction  of  every  thing 
that  can  be  called  a  system — of  all  pretence  to  one  policy? 
Again,  the  act  of  Pennsylvania,  and  1  presume  every  other 
insolvent  act,  requires  a  notice  of  some  kind,  either  per- 
sonal or  by  public  advertisement,  to  be  given  to  the  cred- 
itors of  the  petitioner.    To  whom  is  this  notice  to  be 
given  for  the  United  States  ?  Who  is  bound  or  authorized 
to  receive  it  for  them  1  Is  it  the  President,  or  the  Secre- 
tary of  the  Treasury,  who  have  heretofore  had  the  super- 
intendence of  the  debtors  and  debts  of  the  United  States, 
or  to  the  District  Attorney  1  1  have  seen  no  authority  given 
to  either  of  them  to  accept  any  such  notice,  or  to  bind 
the  United  States  by  appearing  in  pursuance  of  it.  There 
are  other  details  in  the  insolvent  laws  of  Pennsylvania, 
which  it  will  be  difficult  to  apply  to  the  United  States.  In 
the  argument  of  this  case,  the  District  Attorney  referred 
to  the  act  of  Congress  of  March,  1797,  by  which  it  is  en- 
acted that  all  writs  of  execution  upon  any  judgment  ob- 
tained for  the  use  of  the  United  States  in  any  court  of  the 
United  States,  may  run,  and  shall  be  executed  in  any  other 
State,  but  shall  be  issued  from,  and  made  returnable  to, 
the  court  where  the  judgment  was  obtained.    Must  the 
discharge  of  which  the  debtor  may  avail  himself  against 
this  execution,  be  under  the  insolvent  law  of  the  State  in 
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which  he  is  arrested,  or  will  a  discharpe  by  the  court  of 
any  State  be  sufBcient  for  his  liberation  ?  The  words  of 
the  act  wonld  seem  to  refer  only  to  the  laws  of  the  State 
from  which  the  process  issued ;  but  it  is  by  no  means  clear 
what  construction  might  be  put  upon  it  under  the  notion 
of  extending  it  in  favor  of  liberty. 

I  have  given  this  case  a  careful  examination  and  ex- 
tended the  explanation  of  my  views  of  it  beyond  what  may 
be  thought  necessary,  because  I  am  so  unfortunate  as  to 
differ  in  my  construction  of  this  act  of  Congress  from  the 
learned  and  estimable  Judge  of  the  Southern  District  of 
New  York.  It  would  have  been  very  gratifying  to  me  if 
I  could  have  come  to  the  same  result  he  has  upon  this 
question.  It-  must,  however,  be  remembered  that  the 
point  was  not  argued  or  made  a  question  by  the  District 
Attorney,  in  the  case  decided  in  New  York. 

The  attention  of  the  court  was  drawn  to  another  part 
of  the  case,  and  the  application  of  the  act  to  the  debtor  of 
the  United  States,  although  mooted,  was  not  argued,  as 
the  District  Attorney  had  no  doubt  that  the  provisions  of 
the  act  did  include  the  United  States.  Certainly  the  opin- 
ion of  this  learned  lawyer  and  respectable  gentleman  ought 
to  make,  and  does  make,  me  more  diffident  of  my  own.  I 
am  bound,  however,  to  declare  my  opinion  according  to 
my  own  convictions  of  the  true  construction  of  the  act  of 
Congress  in  question — and  that  is,  that  it  does  dot  include 
^n  its  provisions  the  United  States,  or  the  debtors  who 
may  be  imprisoned  on  a  judgment  obtained  at  their  suit 
m  a  court  of  the  United  States. 

The  prayer  of  the  petitioner  is  denied. 
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Supreme  tfoart  of  llennssliKima-^tDeBtcrtt  IDUtrut*^ 

[Reported  for  tlM  American  Law  Joornal  by  Jaxbi  8.  Oraft,  Baq.] 
ABSTRACTS  OF  DECISIONS. 

Pittsburg,  Sept.  Term,  1849. 

PrtitUn  Tt.  Bait.  Bell,  J.  The  Rmoant  RctuaUy  pMted  upon  hj  a 
Joatiee  of  die  Peaee,  or  by  Refereoa,  uoder  a  nilo  OBtored  before  hin, 
regioktee  die  right  of  appeaU  This  rule  ia  coollood  however  to  the  plain- 
tiff, voleoB  the  defendant  haa  focceMftilly  preforred  in  hia  defonce  evi- 
dence of  a  canae  of  action  aa  a  set  off. 

Murray  vs.  Htmm.  Rogers,  J.  Where  it  does  not  appear  on  the 
foce  ef  an  award  spedally,  that  the  arbitrators  refused  to  allow  a  aet  off,  it 
ia  not  the  subject  of  review. 

MeCuUaugkU  hcin.  vs.  QiUwre.  Coulter,  J.  After  general  intro- 
dnctory  words,  indicative  of  the  intent  of  the  testator  to  dispose  of  all  hia 
property,  a  devise  ^  that  Ufall  into  the  possession  of  my  brother  IFtUuua,'* 
who  is  not  to  leave  the  same  to  any  bnt  die  legitimate  heirs  of  his  fother*s 
fiunily  at  hia  disease,  construed  to  cany  a  foe  simple. 

Peim'a  for  use  of  Head,  adnCr.  of  James  Taylor  vs.  Ebhy^  adm^r.  of 
Robert  Taylor.  Rogers,  J.  On  a  joint  acceptance  by  three  heira  of  an 
estate  valued  under  writ  of  partition  &c.,  in  the  Orphans*  Court,  the  re- 
cognisances may  be  several,  and  on  their  several  parts,  and  severally 
sued. 

The  money  secured  by  recognizance  in  the  Orphans*  Court  is  person* 
ahy.  The  sci.  fo.  on  such  recognizance  may  be  agpunst  the  surviving  oog- 
nizor  with  notice  to  the  administrator,  ilc.  of  those  deceased. 

Scire  fociss  in  the  District  Court  of  Common  Pleas  will  be  sustained 
on  such  recognizance  in  the  Orphans*  Court,  it  being  really  but  an  action 
of  debt. 

In  such  sci.  fo.  by  the  administrator,  it  is  not  a  good  defence  that  the 
amount  of  the  recognizance  had  been  paid  to  those  entitled  to  recover  it, 
as  heirs  at  law  of  the  cognizee,  dying  in  her  minority  widiout  issue  and 
not  indebted. 

AdftCrs  ofMorion^n.  Morton.  Coulter,  J.  An  affidavit  ia  necessary 
to  support  an  appeal  from  an  award  of  arbitrators  by  administrators. 

Appeal  of  Chambers,  admW.  of  Robb,  dec^d.     Bell,  J.    After  the 
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settlement  and  confirmatioD  of  a  final  admtniatration  account,  not  appealed 
from,  and  the  lapie  of  the  time  within  which  a  petition  of  review  could 
be  preierred,  an  adminiatrator  was  held  liable  for  the  amount  of  a  bond 
held  by  himself  against  his  intestate— «he  being  but  surety  therein — and  the 
estate  of  the  principal  debtor  sufficiently  responsible  to  such  administrator 
had  he  pursued  the  claim  with  due  diligence,  although  he  had  received 
credit  in  said  account.  Thus  held,  on  the  ground  that  such  want  of  dili- 
gence occurred  after  tiie  settlement  of  the  account. 

InOuutaUof  McClaren^  a  minor.  Coulter,  J.  The  Supreme  Court 
will  not  reverse  the  decree  of  the  Orphans*  Court  refusing  to  sell  a  mi- 
iior*s  estate  on  an  auditor^s  report  in  &vor  of  such  sale.  Reference  of  the 
propriety  of  such  sale  to  an  auditcnr  commended. 

Sleek  8f  Co.  vs.  Campbell.  Rogers,  J.  The  judgment  on  ^reign  at- 
tachment which  the  court  refused  to  carry  into  effect  in  Smith  vs.  Steele, 
7  W.  A;  S.  447,  cannot  be  set  up  in  bar,  or  as  a  merger  of  the  original 
cause  of  action  or  as  any  kind  of  defence  thereto. 

King  vs.  Holmes.    Rooers,  J.    The  holder  of  a  bill  may  deliver  it  at 
any  time  of  the  day  on  which  it  is  due  to  a  notary  for  demand,  and  on  re 
fusal  of  payment  to  give  notice. 

A  demand  made  of  the  acceptor,  in  the  street,  is  not  good.  It  should 
be  at  the  aeceptmrs  place  of  business,  but  if  on  the  notary's  way  there, 
he  meets  the  acceptor,  who  says  he  will  pay  only  in  a  chediLon  a  broker, 
(vis :  inferior  currency,)  any  further  demand  is  waived  thereby. 

A  protest  between  four  and  half  after  four  o'clock  in  Pittsburg,  is  not 
too  early— «hbou|^  there  is  a  practice  there  among  brokers  to  wait  until 
five,  there  is  no  evidence  establishing  such  practice  as  a  custom. 

A  tender  in  gold  made  by  an  acceptor  of  the  bill  to  its  hokler,  after  it 
bad  been  banded  to  a  notary  (being  due)  for  protest,  though  within  the 
business  hours  of  brokers,  (the  holder  himself  being  one)  is  too  late  to  save 
pretest  or  notarial  fees. 

JI€ClwrefB.M*Clure.  CouLTEa,  J.  In  ai  action  for  the  purchase 
money  of  the  sale  of  a  legatees  claim  to  an  estate,  it  is  not  competent  for 
the  vendee  to  shew  the  existence  of  judgmenti  or  other  debts  due  by  such 
estntet  diminishing  the  value  of  such  legatees  share,  for  the  purpose  of 
obtaining  an  abatement  of  the  price  such  vendee  contracted  to  pay. 

Oomniy  ef  Allegheny  vs.  CHheon.  Bell,  J.  The  county  of  Allegheny 
and  others  in  which  the  Court  is  authorised  to  appoint  a  surveyor  as  a 
read  viewer,  is  not  responsible  for  the  extra  value  or  price  of  such  sur- 
veyor's services,  beyond  others. 

McCulUmgh  vs.  School  Directors.  Fourth  Ward  Pittsbui^.  The  Di- 
rectum of  a  school  district  may  sell  the  real  estate  purchased  by  them  for 
school  purposes,  and  buy  anew  at  their  discretion. 
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Oalhoum  m  /stter.  OiMOif,  C.  J.  Derite  :^**  IwiU  ght  amd  htqmittSi 
unto  my  mm  JckH,m^doUttr^mmdlUafMwU0jbkmUMidrmfm^ 
withaUmydutBmd^AtrtMnmiM^tfierpaymgMmyjuHdtiU^tndHkt^ 
txpemes;  iU90,  hypaymg1k$$ev€ralUgaae$  herein  mmUw^  mid  fim^ 
.  iation  1oemneinioAeirpo§$eimo%€TinioAekand9ofmjf  eseeuierfir  Aeir 
henefU^mydeceaee:  PfemdmgAaimymmJcknhineduf/rimUgerfli9' 
ing  on  tiU  jfUee  wiihhii  Mtdren  dmringkieUfe;  Ae  end  of  Ike  ptmee  on 
ykic^mydwMngkouieelandetohereniedoMitofttynUmyjueidekiMnd 
Ae  legaciee  mmHamed^**  fgmm  John  not  mi  attale  en  which  oroditan  caii 
levy,  bvt  ft  liceiiM ;  nor  it  thoro  any  reimiinder  footed  or  oovtnifDBt»  end 
tiio  hind  if  giron  not  to  John  with  e  Hmitetion  over  to  his  chOdren,  bat  to 
them  immodietely,  not  tnbjeet  to  open  end  let  in  chiMron  bom  after  tea^ 
tuor'a  deeth. 

MdUm  TO.  OMipMI.  Coulteb,  J.  The  dofendent  in  a  lerari  fiidaa 
it  not  acoonnteblo  for  a  oomnoittion  to  the  pleintiflr*t  attorney  for  ooHeet- 
ing  root  of  the  property  talcen  in  extontioD,  nor  it  die  detondant't  reeoipt 
of  money,  after  an  aecoont  eontaining  die  charge  of  toch  coannittioat 
was  rendered,  an  admittion  of  the  correetnett  of  toch  charge.  The  at- 
torney recoiTing  more  than  the  debt  it  acconntable  to  the  defendant  and 
not  to  hit  client,  the  plaintiff. 

The  role  for  calculatiog  whether  property  will  exttnd  or  not,  ic  eomo 
conntiet,  it  to  add  toTonteon  per  cent,  interett  to  die  lient  and  all  cottt 
for  the  nett  annnal  rent  beyond  all  repatrt  and  taxet,  payable  at  the  oom- 
ncencementof  the  year.  If  thit  will  pay  the  debt  and  interett  of  all  the 
lient  with  die  aocming  interett  and  cottt,  the  land  it  extended. 

Auihauek'te.  Oearkari,  Per.  Cor.  An  endortement  of  the  plaiatiffi 
name,  without  date,  on  a  note,  it'pretnmed  made  at  ict  date,  and  the  en- 
dorter  held  liable  at  an  original  promittor  and  not  as  an  gotvantor.  The 
cotttideration  for  the  note  being  a  contideiifttioo  for  the  indoreoment* 

Hutchison  V9.  Potter.  Burnside,  J.  Oo  certionuri  to  two  Jottleet  to 
remoTO  inqnett  on  compleint  by  landlord  againtt  tenant:  Jfe(<£,thata 
dante  in  a  leate  agreeing  to  tnrrender  pottettion,  **  without  fitrther  no- 
tice^'^  will  ditpenae  with  the  three  montht  notice  roqnhwd  to  twCain  die 
proceeding ;  bat  if  in  the  absence  of  toch  a  notice,  toch>  agreement  of 
waiYor  it  not  found  by  the  inquest,  its  finding  will  be  quashed. 

Miller  fs.  SpechL  Gibs  on,  C.  J.  B.  the  assigneeof  a  lease  of  ground 
for  a  term  often  years,  onii/.v  agreed  to  assign  it  on  a  day  appointed  to  A. 
(B*s.  tenant  rotainiog  pottession  in  the  meantirtie,  and  the  accruing  rent 
going  to  the  assignee.)  A.  paid  part  of  the  money,  (the  price  of  the  bar- 
gain,) and  transferred  to  S.  who  tools  A's.  place  and  paid  the  residue  of 
the  purchase  money  two  months  after  the  day  appointed,  and  at  this  time 
A.  went  into  possession  as  the  tenant  of  S. 
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The  intereit  of  A.  was  not  at  aoj  time  such  ao  equity  as  bit  creditors 
could  take  in  execution,  being  void  under  the  statute  of  fraud,  aitd  though 
■ome  purchase  money  was  paid,  for  the  want  of  possession,  it  was  never 
complete  as  an  interest  in  real  estate. 

Mardutl  vs.  Mar$haL    Coulter,  J.    When  the  alteration  In  a  testa- 
tot's  circumstances  is   such  as  to  render  it  impossible  to  execute  any 
part  of  his  will,  as  In  Cooper  vs.  Cooper,  4  Barr  867,  it  will  be  considered 
as  entirely  revoked,  but  when  It  can  be  partially  executed,  the  revocation 
Is  only  pro  tanto  viz :  as  to  that  part  which  cannot  be  carried  into  effect. 
.   Ktrkpatriek  vs.  Bumsidef  elal.    Bell,  J.    B.  having  agreed  in  writing 
to  purchase  a  tract  of  land  and  paid  $2,000  on  the  article,  and  becoming 
embarrassed  assigned  the  daim  to  A.  to  secure  him  in  a  debt  of  Si  00, 
and  to  reimburse  K.  for  $1000  money  paid  for  B.  as  surety  of  the  latter. 
A.  was  to  prosecute  the  claim  by  obtaining  a  title  to  the  land  subject  to 
the  purchase  money  remaining  due,  or  to  recover  back  the  portion  of  the 
purchase  money  advanced.    On  the  faith  of  this  arrangement  K.  abstain- 
ed from  pressing  B.  until  he  afterwards  became  a  bankrupt,  and  it  is  now 
charged  that  confederating  with  A.,  and  the  vendor  of  the  land,  a  deed  of 
the  land  had  been  made  fraudulently  to  the  son  of  B.,  crediting  him  with 
Uie  residue  of  the  money  originally  paid  by  B.,  (after  deducting  the 
amount  due  to  A.,)  and  that  said  B*s  son  has  obtained  possession  and  Utle 
of  said  land  for  the  use  of  lus  father  and  In  fraud  of  the  arrangement  made 
to  secure  K.  the  complainant.    The  bill  prays  from  all  the  respondents  a 
discovery,  and  that  the  land  be  charged  with  the  payment  of  the  money 
due  the  complainant  K     Decided — That  this  is  such  a  conUnuiog  trust 
as  Is  within  the  jurisdiction  of  a  Court  of  Equity  in  Pennsylvania.    The 
claim  said  vendee  had  he  might  assign  directly,  or  tlirough  the  interven- 
tion of  another.    In  the  latter  case,  the  transferee  would  he  the  trustee 
and  the  party  to  be  benefited  by  the  assignment,  the  cestui  que  trust.  Such 
a  trust  may  arise  firom  a  formal  assignment  by  deed  of  property  in  pos- 
session, or  of  choses  in  action  in  general  trust  for  creditors,  or  be  the  sub- 
ject of  a  parol  arrangement,  which  though  voluntary  a  Court  of  Chancery 
win  act  upon  If  the  trust  be  perfectly  declared.  (18  Yes.  140, 12  Yes.  39, 
ftc.)    The  remedy  in  England  is  concurrent.    Whether  or  not  a  Court 
In  Pennsylvania  will  assume  jurisdiction  In  Equity  when  the  action  for 
mone^had  and  received,  will  be  an  adequate  remedy;  they  will  do  so  if 
an  account  Is  incidentally  requisite.    But  when  the  trustee  has  duties  to 
perform,  other  than  difbursement,  a  technical  and  continuing  trust  is  pre- 
sented which  can  only  be  satisfactorily  pursued  in  Equity,  of  which  this 
case  affords  a  pregnant  example.    The  trustee  having  proceeded  to  en- 
force specific  execution  of  the  contract  with  the  vendee.  Equity  will  pur- 
sue the  land,  notwithstanding  the  conversion  of  the  fund  from  personal  to 
real  estate.    2  W.  C.  C.  R.  441,  3  W.  &  S.  260. 
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Frtm^  ▼•.  MHiUr.  RiwimSt  J.  The  plan  of  a  town  bid  ool  €v  §tj 
jmn,  thmrn  to  Imito  boon  ia  dio  Roootdor't  oAoo  fior  bat  aix  jmn,  ii  Mi 
ovidoiieo  wbod  oCorod  as  fobfUBtifo  pcoof  boariag  oa  dio  tillo»  baft  mi^t 
bo  roeohrod  as  a  more  diagfam. 

Miftmy%,  M^f^m.  Rooaat«J*  Dofiao: — J.  K.  ia  to  hato  TOacroa,  dee. 
Mjdoiivo  it  that  W.  K.  Imito  16,  [aad  ao  aa  to  aofOial  otiion,]  aad  T. 
K.to  hoTO  tlOO,  and  J.  IL  to  pay  tfaii  moooj.  Mra-K.  (toMatar^awifo,) 
la  kafo  Ao  BMoafonoaft  of  boA  mj  loal  and  pacaoaal  proportj  for  bar. 
MSot  te;  carrioa  a  fee  fimplo  to  J.  K. 

EHmkmtr  to.  S€keol  Dir^eUfn  of  HtKeuporL  BuamioE,  J.  A  dodi- 
eatioB  of  lots  for  acbool  porpooea,  or  public  grooada  hr  markota,  duivchoa 
aad  graTO  Tarda,  by  nurkiag  ita  uae  on  tho  plaa  of  a  town  aa  laid  oat  bj 
dio  proprioCor,  makoa  them  appurtenant  to  other  lota  in  the  town,  and 
each  dedicatioB  cannot  be  queationed  by  intmdera,  althoQ|^  no  troatoo 
waa  Ofor  aamod* 

OmmamDeaUh  va.  Holmes  4*  ^^a.  Coultee,  J.  Thoae  who  purehiaa. 
with  their  own  funda,  notea  or  bonda  due,  or  payable  at  a  fntoro  day*  at 
auch  ^laoouat  aa  may  be  i^^reed  open,  and  hold  diem  aa  inToatflMota,  or 
ooUect  them  when  due,  are  not  •«  Bill  BrokenT  within  die  dd  aec  of  die 
act  of  1841,  nor  anbject  to  the  penalty  for  making  aoch  pnrchaaea  withoal 
licenae.  ^BUl  hroken,**  within  aaid  aectkm  are  thoae  who  bay  and  alao 
BtU  each  biDa,  notea,  ice^  aa  die  agenta  or  iuton  of  othera. 

Domah^  w.  SeaU.  BvanaiDaa,  J.  On  the  trial  of  act  fiiu  aor  Mo- 
chanica*  Kea,  if  die  defendaat  owner  ia  aummoned,  and  the  contiaelor  ia 
not,  the  jury  may  be  awom  agpdnat  die  owner  only. 

An  attorney  at  law  may  aign  die  owner'a  naiM  to  the  original  liea  filed* 

If  the  date  of  the  time  of  dotng'the  work  be  omitted  in  die  lien  filed,  it 
will  be  preaumed  to  hafo  been  done  when  the  work  waa  completed  and 
the  quantity  aacertaiaed. 

A  genend  lien  may  be  filed  againat  aeveral  boildiaga,  and  the  arooaat 
due  from  each  apportioned. 

Logan  ¥0.  MeOinms.    RooEaa,  J.    The  aubacribing  witneaaea  to  a 
will  may  teatify  their  opiniona  of  die  aanity  of  a  teatator— other  witaaaa 
ea  thaa  thoae  aubacribing  muat  teatify  to  hcu  fiiom  which  the  oo^nrt  and 
juiy  may  draw  their  opinion  of  teatatora  aani^.    3  Maaa.  330. 

A  doTiae  of  all  the  teatator*a  eatate  to  hia  atep-aon,  upon  conditioa  that 
auch  aon  would  legally  bind  himself  to  aupport  and  maintain  aaid  testator 
and  hia  wife  during  their  natural  life,  ia  not  contrary  to  the  poBey  of  tbe 
law,  and  such  condition  ia  complied  with  by  a  cotempenmeoua  pbligatiaa 
of  the  deviaee  to  aupport  and  maintain  teatator  and  hia  wifis  agreeably  to 
the  coodttiona  of  the  will. 

Wagner  va.  Baker,    Bell,  J.    An  Alderman  or  Joatiee  ia  competent 
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tc  f  ^r  mister  the  oath  to  an  affidavit  under  the  2od  §  of  the  act  of  12th 
.  u  V.  I?42,  aboIishiDg  imprbonmeDt  for  debt,  or  any  other  oath  or  affir- 
n:auoc  required  to  support  any  collateral  or  interlocntory  step  found  ne- 
cessary in  a  cause  pending  in  the  common  law  or  Orphans*  Court. 

If  perjury  be  alleged  to  have  been  committed  under  an  oath,  admtnis- 
istered  under  the  act  above  recited,  it  is  immaterial  whether  a  warrant  of 
arrest  was  issued  on  it  or  not— if  the  charge  of  perjury  sufficiency  rela* 
ted  to  such  affidavit. 

ArkctC$  heirs  vs.  T.  B.  Young,  ^x,  Rogers,  J.  In  an  ejectment  by 
the  heirs  for  premises  which  had  been  made  the  subject  of  petition  in  the 
Orphans*  Court  by  a  vendee,  now  defendant,  to  prove  a  decedent's  con- 
tract, whereof  notice  had  been  given  to  the  executors  of  decedent  The 
I  eiition,  pi'oofs,  depositions  and  decree,  and  record,  are  evidence,  though 
the  executors  made  no  deed  in  pursuance  of  the  decree. 

And  in  puch  an  ejectment  the  receipt  of  the  devisee  of  a  life  estate  in 
tLe  premises  for  ground  rent  accruing  during  her  life,  is  evidence  for  the 
vendee  to  shew  his  performance  of  his  contract. 

The  statute  of  limitations  will  run  against  the  interest  of  the  lessor  in 
an  alleged  perpetual  lease  of  which  the  lessee  has  regularly  paid  the 
ground  rent. 


(Madiion  Circuity  N.  Y.) 
HAMILTON  AND  DEANSVILLE  PLANK  ROAD  Co.  vs.  RICE. 


ASSIGNOR  OF  CHOSE  IN  ACTION  A  COMPETENT  WITNESS,  THOUGH 
ASSIGNMENT  MADE  TO  MAKE  HIM  A  WITNESS. 


An  assignor  of  a  thing  in  action  is  a  competent  viritness  in  New  Yoric,  though 
it  appears  that  the  assignment  was  made  for  the  purpose  of  making  him  a  wit- 
ness. 

The  question  adjudicated  upon  sufSciently  appears  in 
the  opinion  of  the  learned  Judge. 
Nye,  for  plaintiff.    Eldridge  for  defendant. 
Gridley,  J.    The  objection  is  made  upon  the  ground 
Vol.  IX.— No.  13. 
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that  the  witness  is  an  assignor  of  a  iking  in  action^  assigned 
for  ike  purpose  of  making  kim  a  xcitneu^  and  not  on  tiie 
ground  that  the  witness  is  still  interested  in  the  event  of 
the  suit.  I  think  that  a  careful  reading  of  the  351st  and 
352d  sections  of  the  Code  will  show  the  objections  to  be 
untenable.  The  352d  section  does  not  declare  that  the 
assignor  of  a  thing  in  action,  assigned  for  the  purpose  of 
making  him  a  witness,  shall  be  incompetent  os  a  witnci^s. 
but  that  the  351st  section  shall  not  apply  to  such  assignor. 
Now,  the  351st  section  simply  enacts,  that  no  person  shall 
be  excluded  from  being  a  witness  by  reason  of  his  interest 
in  tke  event  of  tke  action.  The  conclusion  is,  therefore,  that 
if  the  assignor  who  has  assigned  to  become  a  witness,  still 
remains  interested  in  the  event  of  the  suit,  he  shall  con- 
tinue to  be  incompetent*  notwithstanding  the  provisions 
of  the  351st  section.  If  that  section  should  be  applied  to 
such  an  assignor,  he  might  be  a  witness  though  he  remain- 
ed interested  in  the  event  of  the  suit,  as  in  many  cases  he 
does,  notwithstanding  the  assignment.  The  Code  intend- 
ed to  exclude  such  assignors,  if  interested^  though  interest ^ 
as  a  general  rule,  would  not  render  a  witness  incompe- 
tent. 

Such  an  assignor,  if  divested  of  his  legal  interest,  would 
have  been  competent  under  the  old  law,  and  it  is  the  pol- 
icy of  the  Code  to  enlarge  and  not  contract  the  rule  of  com- 
petency as  applied  to  witnesses.  The  witness  is  competent. 

[7  N.  Y.  Leg.  Ob.  139. 


2lb0tract0  of  Hccent  Oensious. 
Supreme  Court  of  Indiana,  at  IndinnopoHs,  May  T.,  1849. 

Cortiing  x§.  Strong.    Smith,  J.— Held,  1.  That  the  receipt  of  a  note 
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for  a  piecedeDt  debt  ib  not  a  payment,  and  an  agent  sent  to  collect  such 
debt  has  no  anthority  to  give  a  diecbarge  upon  the  receipt  of  a  note  or 
bill. 

2.  That  an  agent,  under  a  general  authority  to  collect  an  account  sent 
to  him  for  ^at  purpose,  and  to  receipt  therefor,  is  only  authorized  to  re- 
ceive payment  in  money,  and  cannot  by  taking  the  note  of  the  debtor  pay- 
able at  a  future  day,  divest  the  creditor  of  his  right  to  roe  upon  the  origi- 
ca]  debt. 

3.  That  an  agent  with  limited  powers  must  conform  strictly  to  such 
powers,  or  his  principal  will  not  be  bound ;  acordingly  it  has  been  held  by 
this  Court,  in  Miller  vs.  Edmonston,  6  Blackf.  291,  that  when  notes  are 
placed  in  the  liands  of  nn  attorney  at  law  for  collection,  the  attorney  lias 
no  power  to  cancel  them  upon  the  receipt  of  new  notes  given  bv  the  debt- 
or, and  t]]at  the  owners  are  not  thereby  barred  from  bringing  suits  on  the 
criginal  notes  against  the  makers. 

HeirsofDanielJ,  ToylorvB.  Parker.  Smith,  J. — It  is  error  to  ren- 
der a  decree  against  infants  witliout  proof,  notwithstanding  the  admissions 
of  their  guardians  ad  litem. 

Bayse^  adnVr.  8fc.  vs.  Daniel.  Smith,  J. — A  deed  must  be  founded 
upon  a  valuable  consideration,  and  must  also  be  hona  fide^  to  be  valid  ai 
against  existing  creditors. 

Braekenridge  vt.  Baltzell.  Blackford,  J. — The  exception  in  our 
statute  of  limitations  which  is  of  running  accounts  between  merchant  and 
merchant,  was  not  intended  to  be  limited  to  actions  of  account,  or  for  not 
accounting,  or  to  cases  in  which  such  actions  will  lie. 

The  terms  **  running  accounts*'  in  our  statute,  mean  mutual  accounts 
and  demands  between  the  parties,  which  accounts  remain  open  and  un- 
settled. Whenever,  therefore,  the  accounts  and  demands  are  of  that  de- 
scription, and  are  between  merchant  and  merchant,  the  case  (whether  an 
action  of  account  or  for  not  accounting  would  lie  or  not.)  must  be  consid- 
ered as  not  limited  by  the  statute. 

John^H  vs.  Brandts.  Smith,  J. — This  was  a  bill  in  Chancery  by  a 
judgment  creditor  to  set  aside  a  fraudulent  sale  of  lands  made  during  the 
pendency  of  his  roit  and  prior  to  the  judgment.  The  complainant  proved 
admissions  of  the  purchaser  to  the  effect  that  he  was  aware  of  the  pen- 
dency of  the  complainant's  suit  against  his  grantor;  that  the  damages 
that  would  probably  be  recovered  would  amount  to  more  than  the  value 
of  all  the  defendant's  property  ;  that  the  defendant  had  been  endeavoring 
to  dispose  of  his  property  to  other  persons,  who  had  refused  to  receive 
jt,  because,  under  rach  circumstances,  th^  sale  would  be  deemed  fraudu- 
lent;  and  that  the  effect  of  the  sale  was  to  deprive  the  complainant  of  the 
meant  cf  rnaking  her  judgment  evailable.    It  was  also  proved  that  the 
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purcbater  io  answer  to  an  inquiiy  whether  he  was  safe  in  purchasing 
the  propertj,  rephedthat  he  was ;  that  he  had  taken  legal  counsel  on  the 
subject,  and  it  was  all  right :  Heldy  that  under  these  circumstanees,  the 
purchaser  was  chargeable  with  notice  of  the  intended  fraud,  and  that  the 
property  was  liable  to  the  judgment.  Rf  verse J^  with  directions  to  the 
Circuit  Court  to  render  a  decree  in  accordance  with  the  opinion  of  this 
Court. 

Clark  vs.  Spelling.  Blackford,  J.  In  an  action  on  a  promissory 
note  the  defendant  pleaded  inter  alia^  that  the  note  sued  on  was  given  tn 
consideration  of  the  sale,  by  the  plnintiflfs,  to  one  of  the  defendants,  of  a 
certain  tract  of  land;  that  on  the  day  the  note  was  given,  the  plaintiff  ex- 
ecuted to  said  defendant  a  deed  for  the  land  with  covenants  against  in- 
cumbrances, 6cc. ;  that  the  plaintiff's  title  was  derived  by  will  from  his 
father,  who,  at  the  time  of  his  death  was  indebted  in  the  sum  of  $4,000, 
for  the  recovery  of  which  a  suit  was  then  pending  against  the  personal 
representative,  dec  :  Held^  that  tlie  plea  was  insoAictent.  It  does  not 
show  an  eviction,  in  conseijuence  of  the  debt,  nor  that  the  defendants  had 
paid  it:  the  purchaser  at  most,  according  to  his  plea,  has  a  claim  for  nom- 
inal damages  for  the  breach  complained  of,  and  such  claim  is  no  defence 
to  a  suit  for  the  price  of  the  land.  5  Blackf.  100,  541 ;  7  do.  65;  8  do. 
142. 

A  covenant  by  the  holder  of  a  promissory  note,  with  the  maker,  never 
to  bring  suit  on  the  note,  will  be  a  bar  to  such  suit ;  but  a  covenant  to  for- 
bear for  a  limited  time  after  the  same  becomes  due,  is  no  bar  to  a  suit 
brought  on  the  note  before  the  expiration  of  the  given  time.  5  Blackf. 
125;  6 do.  282;  3  Meeson  and  Welby,  210. 

Murphy  fn.  Stout.  BLACKFoaD,  J. — Held:  That  where  the  general 
issue  and  a  plea  of  justification  have  been  pleaded  in  an  action  of  slander, 
the  plea  of  justification  is  not  admissible  as  evidence  for  the  plaintiff,  un- 
der the  general  issue,  to  prove  the  speaking  of  the  words ;  nor  is  it  ad- 
missible to  aggravate  the  damages,  in  the  absence  of  reason,  on  the  part 
of  the  defendant,  to  believe  the  plea  to  be  true. 

Lorance  vs.  The  State,  Smith,  J. — Held :  That  the  discharge  of  the 
sureties  on  a  forfeited  recognizance  in  a  criminal  case,  upon  the  surrender 
by  them  of  their  principal,  does  not,  under  our  statutes,  operate  to  dis- 
charge the  principal. 

Murphy  vs.  The  State.  Blackford,  J.— Indictment  for  retaihng 
spiritous  liquors  by  a  less  quantity  than  a  quart,  without  license.  PleSt 
not  guilty.  Testimony  as  follows  :  In  Decatur  county,  within  a  year  be- 
fore the  finding  of  the  indictment,  tlie  defendant  kept  whiskey  for  sale  by 
the  quart,  (having  no  license  to  retail,)  end  the  witness  was  in  the  fre- 
quent habit  of  taking  a  pint  bottle  and  going  to  the  defendant*s  for  liquor. — 
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The  witneef  always  bought  a  quart  at  a  time,  but  had  it  drawn  in  a  pint 
buttle,  anKl  after  he  had  used  that,  he  would  go  back  for  the  other  pint. — 
Then,  the  next  time  he  went,  he  would  buy  another  quart,  and  take  it 
away,  a  pint  at  a  time,  and  so  repeated  his  purchases.  Sometimes  he 
paid  fMT  the  quart  when  he  got  the  first  pint,  and  sometimes  he  would 
not  pay  until  he  got  the  second  pint.  But  he  always  paid  ten  cents  at  a 
time,  that  being  the  price  of  a  quart :  Held,  That  as  the  evidence  showed 
that  a  quart  was  not  at  any  one  time  drawn  from  the  vessel  containing 
the  liquor,  there  was  no  actual  spje,  at  any  one  time,  of  a  quart  of 
whiskey. 

To  render  a  sale  of  goods  valid,  the  specific,  individual  goods  mu»t  be 
agreed  on  by  the  parties.  It  is  not  enough  that  they  are  so  far  ascer- 
tained, that  they  are  to  be  taken  from  some  specified  hurger  "stock,  be- 
cause there  still  remains  something  to  be  done  to  designate  the  portion 
sold,  which  portion,  before  the.  sale  can  be  complete,  must  be  separated 
from  the  mass. 

DuM  4*  WatU  vs.  Hall.  Smith,  J.—HcUi,  1.  That  if  the  owner  and 
publisher  of  a  newspaper  chooses  to  leave  his  home,  and  place  his  paper 
in  charge  of  another,  he  is  responsible  for  any  libelous  matter  published 
by  the  person  thus  constituted  his  agent,  no  matter  what  private  instruc- 
tions he  may  have  given  him.  So,  if  one  of  two  joint  owners  of  a  news- 
paper permit  the  other,  or  a  third  person  to  edit  it,  he  is  responsible  for 
the  conduct  of  the  person  so  conducting  the  paper. 

2.  That  though  a  libelous  publication  is  made  against  the  expressed 
disapprobation  of  one  of  the  owners  of  a  newspaper,  yet  he  is  responsi- 
ble if  by  the  exercise  of  due  and  proper  diligence  he  could  have  prevent- 
ed the  iHiblication ;  and  if  he  sees  fit  to  entrust  the  publica^n  of  his  paper 
to  others,  he  must  be  held  responsible  for  the  conduct  of  those  ho  empfeys, 
even  if  his  agent  makes  a  publication  which  he  had  forbidden. 

3.  That  malice  in  law  is  a  wrongful  act  done  intentionally,  without  le- 
gal justification  or  excuse,  and,  in  ordinary  actions  for  slander,  malice  in 
law  is  suflUcient,  and  is  to  be  inferred  from  the  publication  of  the  sknder- 
ons  matter  without  such  justification  or  excuse. 

4.  That  the  legal  presumption  of  malice  may  be  rebutted  by  evidence 
offsets  which  would  afford  a  legal  excuse  for  the  publication,  as  where 
the  slanderous  matter  was  published  by  the  employees  of  a  printing  of- 
fice, with  the  materials  of  the  proprietor,  but  which  he  could  not  by  care 
and  diligence  in  the  transaction  of  his  business  have  prevented ;  and  it 
woukl  be  a  question  for  the  jury  whether  such  hctg  existed ;  but  what 
facts  when  proved  would  amount  to  such  legal  excuse,  would  be  a  ques- 
t'lCD  </f  law. 

Graces  vs.  The  Slcu,    Smith,  J.— The  plaintiffs  In  error  were  indict* 
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ed  and  fined  for  a  riot  growiog  out  of  the  arrest  by  them,  under  a  jua- 
tice*t  warrant,  of  a  fti|(itife  slaTe  :  Hd(f^  on  the  authority  of  Prigg  vs. 
The  Commonwealth  of  Pennsylvania,  in  the  Supreme  Court  of  the  Uni- 
ted States : 

1.  That  the  power  of  legisfaitton  in  respect  to  fugitives  from  labor,  is 
eiclusively  in  the  National  Legislature;  and  when  Congress  has  exdustve 
power  over  a  subject,  it  is  not  competent  for  State  legislation  to  add  to  the 
provisions  of  Congress  on  that  subject. 

2.  That  by  the  Act  of  February  12, 1793,  Congress  hss  provided  for  the 
exercise  of  the  power  which  the  Constitution  has  given  it  over  this  class 
of  persons. 

3.  That  said  Act  is  clearly  constitutional  in  all  its  leading  provisions; 
and  although  a  difference  of  opinion  haus  been  expressed  as  to  whether 
State  magistrates  were  bound  to  act  under  it,  no  doubt  is  entertained  that 
they  may,  if  they  choose,  exercise  such  attthority,  unless  prohibited  by 
State  legislation. 

That  said  Act  of  Congress  is  not  repugnant  to  the  ordinance  of  1787, 
as  to  the  States  formed  out  of  the  territory  north-west  of  the  Ohio  river. 
See  Jones  vs.  Vansant,  5  Howard,  215. 

Dot  ex  dem.  Hutchinson  vs.  Horn,  Smith,  J. — In  1837,  one  Christo- 
pher Jourdon,  who  had  a  wife  living  in  Virginia,  married  Matilda  Beard, 
in  Allen  county,  Indiana,  she  having  no  knowledge  of  his  former  marriage^ 
In  1841,  suit  was  brought  against  Jourdan  on  a  debt  contracted  in  Vir- 
ginia, and  on  the  next  day  he  executed  a  deed  conveying  to  Matilda  and 
her  two  children  by  him,  certain  real  estate  in  controversy  in  this  suit,  lo 
coimpensate  her  for  the  injury  he  had  inflicted  upon  her.*  Immediately 
after  the  execution  of  the  deed,  Jourdan  left  the  country.  Judgment  was 
rendered  against  him,  in  the  suit  previously  commenced,  and  the  lands 
above  named  were  sold  on  an  execution  issued  on  said  judgment : 

Htld :  That  the  consideration  of  the  deed  to  Matilda  and  her  children 
was  a  valuable  and  adequate  one,  and  valid,  although  by  it  Jourdan  in- 
tended to  defraud  his  creditor,  Matilda  not  being  privy  lo  the  intended 
ftaud. 

The  title  of  a  purchaser  of  lands  at  a  SheriH* 's  sale,  relates  back  to  the 
date  of  the  judgment,  and  a  demise  laid  anterior  to  the  date  of  the  sher- 
iff's deed,  cannot  be  said  to  be  laid  before  the  commencement  of  the  pur- 
chaser's title. 

[West.  Legal  Obs.  243.] 
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Sajireme  Court  of  Illinois,  for  the  Third  Grand  Diviiion, 
at  Ottawa,  June  Term,  1849. 

Eoiins  vs.  Fishtr. — A  bill  of  exceptioni  should  be  reduced  to  form  aod 
signed  during  the  term  in  which  the  cause  is  tried,  except  in  cases  where 
counsel  consent,  or  the  Judge  by  an  entry  on  the  record  directs,  that  it 
may  be  prepared  in  vacation  and  signed  nunc  pro  tunc.  In  all  cases,  it 
should  appear  on  its  face  to  have  been  taken  and  signed  at  the  trial. — 
Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out  of 
term,  the  better  practice  is  to  presence  the  evidence  of  the  agreement  by 
filing  of  a  written  stipulation,  or  by  an  entry  on  tlie  records  of  the  Court. 

^lakepeace  vs.  Moore. — An  administrator  may  assign  a  promissory  note 
made  payable  to  his  intestate  so  as  to  vest  the  legal  interest  in  the  assignee. 

An  administrator  succeeds  to  the  legal  title  to  the  personal  estate  of 
his  intestate,  and  the  title  takes  effect  by  relation  from  the  death  of  die 
latur. 

As  a  general  principle,  an  administrator  has  the  power  to  dispose  of 
the  personal  estate  of  his  intestate,  and  it  cannot  be  followed  Into  the 
bands  of  the  alienee.  There  are,  however,  exceptions  to  this  rule,  as 
where  the  purchaser  knows  or  has  reason  to  believe  that  the  sale  is  made 
with  a  design  to  misapply  the  funds ;  or  where  property  is  transferred  by 
the  administrator  in  payment  of  a  private  debt ;  or  where  it  is  sold  for  a 
grossly  inadequate  price.    Opinion  by  TaEAT,  C.  J. 

11  Wesl.  Leg.  Obs.  252.] 


BENJAMIN  rK)DDARD.  et  »a.,  appellanU,  9.  fiBNJAMIN  F.  HART,  el  mx  , 

appellees. 

APPEAL   FROM  STEPHESON,   (ILLINOIS.) 

V.\  the  trial  of  a  joiut  action  of  trespass  agaiost  a  butbaud  and  wife  for  an  as- 
M'llt,  the  Court  admitted  evidence  of  an  assaalt  by  the  husband  alone,  and  re- 
fased  to  iuttmct  the  jury  that  the  plaintiff  coald  not  recover  damages  for  such 
seiiarate  attault :  Hcld.^-ihmt  the  decisions  were  clearly  erroneoos. 

Trespass  for  an  assault,  brought  by  the  appellees  against 
the  appellants  in  the  Stephenson  Circuit  Court  and  heard 
I'eforc  the  Hon.  Thomas  C,  Browne,  and  a  jury  at  the 
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Augast  tenn»  1846,  when  a  verdict  was  rendered  in  favor 
of  the  plamtiflTs  below  for  the  sum  of  $534,16  damages. 

All  the  facts  necessary  to  the  determination  of  this  case 
are  concisely  stated  by  the  Coart  in  the  Opinion. 

S.  T.  Logan,  for  the  Appellants. 

O.  Peters,  for  the  Appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  joint  action  agamst  husband 
and  wife  for  an  assault.  On  the  trial,  the  Court  admitted 
evidence  of  an  assault  by  the  husband,  in  the  commission 
of  which  the  wife  did  not  in  any  manner  participate  ;  and 
so  refused  to  instruct  the  jury,  that  the  plaintiffs  could 
not  recover  damages  for  the  separate  assault  by  the  hus- 
band. These  decisions  were  clearly  erroneous.  The  re- 
covery in  this  case  could  not  be  pleaded  in  bar  of  an  ac- 
tion against  the  husband  for  the  separate  assault. 

The  judgment  of  the  Circuit  Court  is  reversed  with 
costs ;  and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


[From  the  New  York  Legml  Observer.] 

(Sttglisl)  IDtnstons. 


BILL  OF   EXCHANGB— ACOEPTANGE   V\'  MARRIED    WOMAN  FOR 
HUSBAND  IN  HER  OWN  NAME. 


The  question  in  this  case  was,  whether  a  husband  could 
give  his  wife  authority  to  accept  a  bill  of  exchange  for 
him  in  her  own  name.  On  the  trial  it  appeared  by  the 
evidence,  that  the  bill  of  exchange  in  question  was  direct- 
ed to  the  defendant  and  accepted  by  the  wife  in  her  own 
name,  and  there  was  proof,  and  the  jury  found  the  fact, 
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that  the  defendant  had  recognized  her  authority  to  accept 
the  bill. 

It  was  contended  for  the  defendant,  that  an  action  would 
not  lie  upon  a  bill  against  an  unnamed  principal,  and  that 
to  bind  the  defendant  the  acceptance  must  be  in  his  own 
name  or  in  one  intended  to  represent  his  name.  On  the 
other  hand,  the  case  of  Cotes  vs.  Davis,  1  Camp.  485,  re- 
cognized in  Prestwick  vs.  Marshall,  7  Bing.  585,  as  also 
in  Prince  vs.  Brunette,  1  Bing.  N.  C.  485,  was  a  clear  au- 
thority  to  show  that  a  good  title  to  a  promissory  note  of 
which  a  married  woman  was  payee,  niight  pass  by'her  en- 
dorsement in  her  own  name,  where  there  was  proof  of  an 
authority  from  the  husband  to  her  for  that  endorsement. 

The  court  of  Common  Pleas  held  that  Cotes  vs.  Davis 
was  in  point,  in  the  present  case,  and  that  the  defendant 
was  liable.  It  was  observed,  that  the  drawee  of  a  bill 
might  bind  himself  by  accepting  in  a  name  other  than  his 
own,  and  that  (assuming  the  authority  of  the  wife,)  the 
defendant  had  by  her  hand  written  her  name  upon  the 
bill.  It  was  the  same  as  if  he  had  written  this  by  his  own 
hand,  in  which  case  his  liability  would  hardly  be  contest- 
ed. It  made  no  difference  that  instead  of  using  his  own 
name^  he,  the  acceptor,  was  by  his  authority  styled  in  the 
name  of  his  wife.    Lyndus  vs.  Bramwell,  17  Law.  J.  121. 


CONDITIONS  AGAINST  MARRIAGE  DUTIES. 

A  devise  made  to  the  daughter  to  pay  her  a  sum  of 
money,  if  she  will  be  divorced  from  her  husband,  is  good 
as  an  absolute  gift,  but  the  condition  is  void  because 
against  the  policy  of  the  law.  Tenant  vs.  Brail.  Tothill 
141. 

An  allowance  to  a  married  woman  on  condition  that  she 
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lived  apart  from  her  husband.  The  condition  was  held  to 
be  contra  bonos  mores,  and  void,  because  against  the  policy 
of  the  law.  Brown  vg.  Peck  1  Eden  140.  See  Eoper  on 
Legacies,  vol.  1,  757,  4th  ed. 

A  testator  gave  an  annuity  to  his  daughter  for  the  life 
of  his  %vife;  but  in  case  she  should  at  any  time  cohabit 
with  her  husband  the  same  absolutely  to  cease  and  deter- 
mine during  such  time  as  she  should  so  cohabit.  He  also 
gave  one-third  of  the  interest  of  certain  pers^onalty  to  her 
during  such  time  as  she  should  continue  to  live  apart  from 
her  husband ;  but  if  she  should  at  any  time  cohabit  witli 
him  he  divided  tlie  same  one-third  between  two  other  per- 
sons. At  the  date  of  the  %vill  the  daugliter  was  living 
apart  from  her  husband,  but  before  the  testator's  death 
she  cohabited  with  her  husband  and  continued  to  do  so  up 
to  the  time  of  testator's  death.  Held  by  Vice  Chancellor 
Bruce,  on  26th  January  1848,  that  the  condition  was  void 
and  that  the  daughter  was  entitled  to  the  annuity  and  to 
the  one-third  of  the  interest  of  the  personalty,  discharged 
of  the  condition.  Wren  vs.  Bradley :  S.  C.  6  N.  Y.  Legal 
Ob.  282. 


AleMcal  lurisprul^euct. 

EFFECTS    OF   CHLOROFORM,   6cc. 

The  Boston  Medical  and  Surgical  Journal,  in  giving  an  account  of  the 
late  National  Conrention  of  Physicians  in  that  city,  states  :— 

"  Dr.  Nathan  R.  Smith,  of  Maryland,  Chairman  of  the  Committee  on 
Surgery,  read  a  lengthy  and  elaborate  rejiort  on  that  subject.  A  large  por> 
tion  of  the  report  was  devoted  to  a  consideration  of  tne  great  improve- 
ments  in  Surgery  which  the  discovery  and  introduction  of  anaesthetic 
agents  had  enabled  them  to  adopt.  In  reference  to  chloroform,  the  report 
says  it  is  the  most  powerful  agent  of  the  kind  known,  and  that  care  should 
be  taken  in  administering  it  to  the  patient.     It  has  been  administered  to 
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milUons  of  subjects,  mod  we  have  bm  fifteen  cases  of  aatheaticated  deaths 
sapervenmg  mm  its  use.  Alann»  flMrefere,  on  the  subject  Is  needless. — 
Much  mere  cause  is  there  for  ahurm,  much  more  reason  to  apprehend  a 
fiital  termination  in  taking  an  ordtnarj  railroad  joomey,  than  in  inhaling 
chloroform,  at  die  hands  of  a  jndiclons  and  careful  practitioner.  Profos- 
sor  Simpson  has -published  his  opinion  that  one  hundred  lives  have  been 
preserved  by  the  use  of  diloroform,  where  one  has  been  lost  by  it.  He 
further  says,  that  the  mortality  where  chloroform  is  used,  is  much  less 
than  in  similar  cases  where  it  is  dispensed  with.  Prof.  Mott,  of  N.  York, 
has  performed  operations  which  he  would  not  have  attempted  wMioutthe 
aid  of  chlon^fonn.'* 

Dr.  C.  R.  Oilman,  of  the  College  of  Phyncians  and  Surgery,  of  New 
York,  read  a  report  from  the  Committee  on  Obstetrics,  in  which  ansM- 
thetical  agents  were  recommended,  particularly  in  cases  of  instrumental 
practice.  Notwithstanding  this  favorable  account  of  the  use  of  these  ex- 
traordinary agents,  it  is  proper  to  bear  la  mind  that  many  cases  have  oc- 
curred in  which  death  has  been  produced  by  them.  The  American 
Joamal  of  Medical  Sciences  is  full  and  authentic  as  to  this  point.  In  some 
cases  the  fatal  results  may,  perhaps,  be  ascribed  to  die  condition  of  the 
patient  at  the  time  of  administering  the  remedy,  and  in  others,  doubtless, 
to  tiie  want  of  skill  or  care  in  its  applkation.  It  is  clear  to  our  minds  that 
these  i)owerful  agents  are  too  dangerous  to  be  entrusted  to  the  hands  of 
•careless  or  unskilful  practitioners,  and  the  numerous  mehncholy  results 
of  this  practice  admonish  the  medical  profession  that  it  is  not  to  be  adopted 
on  erery  trifling  occasion.  Where  the  pain  of  the  proposed  surgical  ope- 
ration is  inconsiderable,  and  the  patient  wefl  able  to  bear  it  without  any 
serious  shock  to  the  system,  the  use  of  either  of  these  agents,  accompa- 
nied by  a  fatal  termination,  might  draw  the  practitioner  into  serious  dan- 
der on  a  charge  of  mal-practice. 

Cbaries  G.  Page,  Examiner  of  Patents  in  the  last  Report  of  the  Com- 
missioner of  Patents,  p.  25,  makes  the  following  statement  and  remarks 
on  the  inhalation  of  Ether  :— 

**^  Inhalation  of  Ether, — A  patent  has  been  granted  for  an  instrument 
for  inhaling  ether,  and  other  like  materials,  which  is  very  simple,  cheap, 
and  ingenious.  In  administering  ether,  it  is  necessary  to  admit  atmos- 
pheric air  with  the  vapor  of  ether,  and  various  contrivances  have  been  in- 
troduced in  the  inhaling  apparatus  for  securing  a  due  admixture  of  air. — 
In  the  instrument  recently  patented,  the  vapor  is  administered  simulta- 
neously through  the  mouth  and  nose.  The  shape  and  sise  of  the  tube  is 
such  that  it  coven  readily  both  these  organs,  and  contains  a  sponge  satu- 
rated with  ether,  and  apertures  for  the  admission  of  atmospheric  air,  all 
in  a  compact  and  convenient  form. 

The  inhalation  of  ether  was  at  first  reg'arded  with  great  caution  by  a 
portion  of  the  medical  worid,  and  met  with  strong  opposition  from  othera. 
It  is,  however,  working  Its  way  to  the  most  extended  use,  and  is  now 
looked  upon  by  the  most  en^ghtened  as  one  of  the  roost  valimble  and  re- 
markable discoveries  of  the  age.     At  the  time  a  patent  wmB  granted  for 
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this  new  appliemtioD  of  ether,  it  wis  coDtemplated  for  use  only  iu  con- 
jnnctioii  witti  tureical  opentions.  But  Mnce  its  effeets  upon  the  system 
ha?e  been  aurefaOy  studied,  it  hss  been  introdnced  into  medical  practice 
for  m  variety  of  affections,  and  with  ir^at  success.  In  obstetrical  practice 
where  its  application  was  least  lookM  Ibr,  it  has  proved  of  eminent  ser- 
vice, and  out  of  some  580  cases  of  accouchement  reported  recently  by 
Professor  Cbanning,  of  Boston,  not  one  experienced  any  injury  from  the 
use  of  ether.  Since  the  introduction  of  this  great  and  beneficent  discove- 
ry investifations  have  been  made  as  to  the  tnunlketie  property  of  other 
substances,  and  several  others  have  been  substituted  for  the  sulphuric 
ether  first  used,  and  it  has  also  been  lound  that  the  effect  upon  the  s^'s- 
tem  to  which  the  term  anirsthesia  has  been  given,  may  be  produced  by 
other  substances  than  the  ethers." 


PROTRACTIiD   GESTATION. 

Dr.  Charies  D.  Meigs,  in  a  work  recently  published  by  Lea  &  Blanch- 
ard,  on  OasTETaics,  sets  down  the  ordinary  duration  of  pregnancy  as 
280  days.  But  he  maintains  the  possibility  of  its  being  protracted  in  some 
instances  (ar  beyond  that  term.  He  quotes  the  case  related  by  Asdrubav 
of  13  months  gestation,  to  which  he  gives  full  credit.  He  states  also  a 
case  which  fell  under  his  own  care  in  which,  if  the  statements  of  the  fe- 
male are  to  be  relied  on,  the  pregnancy  continued  near  14  months,  or  430 
days. 

The  Journal  of  Medical  Sciences  in  noticing  the  work  of  Dr.  Meigs' 
recommends  it  as  one  in  which  **  the  young  practitioner  will  find  a  body 
of  sound  doctrine,  and  a  series  of  excellent  practical  directions,  which  he 
will  be  induced  again  and  again  to  consult,  and  always  with  profit.** 


THE  LATE   CHARLES  G1L3IAN,   ESQ. 

This  distinguished  and  highly  esteemed  member  of  the  legal  prefci 
died  at  Quincy,  Illinois,  on  the  24th  of  July  last,  of  cholera,  after  a  short 
and  unforwamed  illness  of  eleven  hours.  His  death  fell  **upon  his  aston- 
ished friends  like  a  thunder  stroke  from  a  cloudless  sky.*'  He  was,  at 
the  time  ^f  his  deadi,  the  reporter  of  the  decisions  of  the  Supreme  Court 
of  that  State,  and  was  also  the  editor  of  the  Western  Legal  Observer. — 
The  August  No.  of  that  interesting  publication  announces  his  death,  and 
contains  the  proceedings  of  the  Bar  on  the  melancholy  occasion.  It  is 
truly  remarked  by  the  publishers  of  that  periodical  that  ^  the  grief  of  his 
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f  rofessioDal  brethren,  tiie  mourning  of  liis  large  circle  of  friends,  and  the 
voice  of  his  professtional  brethren  eloquently  prove  how  much  he  was  be- 
loved and  esteemed  where  he  was  best  known.**  His  loss  Is  deeply  de- 
plored by  the  profession  throughout  the  United  States. 


The  following  is  an  accurate  list  of  the  Counties  composing  the  East- 
em  District  of  Pennsylvania,  over  which  the  jurisdiction  of  the  Circuit 
-Court,  sitting  in  Philadelphia  for  that  District,  extends : — 
Adams,  Lehigh. 

Berks.  Monroe, 

Bucks,  Montgomery, 

Carbon,  Northampton, 

Chester.  Perry, 

Cumberland.  Philadelphia, 

Dauphin,  Pike, 

Delaware,  SchnylkiU, 

Franklin,  Wayne, 

Lancaster,  York. 

Lebanon, 
The  remaining  oonnties  of  the  State  compose  the  Western  District  of 
Pennsylvania,  for  which  District  the  Circuit  Court  is  held  at  Pittsbui]g. 
The  District  Courts  for  that  District  are  held  at  Pittsburg  and  at  Wil- 
Tiamsport. 


ATTORNIES   AS   WITNESSES. 

We  learn  from  the  Western  Legal  Observer  that  **  the  recent  deci- 
sions in  the  Englisfa  Courts  in  Stones  vs.  Byron  and  Dunn  vs.  Packwood, 
which  have  been  followed  by  a  similar  decision  in  Pennsylvania,  that  an 
Attorney  cannot  appear  in  the  same  cause  in  the  double  capacity  of  wit- 
ness and  advocate,  are  about  to  be  foUowed  by  the  Courts  in  Iowa.  Judge 
GaAN T,  of  the  dd  Judicial  District,  has  already  made  it  a  rule  of  Court 
that  no  Attorney  of  record  can  act  as  witness  for  his  client  in  the  same 


«*  At  the  late  term  of  the  District  Court  for  Johnson  county,  Iowa,  in 
the  case  of  Crum  vs.  Foster,  the  attorney  for  the  plaintiff  oflered  himself 
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as  a  witooM  for  his  client.  He  was  objected  to  and  lioaUj  decbaed  to  be 
sworn.  Judge  Camxto^,  howerer,  intimated,  ahhough  it  was  his  opin- 
ion that  the  ejection  ought  to  go  to  the  credibility,  rather  than  tlie  coni* 
petenc J  of  the  witness,  that  he  should  hereafter  follow  and  adhere  to  the 
decisiofia  above  quoted.*' 

In  In^ana,  recently,  in  Judge  M*Do5aij)*9  Circuit,  the  qaestion  arose 
whether  an  Attomej  in  a  caose  ought  to  be  permitted  to  testify  for  his 
client  in  matters  tonching  the  general  merits  of  the  case.  The  Covrt  re- 
jected the  eridence.     [1  West.  Legal  Obsenrer,  p.  *224,] 

A  correspondent  of  the  Western  Legal  Observer,  referring  to  the  re- 
cent decisions  against  admitting  Attomies  as  witnesses  for  their  clients, 
says  that  he  looks  to  them,  when  generally  followed,  **  to  do  much  to- 
wards improving  and  elevating  the  character  of  the  Western  Bar.'* 

Mr.  Justice  Rogers,  in  8  Barr  631  says :  **  It  is  said  and  I  agree,  that 
it  is  a  highlif  indecent  practice  for  an  Attorney  to  cross-examine  witness- 
es, address  the  jury,  and  give  evidence  himself  to  contradict  ^e  witness. 
It  is  a  practice  which,  as  far  as  possible,  should  be  discountenanced  by 
Courts  and  counsel.** 

The  learned  Judge  says  further  that  there  is  nothing  to  prohibit  an  at- 
torney from  being  a  witness  for  his  client  **  token  he  doe$  not  address  the 
jury.** 

We  do  not  see  that  the  subsequent  act  of  the  Attorney  in  *'  addressing 
thejury^^*  has  or  ought  to  have  any  influence  in  deciding  the  question  of 
his  competency  at  %  previous  stage  of  the  cause.  That  question  should 
be  decided  upon  the  fiicts  and  relations  existing  at  the  time  the  witness  is 
offered.  Nor  do  we  perceive  what  measures  a  Court  can  with  propriety 
take  to  **  discountenance'*  a  citizen  in  the  exercise  of  his  acknowledged 
legal  rights.  Gentlemen  of  the  Bar  submit  with  cheerfulness  to  the 
control  of  the  Court,  uhiU  it  keeps  within  its  legitimate  powers.  But  if, 
while  it  acknowledges  the  legal  right  of  the  Attorney  to  give  evidence  for 
his  client,  it  undertakes  to  use  the  accident  of  official  position  to  control 
him  in  its  exercise  by  indirect  and  undefined  means — such  as  might  foil 
under  the  denomination  of  **  discountenancing**  him,  such  attempton  the 
part  of  the  Court  would  be  repelled  and  resisted  as  a  usurpation.  If  the 
right  be  acknowledged,  the  Court  would  be  transcending  iti  aitthority  in 
attempting  to  trample  upon  it ;  and  the  method  by  which  the  right  ts  to 
be  invaded  is  immaterial,  except  that  an  open  and  bold  disregard  of  it  is 
to  be  preferred  to  the  insidious,  undefined  and  illegitimate  proeasa  of 
"  discountenancing.**  If  the  practice  be  '*  highly  indecent,"  it  is  to  be  re- 
gretted that  the  common  law  allows  such  practices  to  prevail  in  its  tem- 
ples of  justice.  Such  testimony  has  no  tendency  to  further  the  cause  of 
truth,  and  is  positively  injurious  to  the  character  of  the  Bar.  The  recent 
English  decisions  are  therefore  sound  and  ought  to  be  fc^wed. 
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JStw  {Itiblt cations. 

A  Taslk  op  the  Cases  contained  in  the  three  Tolames  of  the  United 
States  Digest,  and  in  the  two  ?olumes  of  the  Sopplement,  alphabetical- 
ly arranged  with  a  Reference  for  each  case  to  the  foliime  and  page  of 
the  Report  whence  the  case  is  taken,  and  to  the  volome  and  page  of 
the  Digest  where  it  is  found.  Bj  George  P.  Sanger,  Counsellor  at 
Law.    Boston:  Charles  C.  Litde  &  James  Brown.    1849. 

We  have  heretofore  in  the  paces  of  this  Journal,  begged  the  publishers 
of  the  United  States  Digest,  to  furnish  us  with  a  Table  of  Cases  to  the 
fire  Tolumes,  as  being  of  great  practical  value  to  the  profession  in  aiding  a 
search  for  any  particular  case,  and  we  are  now  happy  to  find  that  our  sug- 
gestion has  been  complied  with,  and  we  ha?e  a  volume  of  eight  hundred 
pages  containing  the  names  of  some  fifty  thousand  cases,  together  with 
the  volumes  and  pages  where  reported,  and  the  volume  and  page  of  the 
digest  where  they  may  be  found.  This  must  have  been,  indeed,  a  most 
laborious  undertaking ;  the  amount  of  mere  clerical  labor  in  this  volume 
is  startling.  The  sole  value  of  the  book  is  in  the  care  and  accuracy  with 
which  it  may  have  been  executed ;  this,  of  course,  can  only  be  deter- 
mined by  a  daily  use  of  the  volume,  and  not  by  a  mere  cursory  glance  at 
its  pages,  which  is  all  we  have  been  able  to  do ;  but  this  we  know  that 
the  learned  and  laborious  editor,  Mr.  Sanger,  is  esteemed  by  his  bretlven 
of  the  Boston  bar,  eminently  capable  of  such  work.  To  habits  of  the 
most  laborious  and  thoroughly  accurate  character,  he  adds  a  discrimina- 
tion and  sound  judgment  which  are  enough  to  stamp  excellence  upon  anr 
work  he  may  pemrm.  The  United  States  Digest  may  now  be  consid- 
ered copipiete.  We  have  all  the  Reports  of  this  country  digested  down 
to  Januarf  1, 1848,  and  the  whole  made  easy  of  reference  by  copious  In- 
dexes and  tables. 


A  Selection  of  Leading  Cases  in  Equity,  with  notes.  By  Frederick 
Thomas  White,  and  Owen  Davies  Tudor,  of  the  Middle  Temple, 
Esqrs.,  Barristers-at-Law :  with  additional  Annotations,  containing  re- 
ferences to  American  cases.  By  John  Innis  Clark  Hare,  and  Horace 
Binney  Wallace.  Philadelphia:  T.  6c  J.  W.  Johnson,  Law  Book 
sellere,  publishers  and  importers,  197  Chesnut  street    1649. 

At  length,  after  havioe  been  announced  for  f everal  years,  we  have  Mr. 
Whites'  Leading  Cases  decided  in  Courts  of  Equity.  Much  professional 
expectation  had  been  raised  by  the  anuouucement  of  an  Equity  book  in 
character  and  plan,  resemblinf  Mr.  Smith's  Leading  Cases,  taken  from 
the  Common  Law  Reports.  Mr.  Smith's  work  has  become  a  standard 
legal  classic,  and  few  professional  men  are  without  it,  more  especiaUv  the 
**  American  Edition"  prepared  by  the  competent  hands  of  Messrs.  Wal- 
lace and  Hare.  Messrs.  White  and  TuJor,  in  the  work  before  us,  had 
undertaken  a  very  difficult  task,  because  the  profession  would  necessari- 
ly compare  their  labors  with  Mr.  Smith's,  and  estimate  them  by  the 
same  standard.    It  is  w^th  nu  small  satisfaction  Uiat  we  are  able  to  state 
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to  the  professiou  that  the  Eouity  Leading  Cases  are  of  a  very  high  char- 
acter indeed.  Each  case  chosen  has  been  so  e?idently  because  it  was 
freqaently  referred  to,  and  enunciated  tome  distinct  and  leading  principle 
in  Equitj.  The  book  is  highly  interesting  to  all  lesal  minds;  in  it, will 
be  found  the  best  and  liighest  eflforts  of  the  EneliMi  Equity  mind;  the 
ablest  judgments  of  the  raost  distinsuished  Lords  Chancellon,  and  the 
arguments  of  counsel  no  less  remarkable  for  learning  and  skill.  Consid- 
ered in  an  historical  light  this  ?olume  is  a  substantial  acquisition  to  the 
library  of  the  constitutional  lawyer;  cases,  principles,  authorities,  argu- 
ments and  judgments,  and  decrees  of  the  first  historical  importance,  will 
be  found  in  its  pages.  Courts  of  Equity  always  give  a  vivid  picture  of  the 
state  of  society ;  vast  amounts  of  property,  and  the  most*  sacred  relations 
of  life  are  the  constant  theme  of  equity  jurisdiction  and  adjudication.  A 
vast  range  of  discussion  is  marked  out  in  this  volume;  many  of  the  notes 
are  complete  essays  in  themselves  on  complicated  and  recondite  branches 
of  learning.  The  Englbh  notes  are  very  sattsfiictory  and  eidiaust  the 
English  cases  and  judgments.  Thus  much  of  the  labors  of  Messrs. 
White  &  Tudor. 

The  American  annotations  are  equal,  and  we  think  on  some  titles  much 
superior  to  the  English.  The  range  of  discussion  marked  out  has  been 
the  same  as  the  notes  of  the  English  editors.  In  some  instances  the 
field  of  investigation  has  been  more  extensive,  because  the  American  re- 
ports supply  more  copious  and  apt  illustrations.  The  American  editors 
▼ery  justly  remark,  **  It  will  be  seen,  upon  the  whole,  that  the  jurispru- 
dence of  this  country  has  developed  an  equity  system,  scarcely  less  oom- 
E*  lensive,  or  less  complete  than  that  which  has  been  established  in 
land ;  and  it  is  a  conclusive  testimony  to  the  wisdom  and  practical 
alness  of  the  English  Chancery,  that,  at  the  suggestions  of  experi- 
ence, its  scheme  has  been  adopted  substantially  throiwiont  a  country  not 
influenced  by  considerations  of  authority,  but  proceeding  freely  in  quest 
of  essential  justice,  and  under  the  guidance  of  a  reason  proud  of  its  inde- 
pendence.*' 

We  would  refer  to  the  title  of  Subrogation  in  the  learning  of  Principal 
and  Surety,  as  an  example  of  remarkable  care,  thoroughness  and  keen 
discrimination  on  the  part  of  the  American  editors.  The  subject  is  ex- 
hausted; the  authorities  are  all  collected,  collated,  and  the  important  prin- 
ciples deduced  and  stated.  No  where  within  the  range  of  our  reading 
have  we  found  this  subject  so  satisfactorily  treated,  and  we  refer  the  pro- 
fession to  it  as  a  monument  of  useful  industry,  alike  creditable  to  the 
editor  and  profitable  to  the  profession.  The  notes  in  this  volume  are  un- 
derstood to  be  by  Mr.  Wallace,  and  it  affords  us  much  satisfaction  to  com- 
mend them  to  the  attentive  consideration  of  the  anxious  and  overtasked 
equity  lawyer  or  judge,  as  containing  labors  that  will  aid  his  toil,  and  add 
to  his  learning,  frequently  without  compelling  him  to  search  the  unsatis- 
factory pages  of  a  digest  to  first  find  his  authorities,  and  then  diligently 
and  painfully  consider  the  cases  themselves,  and  deduce  hence  equity 
principles  and  then  practical  application.  This  is  the  third  really  practi- 
cal work  that  Mr.  Wallace  has  contributed  to  the  profession.  They  are 
all  marked  by  that  diligence,  care  and  discrimination  which  are  the  uner- 
ring marks  of  a  well  trained  legal  mind  which  comprehends  something 
more  than  mere  cases,  something  beyond  the  mere  citation  of  book,  pago 
and  judicial  name,  which  apprehends  clearly  and  enunciates  carefully  and 
accurately  a  principle  which  is  the  fruit  of  mature  study,  and  which  is 
of  practical  and  substantial  value  in  the  every  day  concerns  of  human  life. 
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[The  foOowiDg  Tindication  of  the  dediion  of  the  Supreme  Court,  ia 
Hays  v$.  Heidelberg,  is  from  the  pen  of  m  highly  Intelligent  and  esteem- 
ed correspondent.  Its  publication  in  the  Nofember  number  was  pre- 
TentedbjthekMsof  a  portion  of  the  maouscripc  in  the  process  of  trans- 
mission. The  opinion  of  the  Court  (9  Barr  203)  was  deli?ered  by  Mr. 
Justice  Bell,  whose  integrity,  learning  and  ability  none  will  question. 

Ed.  Am.  Law  Joua.] 

HAYS  vi.  HEIDELBERG. 

No  self-imposed  task  can  be  easier  execated  than  that 
of  convictmg  any  Court  of  the  commission  of  error,  or 
even  of  absardity,  if  it  is  allowable  tn  limine  to  assume  for 
them  a  position  they  never  intended,  or  attempted  to  oe- 
cnpy.  By  such  an  ingenious,  if  not  ingenuous  license,  your 
October  correspondent  (<<  W.")  has  succeeded,  to  his  own 
satisfaction,  in  proving  that  our  Supreme  Court  in  the 
above  case,  have  maintained  doctrines  "  novel"  to  him. 

Vol.  IX. — ^No.  14. 
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and  *<  unsatisfactory  to  the  profession/'  as  represented  by 
him.  It  will  be  readily  established,  e  comira^  that  he  has 
not  apprehended  or  approached  the  point  decided — that 
the  novelty  is  of  his  own  fiction,  and  the  judgment  pro- 
nounced, as  ancient  as  the  abhorrence  of  the  common  law 
to  all  fraud,  (Lord  Mansfield,  Cowp.  434,  Lord  Holt, 
Skin.  357,  Chancellor  Kent,  2  Johns  Ch*y  49)  and  is  well 
illustrated  under  tlie  Statutes  as  early  as  Twynes  Case, 
44  EUz.  3  Co.  80. 

What  was  decided  will  best  appear  by  citing  the  words 
of  the  opinion  Judge. 

**  It  it  a  ptrt  of  the  pUuntiflTs  case,  that  the  sale  was  made  without 
eoDsideratioa,  beiog  in  fiict  a  contriTance  to  transfer  the  legal  estate  to  the 
apparent  vendee,  subject  to  a  parol  trust  for  the  benedt  of  the  creditors 
and  heirs  of  the  decedent.**    9  Barr  205. 

The  conclusion  assailed  follows  in  brief  compass : 

**  The  sheriff's  convejance  being  purelj  Tolnntary,  and  its  direct  ten- 
dency to  hinder  and  delay  the  creditors  of  the  decedent  in  the  remedies 
afforded  them  by  law,  it  is,  unquesttonaMy,  as  to  them,  fraudulent  and 
Toid."    Ibid. 

The  slightest  comparison  will  satisfy  the  mind,  that  the 
point  manufactured  for  impeachment  essentially  varies 
from  that  really  ruled.  '<  W.'*  states  the  question  thus : 
*<  Whether  a  bona  fide  sale  to  the  administrator,  under  the 
above  circumstances,  was  valid  ?  The  true  question  was 
— Could  such  a  sale  be  pronounced  to  be  bona  fide  ?*'  In 
the  essential  attribute  of  good  faiths  with  which  he  gratu- 
titously  crowns  the  sale  in  question,  it  was  flagrantly  de- 
ficien  t. 

Did  the  Court  mistake  or  misapprehend  the  plaintiff's 
case,  as  they  presented  it.  Imprimis.  They  claimed  un- 
der a  deed,  for  a  consideration  of  $1  from  William  Wil- 
kins,  which  recited  that  "  he  had  purchased  the  property'* 
in  trust  for  the  creditors  and  heirs  of  S.  S.  '<and  convey- 
ed it  to  them,"  under  the  same  trust  under  which  he  had 
held  it. 


Digitized  by 


Google 


HAYS  ti.  HEIDELBERG.  248 

William  WUkins  (adminiftrator  and  Tendea)  called  hy  plaintifis,  teati- 
Ced — **  I  porchaiad  the  tract  in  question  for  the  creditors  and  heirs  of  de- 
cedent. 1  Be?er  pretended  to  claim  it  as  my  property.  The  trust,  on 
my  part  was  open  and  notorious.  I  supposed  until  recently  it  had  been 
declared  in  writing.  All  the  world  knew  1  did  not  pretend  to  claim  it  aa 
my  own.  I  paid  nothing  for  the  property  when  I  purchased  it.  7%€  re* 
eeipi  by  the  Shcrif  was  a  mere  matter  of  form.  No  money  passed.  I  pum- 
CBASSD  AS  ADMiNisraATom.'* 

Walter  Forward^  (also  Administi'ator)— *' 1  recollect  a  consultatioB 
among  the  administrators  with  regard  to  the  sale  of  this  property,  as  the 
eoly  method  remaining  to  liquidate  the  debts  of  the  deceased.  The  guar- 
dian did  not  object  to  the  sale  being  made,  when  I  explained  to  him  that 
the  object  was  die  payment  of  the  debts,  and  to  dispose  of  it  to  the  beat 
adrantage  for  this  purpose ;  and  the  balance,  if  anything,  for  the  children* 
I  conaidered  it  a  measure  expedient  to  relieve  the  estate.'* 

The  effort  to  re-seli  the  land,  in  small  parcels,  was  made 
and  failed,  by  a  change  of  the  times.  The  land  remained 
in  the  same  state,  the  taxes  were  assessed  and  paid  on  it 
as  the  decedent's  estate  for  eighteen  years.  It  was  then 
sold  at  Sheriff's  sale  to  James  Ross,  Esq.  under  proceed- 
ings, now  admitted  and  decided  (Payne  vs.  Craft,  7  W.  &  S. 
465)  to  have  vested  in  him  and  his  alienee,  the  defendant, 
in  both  cases — a  perfect  title,  unless  the  prior  sale  to  the 
administrator  now  set  up,  passed  the  whole  estate,  legal 
and  equitable,  beyond  the  reach  of  creditors,  when  liens 
have  been  kept  alive,  but  never  satisfied.  The  trust,  on 
the  face  of  the  deed  to  the  plaintiffs,  the  defendant  con- 
tended, was  extinguished  by  the  sale  to  Mr.  Ross  on  his 
execution,  and  that  of  another  creditor.  It  will  now  be 
shown,  exclusive  of  the  reason  and  authority  in  the  re- 
ported opinion,  while  following  on  the  path  illumined  by 
its  light — 

I.  Tkai  such  a  sale  oi  tkat  nuuU  to  tke  adminiitratar  would 
have  been  fraudulent  and  voidt  if  privately  made  by  a  living 
debtor. 

1.  Because f  it  was  without  any  consideration. 

2.  Because  of  the  trust. 
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3.  Because  it  was  contrived  to  hinder ^  delay  and  defraud 
creditors. 

II.  Such  sale  was  equally  fraudulent ^  when  perpetrated  at 
the  instance  of  an  Heir  or  Executor^  asifby  one  in  full  life. 

III.  Such  sale  was  not  aided  by  the  employment  of  judicial 

process  in  making  it. 

A  fraudoleot  conveyaoce  within  the  mMoiag  of  the  Statute,  13  Elix. 
ch.  5, 18,  in  retlity,  none  at  all ;  bnt  a  mere  formal  tranifer,  execatedt  not 
to  give  the  alienee  the  property,  bnt  to  induce  the  belief  that  he  has  it, 
that  he  may  hold  it  in  truat  for  the  debtor.     Ellia  Dr.  &  Cr.  158. 

No  sale  ever  refleeted  more  graphically  every  feature  of 
this  definition,  in  all  its  le^l  deformity,  than  that  under 
scrutiny.  A  judgment  for  $50  before  a  Justice,  was 
brought  to  bear  on  the  land  by  the  procurement  of  de- 
fendants, in  pursuance  of  their  preconcerted  arrange- 
ment, and  a  sale  effected,  not  to  give  the  alienee  the  prop- 
erty, (for  this  he  indignantly  disclaimed,)  but  to  induce 
the  belief  that  be  had  it,  when  re  vera^  the  beneficial  in- 
terest was  not  changed.  The  purchaser  held  it,  as  before^ 
subject  first  to  the  liens  of  the  creditors  according  to  their 
legal  priority,  but  if  it  produced  more  than  satisfied  them 
all,  any  surplus  proceeds  were  to  be  held  for  the  children. 

On  this  sale  not  one  fai:thing  passed.  It  was  merely 
sham  and  nominal  —  a  fictitious  and  ineffective  form — an 
empty  and  unreal  mockery.    It  was  null  and  void, 

1.  Because  it  was  without  any  consideration. 

It  may  be  safely  asserted  that,  in  a  Court  of  Common  Law,  whether 
the  question  be  produced  on  a  demurrer,  or  special  verdict,  or  receire  its 
determination  from  a  Jury— £A«  total  want  of  eonstder^tum  as  agaiast  a 
subsequent  purchaser,  has  in  general  been  considered  conclusi?e  evidence 
of  fraud.    Roberts  Fraud.  Coorey.  73. 

The  presumption  of  fraud,  raised  by  the  Statute,  from  the  want  of  a 
valuable  consideration,  was  esteemed  by  the  Lord  Chief  Justice  in 
Twyne^scase,  to  be  so  strong  as  to  dispense  with  proof  of  actual  and  visi- 
ble fraud,     ibid.  437. 

This  authority  dispenses  with  the  fancied  necessity  for 
proof  of  actual  fraud. 
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In  the  report  of  Twyne^t  case  (Moor  636)  the  sixth  badge  ot  fraud 
enumerated  was :  that  the  donee  had  the  use  of  the  goods — bought  and 
sold— killed  the  cattle,  diangtd  thein  and  spent  the  corn  in  the  famUy. 
All  this  was  colored  by  an  account  made  oat  annually  between  the  donor 
and  donee ;  but  no  money  wu  actually  paid  to  the  donee. 

How  strikingly  similar  was  the  coloring  effect  of  the 
account  and  the  receipt !  What  "  W."  dubs  **  an  effort  of 
financial  skill  rare  in  those  early  days^\  in  England  and  Al- 
legheny, was  alike  absent  in  both  cases,  and  alike  disas- 
trous to  their  fairness  and  stability. 

2.  The  sale  was  void  because  of  the  trust. 

On  the  plaintiff's  own  exhibition,  it  was  made  with  the 
intention  of  all  parties  about  it,  contriving  and  executing, 
to  prevent  the  creditors  entitled  to  its  proceeds  from  ob- 
taining its  fruits  at  that  time  —  but  in  lieu  thereof  to  hold 
out  to  them  a  future  hope,  that,  instead  of  receiving  their 
priority  or  dividend,  they  might  some  day  all  receive,  cent 
per  centf  and  further  if  possible  a  surplus  might  be  saved 
for  the  decedent's  children.  This  was  the  private  pur- 
pose, or  the  one  made  known  to  "  the  world"  initiated — 
the  public  appearance  was  to  be  that  of  an  absolute  sale. 

Fraud  is  always  apparalled  with  trust — (nomen  speciasi8simus)^-^nd 
trust  is  the  cover  of  firaud.    Twyne*s  Case. 

A  sale  purporting  to  be  absolute,  but  attended  with  a  secret  trust,  holds 
out  &lse  colors,  and  is  eridence  to  prore  the  contract  different  from  what 
it  repjly  was.  The  law  presumes  that  he  who  buys,  and  takes  eridence 
of  the  contract,  which  is  in  its  nature  false,  intends  to  use  it  for  the  pur- 
poses of  deception,  and  to  defeat  that  purpose,  declares  the  contract  to  be 
void  for  that  canse.    Parker  vs,  Pattee,  4  N.  H.  178. 

A  sale  of  goods  by  a  |>er8on  in  debt,  in  order  to  be  considered  bona  fide 
with  respect  to  creditors,  must  be  made  without  any  trust  whatever,  ex- 
press or  implied.    Ibid. 

The  true  interpretation  of  Uie  statutes  of  Elizabeth  is,  that  fraud  under 
these  statutes  consists  in  the  debtor's  reserving  to  himself  some  interest 
or  benefit  out  of  the  property  conveyed.  .  Wallace's  note  to  1  Smith's  L. 
C.Jll, 

The  fraud  which  renders  void  the  contract  is  a  secret  trust  accom- 
I*tyirg  ;he  sole.     Coburn  vs.  Pickering,  3  N.  H.  14 ;  12  Masf.  110. 
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The  leftduif  object  of  the  Stat.  13  Eliz.  ch.  5.  wm  to  prereot  f !:  ^ee 
eeOoMTe  traoifen  of  the  Ugal  owntnhip,  which  pbce  the  property  of  e 
man  indebted  out  of  the  reach  of  his  bcma  fide  creditora,  and  leave  te 
him  the  beneficial  enjoyment  of  that  which  onght  in  conecu»nce  to  be 
^len  to  their  legal  remediea.    Roberts  Kraad.  Con.  464. 

Care  nanst  be  taken  that  there  be  no  aecret  nnderstanding •  constituting 
a  trust  in  the  creditor,  in  derogation  of  the  ostensible  alienation,  or 
the  transfer  will  be  deemed  a  corer  by  which  other  creditors  will  not  be 
prejudiced;  or  in  other  words  a  change  of  estate  will  not  under  such 
drcmnstances  be  considered  as  hanng  taken  place.  Jackson  6:c.  rt. 
Brownell,  3  Caines  224. 

The  two  last  indicia  of  fraud  in  Ttcyne'$  Case  were  a  trust  between 
him  and  his  debtor,  and  the  gifts  stating  on  its  face,  that  it  was  made  hon- 
estly, truly  and  bona  fide.    Ibid. 

So  that  the  precious  fact  relied  upon  by  "  W."  that  the 
SheriflT's  deed,  claimed  under,  was  absolute  on  its  face* 
and  that  there  was  no  trust  of  any  kind  apparent  on  it 
—  when  such  trust  really  existed,  was  per  $e  a  glaring 
badge  of  fraud  which,  from  Tityne^s  aue,  down  to  the 
present  inclusive,  has  condemned  all  similar  contrivan- 
ces.    Ever}'  departure  from  truth  is  dangerous. 

But  **W."  says,  that  the  purpose  or  intentions  of  the 
purchaser  when  he  buys  can  have  no  effect  to  convert  an 
absolute  sale  by  the  Sheriff  into  a  trust  in  his  hands. 

But  see  Contra  U  Pickering  89,  2  Fairf.  202,  3d  do. 
515,  Borland  vs.  Mayo  8  Alab.  104,  I.  S.  Dig.  (1847) 
Frauds  ^62, 63. 

The  law  says  :  Fraud  consists  in  intention.  Intention  is  a  fact.  Moss 
vs.  Biddle,  5  Crancli  3ST. 

The  validity  of  a  deed  does  not  depend  on  the  consideration.  If  the  par- 
pose  be  iniquitous,  the  conveyance  will  be  void,  though  the  consideration 
be  valuable,  not  voidable — but  void — utterly  void.  Wadsworth  rs.  Marsh, 
9  Conn.  481,  Swift's  Dig.  28t\  5  Dsy  341. 

No  title  passes  to  a  purchaser  guilty  of  fraud  in  obtaining  a  sale,  wheth- 
er it  be  private  or  judicial.  All  that  is  said  or  done  by  the  purchaser  with 
a  fraudulent  intent  is  evidence.     Hoffman  vs.  Strohecker  7  W  SG. 

Fraud  in  the  purchaser  at  a  sale  6v  the  law  would  of  course  vitiate  hta 
title.  That  fraud  consists  only  in  fraudulent  intention.  The  test  of  fraud 
was  principally  in  the  circumstance  whether  or  not  the  transfer  conveya 
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the  whole  Interest  of  the  debtor.    Walkce*f  note  to  Smith*t  L.  C.  p.  84. 

An  intention  to  obetmct  creditors  in  enbjeeting  property  of  die  debtor 
to  the  payment  of  other  debts,  renders  a  sale,  ipsofacto^  invalid,  and  the 
rootife  or  intention  may  be  proTod  out  of  the  deed.  Vernon  vs.  Morton, 
8  Dana  263. 

Declarations  of  the  purchaser  of  intention  in  making  a  fraudulent  pur- 
chase under  the  Statute  of  13  Ells,  are  admissible  In  eridence  to  defeat  it 
Khnmell  «f .  McRight,  2  Bsrr  38. 

It  was  not  necessary  that  the  Sheriff  shonld  be  involved 
in  the  contemplated  fraud,  or  parHcepi  criminii^  because, 

Any  concert  between  the  purchaser  at  Sheriff  *s  sale,  and  the  defend, 
ant  in  the  execution,  by  which  a  trust  is  created  between  them,  is  coYinoui. 
Amsley  tt.  Carlos,  9  Alab.  973 ;  U.  8.  Dig.  (1847)  Frauds  §63: 

If  a  purchaser  at  Sheriff's  sale,  by  a  fraudulent  combination  with  the 
judgment  debtor,  is  enabled  to  purchase  the  property  for  less  than  it  is 
worth — the  benefit  of  which  the  latter  is  to  reap,  the  whole  sale  b  fraud- 
ulent and  void.    Storall  t$.  F.  &  M.  Bank. 

It  would  be  perilous  to  contend  that  no  such  combina- 
tion existed  as  to  this  sale,  between  the  purchaser  and 
judgment  debtors,  who  were  represented  in  eadempenonay 
and  it  requires  no  less  assurance,  to  turn  round  the  cred« 
itors  to  a  fund  diminished  by  executions,  to  keep  from  the 
sale  every  friend  of  the  family,  who  would  have  been  pres- 
ent and  bidding,  if  they  had  not  been  assured  that  the 
children  would  be  better  provided  for  by  their  absence, 
than  their  competition  with  the  creditors  at  a  fair,  full, 
unreserved  sale. 

As  to  W/s  position,  *<  that  the  Court  was  mistaken  in 
assuming  that  the  Sheriff's  sale,  in  this  instance,  was  any 
trust  at  all,''  it  involves  an  allegation  that  the  purchaser 
(elarum  et  venerabile  nomen)  meant  to  be  false  to  his 
pledges  to  purchase  under  the  preconcerted  arrangement, 
and  he  (W.)  has  surely  forgotten  that  the  deed  from  that 
Sheriff's  vendee,  under  which  alone  the  plaintiffs  claim- 
ed, was  subject  to  that  identical-  trust  which  they  called 
him  to  prove — ^under  which  he  always  honorably  held, 
viz- :  «*  for  the  creditors  and  heirs  of  the  decedent,"  and 
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ffobjeet  to  which  only  had  he  conveyed  to  them.  If  the 
Conrt  fell  into  this  error,  it  was  by  the  confession  and  rat- 
ification of  said  trust  by  the  plaintiffs,  and  to  which  they 
were  irresistibly  impelled — ^for  they  could  claim  only  un- 
der said  trust,  or  not  at  all — having  exhibited  no  other  ti- 
tle. They  claimed  not  as  heirs,  or  alienees  of  heirs,  but 
as  purchasers  under  the  administrator — ^loaded  with  tlie 
trust  which  he  never  repudiated. 

3.  Tke  $ale  wa$  wdd^  because  made  to  kinder^  dday  and 
defraud  creditors. 

This  Sheriff's  sale,  if  successful,  would  have  substitu- 
ted for  the  hold  of  the  creditors  on  real  estate,  mere  per- 
sonal remedies  against  the  trustee,  who  was  self-constitu- 
ted, and  gave  neither  bond  or  security,  and,  as  to  them, 
acted  wholly  invUa  minerva.  In  place  of  their  legal  rights, 
was  sought  to  be  forced  on  them  a  trust  fund  not  subject 
to  their  grasp,  as  was  their  lien  on  the  decedent's  land, 
arising  at  our  common  law,  even  as  limited  by  the  act  of 
1797.  In  this  aspect  the  sale  was,  to  use  the  strong  words 
of  the  Statute  itself,  contrived  of  fraud,  covin,  collusion 
and  guile,  to  delay,  hinder  and  defraud  creditors }  not  on- 
ly to  the  let  or  hindrance  of  the  due  course  and  execution 
of  law  and  justice,  but  the  overthrow  of  true  and  plain 
dealing  between  man  and  man. 

Judgment  crediton,  with  the  meani  of  payment  in  their  hands,  need 
not  wait  until  it  shall  please  assignees  to  sell  real  estate,  although  diey 
were  legally  appointed.     Clark  vs.  Israel,  6  Binn  390. 

A  purchase,  made  with  intent  to  defeat  another  judgment  creditor,  in 
obtaining  execution  is  mala  fide  and  roid  against  him.  Streeper  t».  Eck- 
ert,  2  Whart  389. 

A  purchase  of  property,  with  notice  of  a  judgment,  bpught  for  the  pur- 
pose of  defeating  the  plaintiflf's  remedy  is  roid — Wickham  vs.  Miller,  12 
Johns  320— although  the  purchaser  paid  a  full  price.  Waterbury  vs. 
Sturtemnt,  18  Wend.  353.  And  the  same  principle  held  in  Geiger  vs. 
Welsh,  1  Rawle  363. 

When  a  sale  of  property,  under  execution,  is  brought  about  by  the  de- 
fendant in  concert  with  others,  with  the  avowed  object  of  defeating  the 
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intorest  of  t  third  person  io  the  property,  such  sale  will  be  deemed  firau- 
duleot  and  roid,  ahboagh  the  execution  issued  on  a  valid  and  unsatisfied 
judgment.  Beale  vs,  Guemsej,  8  Johns  466;  Crary  vs.  Sprague.  12 
Wend.  241. 

A  sale  of  propeity  for  afuU  prxce^  if  purchased  with  a  design  to  hinder 
and  delay  creditors,  is  fraudulent  an^  void,  as  to  them.  Trotter  vs*  Wat- 
son, 6  Humphrey  509 ;  Peck  v$.  Kelly,  2  Kelly  1. 

A  purchaser,  under  the  execution  of  a  bona  fide  creditor,  is  not  protect- 
ed by  its  merit,  in  a  purchase  which  he  makes  in  combination  with  the 
debtor,  to  hinder,  delay  or  defraud  other  creditors.  Among  facts,  which 
are  badges  of  fraud,  are  contrivances  to  protect  the  estate  from  other  cred- 
itors.    Yoder  vs.  Standiford,  7  Monroe  485. 

Where  it  appears  on  the  face  of  a  deed  of  trust,  that  the  inotive  for 
making  it  was  to  prevent  a  sacrifice  of  the  property,  a  bad  motive  is  shewn 
— a  motive  to  obstruct  the  ordinary  process  of  the  law  in  the  subjection  of 
property  to  the  payment  of  debts,  which  vitiates  the  whole  deed.  Ver- 
non vs.  Morton,  8  Dana  263. 

To  prevent  a  sacrifice  of  property  under  execution  is,  as  to  creditors,  a 
fraudulent  purpose,  and  such  a  declaration  on  the  fitce  of  a  deed,  vitiates 
it  as  to  them.  Purchasers  under  such  a  deed  have  notice,  and  creditors 
may  reach  the  estate  in  their  hands.    Ward  vs.  Trotter,  3  Monroe  3. 

II.  Such  a  tale  or  purchase  of  an  Administrator  is  equally 
mthin  the  StatuUf  as  one  by  a  living  grantor. 

A  fraudulent  conveyance  is  not  only  restrained  when  made  by  the  ven- 
dor himself^  but  generaDy,  every  conveyance  made  of  purpose  and  with 
intent  to  deceive,  6cc.  shall  be  void.    Roberts  Fraud.  Con.  588. 

A  fraudulent  conveyance  by  the  heir  is  void ;  so  is  one  by  the  executor 
or  administrator  of  the  property  deceased.  Doe  vs.  Fallows,  2  — — — 
460;  2  C.  &  J.  491;  Bateman's  Case,  1  Mod.  76. 

If  an  heir  have  made  a  fraudulent  and  collusive  conveyance  to  defeat 
the  creditor  of  his  remedy  on  the  lands  descended,  it  is  void  by  the  Stat. 
13  Eliz.;  2  Leon.  11,  per  Dyer;  Brooke  Debt  238;  Plowd.441;  Poph.  155. 
So  if  an  executor  make  a  fraudulent  conveyance  of  the  personal  assets,  the 
creditors  shall  avoid  such  conveyance  by  virtue  of  the  same  Stat.  Cro.  Eliz. 
405.  For  by  such  fraudulent  conveyance,  nothing  passes,  as  to  the  cred- 
itors, out  of  the  grantor,  but  the  property  remains  as  assets  in  the  hands 
of  the  representative,  to  answer  the  demands  of  the  ancestor's  or  testa- 
tor's creditors.  5  Rep.  60,  Dyer  149  a  dc  Note  180;  Roberts  Fraud* 
Con.  602. 

Whenever  an  executor  or  administrator  disposes  of  the  assets  of  dece- 
dent without  valuable  consideration,  the  creditors,  dec.  may  follow  such. 
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Mteti  IB  equity.    Paget  vs.  HopluDf,  GUb.  Eq.  Rep.  Ill;  4  Ves.  Jr.  653. 
Thif  doctrine  fully  investigated  in  Penna.  in  Fetue  vs.  Cbnk^  II  S.  dc 
R.380. 

III.  Such  fraudulent  sale  is  not  aided  by  the  employment 
of  legal  process  to  carry  it  into  effect ^  or  make  the  conveyance. 

Where  a  thing  it  bj  law  forbidden  to  be  done,  the  prohibition  eztenda 
to  everj  circoitoui  mode  of  effecting  the  aame.  Volui  eircuUii  non  pw- 
gattir.  What  cannot  be  done  de  direeto  ought  not  to  be  done  per  obliq- 
irum.    Roberts  Fraud.  Con.  587:  11  Rep.  74. 

All  fraudulent  judgments  and  executions  are  within  the  Statute  of  13 
Eliz.  It  seems  clear  that  such  covinous  and  circuitous  proceedings  are 
void  by  the  common  law — (Brooke  Tit.  Covin  dc  Collusion)  Wallace's 
note  to  Smith's  L.  C.  p.  59 — nor  shall  any  roan  avail  himself  as  it  seems  of 
the  operation,  consequence  or  conclusion  of  law,  upon  his  acts  to  defeat 
his  creditors.     Lord  Hale,  1  Ventr.  257. 

It  is  even  a  great  aggravation  of  the  offence,  to  make  use  of  legal  pro- 
cess in  the  accomplishment  of  a  fraudulent  purpose,  as  if  a  man  intending 
to  steal  a  horse,  take  out  a  replevin,  and  thereby  obtain  a  delivery  of  the 
horse  from  the  Sheriff.    3  Inst.  108. 

A  sale  of  land  under  an  execution,  if  the  purchase  is  made  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  creditors  of  the  defendant 
whose  land  is  sold,  is  void  as  to  all  purchasers  or  creditors — prior  or  sub- 
sequent. Such  a  sale  stands  on  no  better  footing  than  a  sale  made  for 
that  purpose  by  the  defendant  himself— the  Sheriff  being  used  as  a  mere 
instrument  to  effect  this  object.    Duncan  rs.  Forsyth,  3  Dana  309. 

Such  a  Sheriff's  sale  to  an  executor  was  pronounced  void  by  President 
Judge  Orier,  and  his  ruling  adopted  in  Stuck  vs.  Mackey,  4  W.  dc  S.  lf>9. 

A  sale  made  ostensibbj  under  execution,  but  in  fact,  collusively  for  the 
purpose  of  screening  the  property  from  the  defendant's  creditors,  stands 
on  the  same  footing  as  a  mere  private  sale.  Stevens  administrator  vs. 
Barret  administrator,  7  Dana  359. 

What,  then,  is  the  finale  1 

A  feoffment  made  by  covin  to  defraud  a  judgment  plaintiff  and  other 
creditors — the  feoffer  is  still  seized,  as  to  the  creditors,  notwithstanding 
such  feoffment.  Humbeiton  vs,  Howgel,  Hob.  73;  Leonard  rs.  Bacon. 
Cro.  Eliz.  333;  Chan.  Rep.  131;  Hildreth  vs.  Sands,  3  Johns  Ch'y  50; 
Preston  vs,  Crofut,  1  Conn.  427 ;  3d  Hillyard  Ab.  (Ist  ed.)  326. 

Notwithstanding  such  conveyance,  the  creditor  may  avail  himself  of  all 
the  remedies  for  collecting  his  debt  out  of  the  property  which  the  law  haa 
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provided  for  creditors,  and  in  so  puriuiog  thera,  he  may  treat  the  prop- 
erty as  the  vendors.    Oweu  rs*  Dixon,  17  Conn.  142. 

I  have  drawn  largely  from  authority  and  precedents  to 
vindicate  the  decision  attacked,  although  perhaps  it  was 
supererogatory  labor.  Such  citations  may  also  be  "  nov- 
el"  to  W.;  but,  it  is  hoped,  not  "  unsatisfactory  to  the 
Profession" — the  "learned"  Reviewer  excepted. 

C. 


Supreme  ({Tourt  of  )3enu0nbama--'-U)cstern  IDtstnct. 

[Reported  for  the  American  Law  Journal  by  Jamks  S.  Craft,  Esq.] 
ABSTRACTS  OF   DECISIONS. 

Pittsburg,  Sept.  Term  1849. 

SSr«  v^oXil'-"'-  CovKT  or  A..«H..r  Co. 

G1BS05,  C.  J. — In  an  action,  by  the  Owners  against  the  Carrier,  for  the 
value  of  Goods  lost  during  transportation,  the  Carrier  cannot  set  up  in 
his  defence  that  a  portion  of  the  value  has  been  paid  to  the  Plaintiff  under 
an  insurance  effected  by  him. 

The  Plaintiff  is  entitled  to  recover  the  whole  value  of  the  goods  lost  by 
the  Carrier,  and  the  insurers  are  entitled  to  come  in  under  such  recov- 
ery for  their  reimbursement. 

The  suit  is  rightly  brought  in  the  name  of  the  legal  Plaintiff  on  the 
conti*act  of  bailment ;  and  the  recovery  will  be  applied  :  1st,  to  compen- 
sate the  Plaintiff  the  residue  of  his  loss,  not  received  from  the  insurers  ; 
2d,  to  repay  tlie  insurers — the  action  being  as  to  this  portion,  equitably  for 
their  use,  and  the  Plaintiff  the  Trnstee. 

The  Carrier  and  Underwriter  are  not  bound  to  contribute,  as  if  both 
were  insurers,  to  assist  in  discharging  the  policy. 
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In  firefh,  m  waD  u  tah  water  polidaa,  the  akifl  of  the  Matter  io  the 
particalar  nangttioD  eaten  iato  the  caknlatkm  of  the  risk,  and  ia  there- 
fore matter  of  aubitaiice.  Ad  action  for  money  paid  to  the  insured  would 
not  lie  against  the  Carrier  to  reimbane  the  inaurer.  His  remedy  is  in 
the  name  of  the  Owner,  as  above  ruled. 

Bcrdand  ts.  Nichols.  [D.  C.  Allegheny  co.]  Bell,  J.  A  widow's 
acceptance  of  a  devise  under  a  Will,  under  the  Act  of  1797,  §  10,  (re- 
enacted  1833  8th  of  April,  §  11,)  does  not  bar  her  dower  in  land  aliened 
by  her  husband  alone  in  his  life  time.  The  point  is  substantially  the 
same  as  Leina weaver  vs.  Stoever,  1  W.  &  S.  IGO. 

Elliot  vs.  Dufdavy.  [C.  P.  Allegheny  co.]  Giasoir,  C.  J.  The 
principle  that  the  conveyance  of  a  non  compos  by  record,  is  nei^er  void 
nor  voidable  applies  to  a  several  title  ac^ired  by  judgment  and  partition, 
although  there  is  no  personal  caption  and  certificate. 

Alexander  8f  Morell  vs.  Plumer  8f  Crary.  [Clarion  co.]  Coulter,  J. 
The  pilot  of  a  river  boat,  destroyed  in  passing  over  a  dam,  where  the 
question  was  whether  the  boat  was  lost  by  the  dam  being  an  obstruction 
to  the  navigation,  or  whether  by  his  negligence  or  unskillfulness  in  piloting 
her  over  it,  is  not  a  witness  for  the  owners  of  the  boat  against  the  builders 
^  the  dam. 

If  a  dam  is  an  obstruction  to  the  navigation  at  any  stage  of  water,  the 
owners  of  the  boat  are  not  bound  during  high  water  to  wait  until  the  river 
fidls  to  pass  it. 

Heath  y/B.  Armstrong.  BuazfsiOE,  J.  Warrants  issued  after  the  Land 
Office  closed  in  1794,  are  not  evidence  without  proof  from  its  books  that 
the  officers  were  legally  authorized  to  issue  them  under  the  exceptions 
specified  by  the  Acts,  6cc. 

General  principles  regulating  surveys  stated. 

Ziegler,  ProOCy  4*  a£  vs.  Commonwealth  on  the  suggestion  ofBreninger. 
[Butler  CO.]  Bra.t siue,  J.  The  Prothonotary  of  the  Court  of  Common 
Pleas  of  a  county  of  this  CoromonweaUh  is  bound  to  make  searches  for 
judgments  and  give  certificates  of  liens  or  their  absence. 

A  Prothonotary  is  liable  for  a  false  certificate  as  to  liens — although  it  was 
not  sealed,  and  there  was  no  evidence  he  was  paid  the  legal  fees  for  it. 

Moore  vs.  Long,  [Butler  co.]  BuaNsiDE,  J.  A  verdict  in  slander 
for  the  Plaiptiff  of  "  one  dollar  damages,  and  that  the  Defendant  pay  the 
t/*  carries  full  costs. 


Hopewell  Township  vs.  Independjtncc  Toicnsliip.  Per  Cur.  The  set- 
tiement  of  a  pauper  has  a  local  habitation  in  respect  to  the  Township 
Itself— and  the  fragment  of  territory  into  which  it  falls  (if  the  Township 
be  divided)  is  to  maintain  the  pauper,  whether  he  had  been  chargeable  to 
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tfa«  ptTODt  Township  or  Dot.  Under  the  act  of  1836  there  was  to  be  ne 
centribation  to  snbseqvent  maintenance  as  proTiously. 

8a$k€^  vs.  Reed.  [Mercer  co.]  Per  Cor.  Parol  efidence  is  admis- 
sible to  prove  an  agreement,  made  at  the  time  of  a  general  written  refifal, 
to  confine  the  lien  of  a  jodgment,  to  one  of  soToral  parcels  of  land  origin- 
ally bonnd  bj  it. 

OarmnU  Appeal.  [Mercer  co.]  Bell,  J.  The  act  of  t840  was  not 
intended  to  limit  the  right  of  the  Orphans*  Court  to  review  their  decrees, 
except  in  the  cases  specified. 

Items  indnded  in  a  gnardianship,  or  other  similar  account,  are  not  bind- 
ing on  creditors  or  sureties  who,  not  being  parties  to  such  settlement, 
could  not  appeal  from  it. 

AKnesinger  vs.  Mair.  [Warren  co.]  Per  Cur.  When  a  n|^  draws 
on  his  debtor,  he  draws  on  the  fund  in  his  hands  and  not  on  his  person 
for  a  loan,-  and  when  the  debtor  honors  the  draft  there  is  a  payment  pro 
tanto.    It  ii  not  a  case  of  defalcation. 

SUvertham  vs.  ATcKinster  Sf^aL  Bell,  J.  Where  land  is  devised  to 
be  sold  to  pay  debts,  dec.,  and  the  surplus  proceeds  divided  among  leg»p 
tees,  it  is  not  the  subject  of  ejectment  unless  there  is  an  election  by  aU 
the  legatees  to  accept  it  as  kmd.  'J  he  executors  should  be  pursued  under 
the  act  against  delinquent  trustees  for  account,  dec. 

A  power  to  sell  under  a  will  may  be  executed,  as  regards  the  Statute 
of  Frauds,  dec.  as  a  sale  made  by  an  individual  of  his  own  estate. 

Treaeurer  of  Allegheny  College  vs.  McCord,  Aocees,  J.  It  is  not 
evidence  of  fraud  admissible  to  sustain  a  defence  against  the  payment  of  a 
note,  that  the  agent  of  the  payees,  at  another  time  and  another  place, 
made  fraudulent  representstions  to  procure  other  notes  for  the  same  in- 
stitution. 

McMahon  vs.  Sloan,  [Bntler  co.]  Bell  J.  A  sale  of  personal  prop- 
erty invests  even  a  bona  fide  purchaser  with  no  more  than  the  title  the 
vendor  had— nor  is  there  any  exception  in  favor  of  market  everts,  which 
have  no  existence  here.  [2  Kent  Comm.  324,  20  Wood.  275,  2  T.  R. 
63  376,  2  H.  Bl.  14,  5  T.  R.  367,  2  Cowp.  335,  2  Stark  512,  16  Johns 
159, 11  Wend.  80,  9  Johns  197. 13  Pick.  7  W.  &  S.  374.  8  S.  &  R.  500, 
20  Wend.  266.]  The  exceptions  are  1st,  money,  checks,  notes,  dec. 
tenned  **  currency**  which  pass  by  delivery,  only;  2d,  where  the  true 
owner  confers  on  the  party  selling  to  a  bona  fide  vendee,  the  apparent 
right  of  property,  or  of  disposal  as  agent,  as  where  the  owner  with  the 
intention  of  $aU  parts  with  the  property,  though  under  such  circumstan- 
ces <tf  fraud  as  would  authorize  him  to  recall  the  possession  from  the 
hands  of  his  vendee,  and  where  he  has  ghren  such  evidence  of  the  right 
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to  mU,  m  bj  cotloin,  4cc  oioilljr  aocompMiiet  mich  aathotity,  as  %  bill  of 
lodtng. 

Eotrotting  proporty  on  Vmn  aod  for  noo  by  a  fiitbor  with  a  oon,  if  not 
such  a  pormiasioo  to  the  bailee  to  uto  the  article  aa  hia  owo,  aa  will  mia- 
lead  a  porcbaaer  from  such  bailee,  and  render  the  aale  vafid  a^ainet  the 
bailor  and  troe  owner.  If  the  bailee  aaaerted  hia  ownerahip  with  die 
bailor*8  knowledge  and  acqoiescence,  it  would  be  edierwiae. 

Keymharg  vs.  Borbridge  Sf  Co.  [D.  C.  AUegheny  co.]  Per  Cur. 
;  Adopting  Judge  Lowrey't  opinion.)  A  fiictor  who  had  pledged  gooda 
consigned  to  him,  and  sufTered  them  to  be  sold  on  executioa  against  him, 
and  the  proceeds  of  sale  applied  to  his  own  debt,  is  not  a  oompelent  wit« 
ness  for  the  owner  of  the  goods,  in  an  action  of  Trover  brought  to  recover 
said  gooda  or  their  value  from  the  purchaser — being  adduced  to  prove  Aat 
such  purchaaer  bought  them  with  knowledge  that  they  belonged  to  plain- 
tiir,  and  were  not  the  property  of  said  factor. 

Jester  vs.  Jefferson  ThtDnship.  Burmide,  J.  The  Overseers  of  the 
Poor  of  a  township  are  the  parties  next  in  interest  to  be  substituted  in 
ejectment  on  the  death  of  the  pkintiflr,  who,  after  the  institution  of  suit, 
became  a  pauper,  and  chargeable. 

Dobbins  va.  Brown  ^  Williams.  Qiasoif ,  C.  J.  To  recover  on  a  cov- 
enant of  general  warranty  in  a  deed,  there  must  be  an  eviction  laid  and 
proved,  not  that  it  need  be  necessary  by  process,  or  the  application  of 
physical  strength,  but  by  the  legal  force  of  an  irresistible  title— at  the  least 
there  must  be  an  involuntary  loss  of  die  posession. 

A  covenant  of  warranty  doea  not  extend  to  an  entry  by  the  authority  of 
the  State  in  the  exercise  of  its  eminent  domain,  aa  to  make  a  Rail  Road 
or  Canal. 

Stump  4*  Ounkle  vs.  HtUchison.  Per  Cur.  K  a  Bill  of  Lading  con- 
tain the  clause  **  the  dangers  oftlie  river  and  fire  excepted,''*  it  must  be  in- 
troduced into  the  Narr.  If  it  is  not — such  conditional  Bill  cannot  be  re- 
ceived in  evidence,  for  there  is  a  substantial  variance. 

Joyce's  Estate.  Per  Cur.  The  Court,  at  the  instance  of  one  aeeldng 
security,  will  not  take  a  fund  from  a  party  who  has  a  hold  on  it,  to  throw 
him  on  another,  not  in  Court,  especially  if  the  lien  of  the  latter  had  ex- 
pired. 

October  15, 1849. 

Clark  vs.  Dougan.  [BuUer  co.]  C.  J.  An  intruder  on  land,  who  anf- 
fers  himself  to  be  assessed  for  less  than  the  number  of  the  acraa  in  the 
warrant  covering  the  ground  on  which  he  is  located,  deserts  the  lines  of 
the  tract,  and  thereby  abandons  his  constructive  possession  altogether, 
and  loses  the  benefit  of  it,  as  protecting  him  by  the  statute  of  limitatieiia ; 
if  its  continuity  be  broken,  but  for  a  year,  it  is  gone. 


Digitized  by 


Google 


ABSTRACTS   OF   DECISIONS.  255 

If  the  Atseator  tssast  but  t  part  of  it  to  the  settler,  he  mutt  retom  the 
reiidue  as  noteated,  and  the  settler  is  guilty  of  a  fraud  in  claiming  by  ad- 
verse possession,  what  he  does  not  pay  taxes  for. 

October  15,  1649* 

Bdiin  vs.  Sherer.  [Somerset  co.]  C.  J.  The  act  of  1729-30  respec- 
tiag  clandestine  maftiages,  inflicts  the  penalty  for  violating  it  on  the  Jos- 
tice,  6cc.  only  where  the  parents  live  within  the  province  now  Common- 
wealth. 

Commonwealth  ex.  rtLy§. FulUrtan^  ^.  [Westmoreland  co.]  Coul- 
ter, J.  Although  the  name  of  the  county,  within  whose  torritory  a 
township  is  erected  by  a  legislative  act,  may  not  be  named,  it  will  be  etA- 
lected  from  boundaries  of  streams,  &c.  well  known ;  and  the  old  town- 
ships are  restricted  to  the  limits  left  to  them  after  setting  apart  the  new 
township. 

WtsUrman  vs.  Means,  [Butler  co.]  Coulter,  J.  The  condition  of 
a  bond  being :  That  T.  M.,  a  claimant  of  part  of  the  land  sold,  for  which 
the  bond  was  given,  shall,  on  or  before  a  day  certain,  release  his  claim, 
and  if  the  «une  be  not  then  released,  a  deduction  to  be  made  from  the 
bond  of  the  purchase  money  according  to  the  number  of  acres  claimed 
at  the  price  of  the  whole.  The  time  thus  fixed  is  of  the  essence  of  the 
epntract ;  and  if  the  release  be  not  procured  by  that  day,  the  payment  of 
th^  bond  cannot  be  enforced  as  to  the  quantity  of  land  stipulated  to  be  re- 
leased. 

Alexander  vs.  Herr,  [D.  C.  Allegheny  co.]  Gibson,  C.  J.  In  an 
aetion  for  mesne  profits,  instructions  that  the  Jury  might  find  the  expense 
of  the  plaintiff  in  protecuting  this  claim,  and  such  other  damages  as  they 
may  think  the  plaintiff  entitled  to  recover  from  the  evidence,  held  to  be 
erroneous. 

What  may  be  recovered  in  such  action  ? 

HazelbakeT  vs.  Reeves.  [Westmoreland  co.]  Rogers,  J.  To  taHe 
a  case  out  of  the  Statute  of  Limitations,  it  is  not  necessary  that  the  ac- 
knowledgment of  the  debt  shall  ^x  a  precise  sum — if  it  be  so  definite  that 
a  Jury  can  &x  it  with  as  much  exactness  as  in  cases  where  there  is  no 
plea  of  the  Statute. 

Hugus  vs.  Walker.  [Somerset  co.]  Coulter,  J.  Evidence  can- 
not be  rejected  because  it  may  be  impugned  or  weakened  by  that  given 
against  it. 

The  following  charge,  by  President  Judge  J.  S.  Black,  was  adopted 
by  the  Court. 

Where  a  man  makes  a  parol  sale  and  receives  the  purchase  money, 
he  cannot  set  up  the  statute  of  frauds  against  the  validity  of  the  contract. 
So  where  he  makes  a  gift  by  parol,  either  to  his  son  or  a  stranger,  if  the 
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donee  haf  gone  ioto  poasefiion  in  punmance  of  the  gift,  aod  made  raloa- 
i>le  improTementa  on  it,  the  land  cannot  be  claimed  back  again.  But  such 
&ct8  ought  to  be  clearly  and  satisfactorily  proved. 

Where  a  son  goes  into  possession  of  his  father's  land  and  makes  im- 
prorements,  a  Jury  is  not  to  infer  from  that,  in  the  absence  of  other  eri- 
dence,  that  the  father  gave  him  the  lands.  Neither  are  loose  declarations 
of  the  father  to  his  neighbors  in  casual  conversations,  without  any  expla- 
nation how  it  came  to  be  his,  sufficient  evidence  of  a  gift.  Still  less  are 
such  things  evidence  of  a  parol  sale,  of  which  a  Chancellor  would  decree 
specific  performance. 

Petition  of  McCuUough.  [Indiana  co.]  Per  Cur.  A  limitation  over 
is  not  necessary  to  a  condition  or  conditional  limitation  attached  to  a  devise 
of  the  profits  of  land  to  a  widow — that  she  shall  not  marry. 

On  such  widow's  marriage,  the  wife's  interest  in  the  premises  ceased 
— the  right  of  possession  devolved  on  the  executors,  and  they  become  lia- 
ble to  account  for  the  profits  to  the  children  or  their  guardian.  But  the 
Orphans*  Court  has  no  jurisdiction  of  a  bill  against  the  Executors  to  com- 
pel them  to  pay  over  the  proceeds  of  such  devise,  although  it  has  of  a 
legacy. 

Snyder  vs.  Snyder's  Heirs.  [Westmoreland  co.]  Rogers,  J.  The 
plaintiffs  below  were  Heirs  claiming  the  possession,  by  virtue  of  a  parol 
contract  with  their  ancestor,  under  which  he  had  received  possession. 
Evidence  that  the  vendee,  on  his  death  bed,  delivered  up  the  keys  of  the 
mill  erected  on  the  property  to  vendor,  and  told  him  to  go  and  take  pos- 
session, as  he  intended  him  to  have  it  after  his  death,  was  offered  to  shew 
the  necessity  of  tender  of  purchase  money  before  suit  brought,  it  being 
unpaid,  and  on  the  ground  that  the  vendor  was  in  possession  by  vendee's 
consent. 

It  was  rejected  because  the  offer  was  not  attended  by  an  ofifer  of  proof 
fiiat  the  repossession  was  taken  in  pursuance  of  these  death  bed  acts  and 
declarations  of  vendee,  and  it  could  not  be  inferred  that  it  was.  (Mark- 
ed **  not  to  be  reported.") 

Truhy  vs.  Syhert,  [Armstrong  co.]  Bell,  J.  Although  the  parties 
be  different,  a  record  is  admissible  to  prove  the  existence  of  a  former  ac- 
tion, with  its  legal  consequences,  as  an  independent  fact.  But  not  to 
prove  any  fact  on  which  such  judgment  was  founded  unless  it  was  be- 
tween the  same  parties  or  privies.  3  Oreenleaf  R.  316,  L.  Raymond 
744,  8  Shepl.  492,  1  W.  &  S.  3G0. 

The  rule  1  Greenleaf  Evid.  §195  was  adopted. 

Admissions  made  by  a  party  do  not  bind  him  because  they  were  made 
in  a  particular  contest;  but  because  they  emanated  from  him,  and  it  is  not 
material  when  or  where. 
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October  19, 1849. 

Beil  ▼•.  B^  4*  ^«  [Cambrk  co.]  Cocltsr^  J.  It  is  commendable 
defieacj  for  «a  Attorney  to  retire  from  the  argument  of  a  caose,  when  it 
becomea  necetaary  for  him  to  teatify;  bat  he  may  be  a  competent  wit- 
netf  in  a  eanae  pending  in  which  he  ia  concerned  aa  connael. 

S.  P.  decided  in  Langhton  v$.  Shields  at  this  term. 

namp§fm  ts.  Ctark.  [Westmoreland  co.]  Buritside,  J.  A  wid- 
ow may  reoorer  on  the  possession  of  land  held  by  a  title  to  her  and 
her  husband,  which  they  had  agreed  to  sell  for  considerations  not  fnlfilled, 
.the  agreement  not  being  acknowledged  by  her,  and  not  ratified  by  her  af- 
ter her  httsband*s  death. 

SUener  r9.  Baughtnan,  [Westmorehmd  co.]  C.J.  Where  the  Ten- 
dor  conToys  by  comrses  and  distances,  his  covenant  of  warrant  extends 
to  the  entire  quantity  of  land  included  by  them — and  although  described 
to  hate  passed  to  him  by  a  chain  of  conToyance,  the  warranty  is  not  re- 
atricted  to  the  primitive  bounds  of  the  tract. 

Cidhertmm  vs.  I$eU.  [Indiana co.]  «  Coulter,  J.  The  nominal  payee 
of  a  note  may  be  a  witness  to  prove  that  the  note  was  made  payable  to 
him  for  the  use  and  accommodation  of  another  person  (the  defendant)  not 
a  party  to  the  note. 

The  Court  will  not  reverse  the  Court  below,  in  the  absence  of  the  facts 
en  which  they  adjudicated. 

October  15,  1849. 

Craig  vs.  Shields.  [Westmoreland  co.]  Rooers,  J.  The  equitable 
title  of  a  vendee  under  articles  of  agreement,  on  which  a  considerable  por- 
tion of  the  purchase  money  has  been  paid,  does  not  pass  under  a  levy  and 
Sheriff's  sale  of  all  his  right,  title  and  interest  at  Tenant  by  the  Curtesy; 
although  such  misdescription  in  the  levy,  6cc.  was  made  by  the  Sheriff, 
or  at  &e  instance  of  the  Plaintiff  or  his  counsel,  and  although  defendant 
knew  of  the  error. 

Such  an  equitable  interest  cannot  be  sold,  although  levied  on  as  an  es« 
tate  for  life,  as  above  mentioned,  without  an  inqidsitian ;  and  although  the 
vendor  had  disseised  or  obtained  possession  from  the  vendee. 

The  foot  that  defendant  knew  of  it  could  be  found  by  the  Jury^only  on 
clear,  distinct,  and  satisfoctory  evidence. 

Under  the  circumstances  of  this  case,  equity  would  not  presume  that 
the  Tondee  had  abandoned  his  contract,  or  authorized  the  vendor  to  re- 
scind it,  although  eighteen  years  had  elapsed  since  its  date,  and  the  prop- 
erty riaen  in  value  by  time — there  being  sufficient  evidence  of  vendees' 
pursuit,  and  no  improvements,  &c.  by  vendor. 

October  89, 1849. 

LMngrer  r§,  MeMingM  Er^rt.   [Westmoreland  co.]  Per  Cur.  When 
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one  Executor  conyeyed  land  to  the  other,  without  tiking  lecurity  to  the 
Heirs  for  the  purchase  money,  it  was  decreed  that  he  should  account  for 
their  share  to  one  of  the  Heirs  entitled. 

McCUery  vs.  Henry.  [Westmoreland  co.]  BuaMSiDE,  J.  The  prin- 
ciple of  Bantleon  ts.  Smith  is  a  rule  of  proper^  peculiar  to  Pennsylvania* 
and  not  now  to  be  disturbed — but  there  is  no  lien  on  the  land  without  the 
clause  giving  the  right  of  re-entry.    Sands  vs.  Smith,  3  W.  dc  S.  9. 

Articles  of  agreement  for  rent  received  cannot  operate  as  a  deed  al* 
though  no  time  be  limited  thereon. 

Coheckf  for  use  vs.  George.  Per  Cur.  When  an  examined  witnesa 
is  discovered  to  be  interested,  the  only  course  left  is  to  withdraw  hi*  tes- 
timony from  the  Jury.  The  truth  of  evidence  to  prove  his  incompeten- 
cy may  be  determined  by  the  Judge,  br  referred  to  the  Jury,  in  his  dis« 
cretion. 

A  house  erected  on  the  soil  of  another,  not  being  a  chattel,  belongs  to 
the  owner  of  the  soil. 

(Marked  *«  not  to  be  reported.**) 

Reed  vs.  Reed  Buxit side,  J.  Where  the  vendee  of  land  (by  a  parol 
contract)  had  possession,  and  the  vendor  said  he  had  received  all  the  pur- 
chase money  but  $40  00,  the  Court  should  have  left  it  to  the  Jury,  so  that 
they  might  find  a  conditional  verdict. 

CavetCs  Appeal.  [From  the  Orphans*  Court  of  Westmoreland  co.] 
Bell,  J.  Bill  of  Review  entertained  three  years  afVer  confirmation  of 
proceedings  in  Partition,  to  correct  an  error  by  which  a  lai-ger  interest  or 
share  had  been  awarded  to  one  of  the  parties  thereto,  than  he  was  en- 
titled to. 

McLain  vs.  Snyder  Township  School  District.  [Jefferson  co.]  Coul- 
TEE,  J.  The  President  of  the  Board  of  School  Directors  has  no  author- 
ity, as  such,  to  make  contracts  for  the  Board,  who  can  only  act  by  a  ma- 
jority regularly  convened,  or  by  a  Committee  of  their  appointment 

BricJcer  vs.  Potts.  [Indiana  co.]  Rogers,  J.  •*  You  cut  up  a  parcel 
of  hats,  and  then  swore  a  false  oath  against  your  father — that  he  did  it. 
You  swore  a  lie,  and  it  is  in  black  and  white  in  Westmoreland  county — 
you  swore  a  lie,  and  it  is  on  record  at  Greensburgh.**  These  words  with 
proper  inuendoes  of  malicious  mischief  and  perjury  held  actionable,  with- 
out any  colloquium  of  judicial  proceedings,  or  of  an  oath  judicially  ad- 
ministered to  plaintiff. 

Altman  vs.  Altman.  [Westmoreland  co.]  Where  the  defendent  in  a 
former  ejectment,  on  being  turned  out  of  possession,  institutes  a  second 
ejectment  on  the  same  title,  proceedings  will  be  stayed  in  the  latter  ac- 
tion, until  the  costs  of  the  former  are  paid. 
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Scarf e  ^  Co.  ▼•.  McDonald.  [AUegheny  co.]  Rogers,  J.  Although 
the  falae  of  tho  property  is  the  ordioaiy  ineasare  of  damages  \n  Reple?- 
in,  the  jury  may  enlarge  them  beyond  such  value  and  intereat  where 
there  has  been  an  oatrage  in  the  taking,  or  vezation  and  oppreaaion  in  the 
detention,  as  in  an  action  of  trespaia.  It  is  unnecessary  for  the  pUintiiT 
to  reaort  to  one  action  to  repossess  himself  of  his  goods  unlawfully  taken, 
and  another  for  hia  damages.  21  Wend.  144  ;  1  W.  &;  S.  516;  10  John. 
378;  20  Wend.  172. 

WiUtm  Ts.  Houser.  Defendants  holding  under  color  of  title  may  reaist 
fuoceasfully  a  plaintiff  who  claims  under  a  fraudulent  roluntary  deed. 

This  charge  held  erroneous — **  If  the  deed  was  voluntary,  viz :  widiout 
consideration  other  than  love  and  affection,  it  might  still  be  void  against 
creditors,  if  at  the  time  it  was  executed  the  grantor  was  engaged  in  a  haz- 
ardous business,  although  there  was  no  actual  intention  of  defrauding 
any  one,*':-3  Pa.  160;  12  S.  &  R.  448;  1  Sm.  L.  C.  34. 

The  law  is — that  to  avoid  a  conveyance  by  one  indebted,  the  debts 
must  bear  some  proportion  to  the  property  of  the  grantor,  which  may 
render  the  payment  of  the  debts  doubtful. 

UpUnger  vs.  Bryan.  [Armstrong  co.]  Buenside,  J.  How  far  the 
Court  wUl  notice  an  error  not  assigned  ?  10  S.  &  R.  55 ;  2  Binn.  168 ; 
17  8.  &  R.  277;  5  W.  dc  S.  87. 

The  Court  reserve  this  right,  as  in  Anderson  «§.  Long,  to  secure  sub- 
stantial justice. 

MarjfU  ^B.  Myers,  [Indiana  co.]  Bell,  J.  Reversions  and  remain- 
ders are  not  within  &e  statutea  of  limitation,  until  the  right  of  entry  ac- 
cruea  by  the  determination  of  the  precedent  estate — therefore  the  stat- 
utea do  not  run  against  infiunts,  claiming  under  their  mother's  estate  in 
fee,  until  after  the  death  of  their  fethers,  being  tenants  by  the  curtesy. 

Jordan ru. Hurst.  [Westmorelattdoo.]  Coulter,!.  On  a  negotia- 
fale  note  endorsed  when  overdue,  there  is  no  necessity  for  demand  and 
notiee  to  charge  the  endorser — such  endorsement  being  considered  as  the 
■laking  of  a  new  note,  and  imposing  on  the  indoraer  the  primary  obliga- 
tion of  a  drawer.  Brown  vs,  Davy,  3  T.  R.  80 ;  Bank  of  N.  America  «# 
Barriere,  1  Y.  360;  Snyder  vs.  Riley,  6  Barr  164,  sustained ;  and  Colt  vs. 
Benant,  18  Pick.  260;  McKianeyvf.  Crawford,  8S.  &R.  351;  disap- 
proved. 

OcTOBEE  29, 1849. 

Bash  vs.  Bash.  [Westmorland  co.]  Judgment  on  a  verdict  for 
pkintiff  for  (2,949  00  in  a  trial  between  Uie  same  parties  as  the  case  re- 
ported 9  Barr  260— affirmed  on  division  of  opinion — (CouLTsn,  J.  having 
been  of  counsel  before  appointment.) 

SUfktly  vs.  DtCamp.    [Westmoreland  co.]    Roesiis,  J.    The  Corn- 
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tniMioDer  of  PensioDi  appointed  under  the  act  of  Congrefls,  3d  March, 
1837 —  to  judge  and  determioe  on  all  applicationi  for  penaiona,  dec. —  with 
appeal  to  the  Secretary  of  War,  Sec.  \m  %  apecial  tribunal,  and  ita  judg* 
moots,  decrees,  ^.  are  final  and  conclasave,  as  to  law  and  facts. 

The  certificate  of  WiUiam  WUkins,  Secretory  of  War,  awarding  a 
pension  to  certain  children  of  a  revolutionary  ofllcer,  cannot  therefiire  be 
reviewed  by  this  Court. 

Graham  vs.  Graham.  [Weatmoreland  co.]  C.  J.  *'This  writ  of 
error,**  (runs  the  opinion,)  **  was  brought  to  confront  this  Court  with  ita 
predecessors,  and  compel  them  to  overrule  two  of  their  decisiona  (FU- 
coner  r^.  Montgomery,  4  D.  232,  and  Passmore  vi,  Pelitt,  4  D.  271 ;)  or 
one  of  our  own  (Graham  vs.  Graham,  9  Banr  264).  This  dilemUla  is, 
however,  not  presented.  Although  ibrmeriy  unnoticed  but  not  unknown, 
the  cases  in  DaUas  are  clear  and  indisputable  law. 

The  reasons  given  in  the  first  for  disregarding  Hall  rs.  Lawrence,  are 
not  applicable  where  a  party  declined  pressing  his  right  to  be  heard  at 
the  proper  time  until,  finding  the  cause  going  againat  him,  inaists  upon  a 
right  he  ought  to  have  claimed  before. 

It  is  to  be  inferred  from  the  eipressions  of  the  Court  in  Hall  vs.  Law- 
rence,  4  T.  R.  589.  that  there  was  notice  of  the  appointment  of  the  um« 
pire,  and  the  time  and  place  of  his  sittinp— >and  the  vhuU  of  notice  is 
equally  deduciUe  from  the  Pennsylvania  cases.  Chief  Justice  Shippen 
and  his  associates  never  applied  these  remarka  **  to  a  party  who  had  put 
himself  in  the  predicament  of  a  spoiled  child,  crying  after  what  he  had 
rejected.** 

A  party  who  has  not  insisted  on  the  insertion  of  a  clause  in  the  submis* 
aion  for  the  appointment  of  the  umpire  before  hand,  and  for  his  attend* 
«nce  at  the  meetings  for  the  purpose  of  qualification,  ahould  not  have  the 
power  to  subject  the  other  party  to  delay,  and  tbm  chance  of  additioaa]  ex- 
pense  from  a  further  examination  of  witnesses. 

Before  a  party  should  drag  his  antagonist  over  the  same  ground,  it 
ahould  appear  that  he  was  ready  and  anxious,  but  not  permuted  to  be 
heard.  Where  he  has  stood  out  with  notice,  or  waived  it  by  refusal  to 
attend,  the  case  is  against  him. 

If  a  submission  under  the  act  of  1706  (1836)  does  not  require  an  ac« 
count  to  be  reported,  it  is  not  required  —  and  if  it  is  to  settle  every  matter 
in  controversy,  it  is  unnecessary ;  and  not  being  subject  to  revision,  its  ab- 
.sence  can  do  no  harm. 

Emerson  vs.  McCabe.  [Indiana  co.]  Coultke,  J.  •  Where  a  note  was 
Igiven  to  raise  funds  to  launch  a  partnership,  evidence  is  admisaible  to  de- 
feat or  curtail  a  recovery  by  shewing  that  the  payee  was  unfin^hful  to  hie 
co-partners,  the  drawers  of  it. 
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Wilson  Ti.  Houstr,  [Armstrong  co.]  RoecRS,  J.  Although  a  sher- 
i/r's  sale  would  be  irregular  where  condemnatioo  was  under  an  Alias  Fi. 
Fa.  while  an  extension  of  the  original  Fi.  Fa*  was  in  full  force  and  not  set 
aside,  and  an  application  made  in  time  to  set  aside  such  second  execution^ 
or  the  writ  of  Vend.  £xp*s.,  or  the  sale  before  the  acknowledgment  of 
the  sheriir*s  deed,  would  have  been  successful ;  yet  such  irregularity  it 
cured  by  permitting  the  sale  and  deed  to  pass  without  objection.  The 
debtor  waives  his  right  as  against  the  purchaser. 

November,  1849. 
-  Fa$t  ^  Rickey  vs.  Wilson.  [Fayette  co.]  Bell,  J.  If  a  creditor  has 
the  means  of  satisfying  a  debt  due  to  him,  either  actually  or  potentially, 
and  permits  it  to  escape,  his  negligence  discharges  a  surety  for  his  debt  t 
but  it  must  distinctly  appear  that  such  means  might  legally  have  been  re- 
tained by  .him  in  satis&ction,  and  was  not  deposited  specially  for  any  other 
purpose. 

To  authorize  the  introduction  of  separate  items  of  testimony  as  parts  of 
a  connected  whole,  it  must  appear  that  they  have  some  relevancy  to  the 
subject  matter  in  dispute  in  themselves,  or  %  probable  connection  between 
them  and  the  facts  oflered  to  be  proved,  must  be  indicated. 

Oilbert  vs.  WaUan^  [Washington  co.]  Roobrs,  J.  Forbearance  to 
sue  £or  a  stipulated  period  is  not  a  sufficient  consideration  to  support  a 
promise  to  pay  the  debt  of  another — if  the  promissee  could  not  have  su- 
ed within  that  time. 

Stephens  vs.  Myers,  [Greene  co.]  Per  Cur.  A  defendant  has  no 
right  by  the  act  of  1806,  to  amend  his  plea  after  judgment  on  demurrer. 
l£  one  demurrer  is  withdrawn,  he  should  withdraw  a  defecthre  plea  be* 
fore  a  second  demurrer.  Nor  can  the  defendant  have  the  benefit  of  an 
amendment  at  the  trial,  by  filing  a  new  plea. 

Skats  vs.  Boyd.  [Fayette  co.]  Coulter,  J.  After  a  judgment  haa 
been  removed  to  the  Supreme  Court  and  the  judgment  below  reversed, 
and  judgment  entered  for  the  phuntiflTon  the  verdict,  which  was  remitted 
to  the  Court  below  but  no  judgment  found  in  the  latter  Court,  it  will  be- 
preenmed  there  was  one  entered  for  the  purpose  of  supporting  a  judg- 
ment on  the  plea  of  nul  tid  record  on  a  subsequent  scire  &cias  now  brought 
into  this  Court. 

Strong  presumptions  are  tolerated  in  fiivor  of  records  irregularly  kept 
after  great  lapse  of  time. 

Reciting  the  judgment  entered  in  the  Supreme  Court  as  one  of  the 
lower  Court,  amendable. 

The  suggestion  m  the  scure  facias,  that  a  feme  covert  in  the  original 
judgment  of  dower,  she  being  the  meritorious  party  to  the   proceeding. 
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had  become  sole,  is  immaterial  if  Dot  put  in  issue  by  plea  io  abatement  or 
Otherwise. 

Lindcrman  ^' Shipley  ts.  Berg.  [Fayette  co.]  Per  Cur.  The  ven- 
dor of  defendants  in  ejectment  (having  no  reversionary  interest)  although 
conveying  with  warranty,  is  not  entitled  to  admission  as  co-defendant. 

Nor  would  a  landlord  be  admitted  as  defendant  where,  with  his  appli- 
cation he  lays  ground  for  delay,  by  claiming  privilege  of  continuance  as  a 
member  of  Congress  until  its  adjournment. 

AbramsvB.  Musgrove.  [Fayette  co.]  Coulter,  J.  An  old  man,  dis- 
abled by  palsy,,  directed  a  note  to  be  drawn  in  the  name  of  an  agent,  as 
his  guardian,  as  the  obligor,  and  to  be  signed  by  that  agent  who  signed  bis 
own  name  with  the  addition  of  '*  Guardian.*'  The  sgent  is  a  competent 
witness  without  a  release. 

CUmensrB.  OUbert.  (Washington  co.]  Per  Cur.  The  certificate  of 
a  Justice  of  the  Peace,  attached  to  the  entry  of  the  appeal  bail,  but  not 
contained  among  his  docket  entries  —  that  **  Defendant  offered  to  confeu 
judgment  for  five  dollars  before  rendering  judgnunt*  is  no  part  of  the 
transcript,  and  no  better  than  the  unofficial  assertion  of  the  Justice,  which 
would  not  be  received  if  under  oath. 

Wright* s  Appeal.  [From  the  Orphans*  Court  of  Washington  co.] 
Roesas,  J.  Devise — **  I  will  and  bequeath  to  my  wife  my  form  during 
her  life  time,  and  after  her  decease,  to  my  son  Thomas.  If  he  chooses  to 
accept  of  it,  he  is  to  pay  $1700—  $1400  to  my  sons  J.  6c  S.,  $300  to  my 
daughters  M.,  and  A.,  and  J.**  creates  no  chai'ge  on  the  land. 

Thompson,  Exee'r,  vs.  Playford,  [Fayette  co.]  Bell,  J.  The  re- 
turn of  referees  that  the  parties  before  them  had  agreed  to  adjourn  to  a 
different  town,  is  sufficient  evidence  in  a  Court  of  Error  of  such  adjourn- 
ment. 

Jones  vs.  Shacklett  fy  Olyde,  [Greene  co.]  President  Judge  S.  A. 
GiLMOEE  affirmed.  Notwithstanding  a  distinct  chsrge  on  books  of  origin- 
al entry  to  one  person,  it  is  competent  for  the  vendors  to  prove  that  at  the 
time  the  entry  was  made,  another  person  was  liable  as  the  vendee,  for 
the  merchandize  sold. 

Evidence  of  admissions  made  to  witnesses,  who  anticipated  a  hiw  suit 
and  prepared  to  guard  against  it,  is  not  weakened  by  such  motives  or  pre- 
caution ;  on  the  contrary  such  intention  might  mske  them  more  distinct 
in  their  recollections. 

Qarrard  9^' Lants,  [Greene  co.]  Bell,  J.  Where  the  vendee  of 
land  himself  becomes  the  purchaser  at  the  judicial  sale  of  the  land,  he  re- 
mains liable  for  the  residue  of  the  purchase  money  due  to  the  vendor.  If 
a  stranger  purchases,  this  liability  depends  on  the  fact  whether  at  the  time 
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of  the  last  tale,  the  Tendee  had  in  his  hands  a  sufficient  amount  of  the 
purchase  money  to  extinguish  the  incumbrance. 

The  mle  Is  not  varied,  whether  there  was  a  conveyance  of  the  legal 
title,  subject  to  the  incumbrance  producing  the  sale  under  execution,  or 
the  legal  estate  remuned  in  the  vendor  and  the  judgment  was  recovered 
against  him,  after  his  sale  to  the  vendee. 

As  the  vendor  is  regarded  as  trustee  of  the  leg^  title  for  the  benefit  of 
the  vendee,  so  the  latter  is  esteemed  as  trustee  for  the  vendor  of  the  ben- 
efidal  interest  in  the  land  to  the  extent  of  the  unpaid  purchase  money, 
and  although  after  a  judicial  sale  and  purchase  by  the  vendee,  the  vendor 
cannot  enforce  payment  by  ejectment ;  an  action  of  covenant  will  lie  in 
his  fiivor.  The  vendee  cannot  keep  the  land  and  the  money  he  promised 
to  pay  for  it 

FuUericn  Sf  Wade  vs.  Stouffer.  [Fayette  co.]  Bueniioe,  J.  Where 
the  rent  was  appropriated  by  the  terms  of  the  lease  to  the  payment  of  a 
debt  which  the  lessor  owed  to  a  third  person,  and  for  which  the  lessee 
was  secun^,  it  is  considered  paid  to  the  landlord  from  the  time  of  the 
contract,  and  does  not  pass  by  a  sheriff's  sale,  to  the  purchaser  under  the 
119th  and  130th  sections  of  the  act  of  16th  June,  1836. 

MeCUlkmd^foT  use  vs.  Smith  et  al.  [Greene  co.]  Per  Cur.  A  bond 
voder  the  act  of  Assembly  of  13th  July,  1843,  to  answer  for  fraud,  6ce.  la 
weD  taken  In  the  name  of  the  Assodata  Judge. 

Such  a  bond  **  to  appear,  answer  and  abide  the  decision**  is  null. 

If  there  is  an  adjournment  after  appearance  —  there  must  be  a  new 
bond. 

WUUs  vs.  WUUs.  [Ghreene  co.]  Coultee,  J.  In  a  collateral  pro- 
ceeding notice  of  an  inquisition  of  lunacy  will  be  presumed,  although  not 
apparent  on  the  record. 

Although  an  attorney  may  refer  his  client's  cause,  yet  he  cannot  enlarge 
die  power  of  an  auditor  of  the  Orphans'  Court,  to  whom  specific  powers 
were  committed. 

The  return  of  the  auditor  is  not  evidence  of  the  enlargement  of  his  au- 
thority, nor  his  report  under  such  supposed  extended  authority  conclusive. 

HiU  vs.  Scott,  [Washington  co.]  Coultee,  J.  Original  entries  in 
a  day  book  kept  at  a  coal  mine,  partly  written  in  pencil,  are  admissible. 

The  testimony  of  workmen  employed  about  glass  works  supplied  by 
plalntiflr,  received  in  corroboration  of  plaintifiT's  account — to  shew  the 
amount  usuaDy  consumed  there. 

Janes  vs.  Patterson.  [Fayette  co.]  Bell,  J.  One  holding  the  legal  es- 
tate in  land,  cannot  support  the  plea  of  non  tenure^  in  an  action  of  dower 
unde  nik  l  hahet  by  force  of  his  agreement  with  a  purchaser,  by  which  the 
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latter  took  a  boneficial  interest  in  the  property  to  the  extent  of  the  ptir- 
chaae  money  paid. 

Whether  the  legal  tenant  would  be  liable  to  damages  under  the  Statute 
of  Morton,  which  was  not  made  in  contemplation  of  distinct  legal  and 
equitable  interests  in  the  same  land  ?    Duhitatur. 

King  TS.  DeeU.  [Fayette  co.]  Burivside,  J.  Although  the  defend- 
ant claimed  under  a  fraudulent  deed  from  his  father,  made  in  contempla- 
tion of  bankruptcy,  he  was  allowed  to  retain  possession  against  a  sherifTs 
▼endee  of  his  fiither*8  estate,  after  shewing  his  father's  discharge  and  as- 
signment as  a  bankrupt,  prior  to  the  sheriff's  sale. 

Hadden  ts.  Remde,  [Fayette  co.]  Opinion  of  President  Judge  Sam- 
uel A.  GiLMORE  affirmed  and  adopted.  If  there  be  two  considetmtions 
for  a  promise,  one  good  and  the  other  not  unlawful,  but  frivolous  or  worth- 
lets,  the  promise  will  be  sustained. 

Contraiy  to  that  anomaly  of  the  law,  existing  as  to  a  promise  revived 
to  avoid  the  effect  of  the  Statute  of  Limitations,  where  a  promise  is  made 
alter  a  discharge  by  bankruptcy  —  the  declaration  should  be  on  the  new 
promise. 

The  EitaU  of  Blocker  4*  Co.,  on  the  qffidavit  of  OverholL  [Fayette  co.] 
RooBRS,  J.  Aldiough  an  affidavit  may  not  state  all  the  grounds  necessa- 
ry to  obtain  an  Issue  for  the  distribution  of  monies  arising  from  a  Sheriff*! 
•ale,  yet  if  the  application  of  the  attorney  state  them,  and  the  decision  of 
the  Court  assume  the  facts  necessary,  the  application  wiD  be  sustained 
in  this  Court.  On  a  question  whether  the  debts  were  against  paftners, 
parol  evidence  will  be  admitted  to  explain  the  judgments  and  show  that 
they  were  for  partnership  debts,  although  they  appear  on  the  record  as 
ordinary  judgments  apinst  the  indtvlduals  of  the  firm. 

Mackey  it,  Robinmm.  [Fayette  co.]  Gibson,  J.  A  fiurm  owned  hj 
•even  children  was  let  for  a  term  of  years  by  their  lather,  with  die  per- 
mission of  three  of  them^  being  adults.  The  &ther  died  in  the  middle 
of  the  term ;  neither  debt  nor  assumpsit  will  lie  for  rent  soppoaed  lo  hav« 
accrued  after  his  death — there  being  no  contract  with  the  tenantB  after- 
wards. 

HamUUm  vs.  IVhitely  Township.  [Greene  Co.]  Rogers,  J.  Devise 
— *'  to  my  son  Robert  Richey 's  male  heirs,  all  and  singular  my  personal 
property,  with  the  upper  end  of  my  plantation,  reserving  a  living  for  my- 
self and  my  wife  Sarah  as  long  as  our  natural  lives  continue  — is  a  devise 
of  the  legal  title  in  presenti,  and  the  reservation  of  a  living  to  devisor  and 
wife  in  the  nature  of  a  charge  payable  out  of  the  land.  It  is  neither  vi- 
vum  vadium^  or  an  estate  on  condition.  Nor  is  there  any  estate  in  tlie 
land  for  which  ejectment  would  lie.  The  remedy  for  recovery  of  the 
floaintenance,  is  in  the  Orphans*  Court. 
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Hall  T8.  SUwarL  [Fayette  co.]  Coultee,  J.  An  action  of  coto- 
nant  will  lie  on  an  agreement  under  teal,  between  tenants  in  common,  in 
relation  to  farming  their  common  land,  and  plaintiff  may  in  tuoh  action 
recoTor  a  reaaonable  rent,  aa  expreaaed  bj'aaid  agreement  upon  proving 
what  it  ahonld  be  to  the  aatiafaction  of  a  Jniy. 

Wation  4*  McCahan  ▼§•  BagUy  Sf  Smith,  [Washington  co.]  Gibsok 
€•  J.  A  binding  aj^roprtation  of  money  to  a  particular  use  by  any  wri- 
ting is  an  assignment  or  transfer  of  its  ownership,  as  by  a  letter  of  attorney 
—  which  is  not  refocable,  if  eiecnted  upon  a  sufficient  consideration. 

Harger,  eial  wu.  (he  OammUiumen  of  WaMngUm  Ctnmhf.    Bkll,  J. 

A  bond  conditioned  «*  that  the  obUgois  shall  pay  the  costs  imposed  on 
Q.  H.  by  the  Court  of  Quarter  Sessions  of  W.  County,  of  which  he,  the 
said  G.  H.,  in  this  case  stands  charged,**  may  be  enforced  without  any 
sentence  being  passed  against  said  G.  H.  for  the  crime  he  was  con?icted 
of  by  Tordict. 

Before  issuing  an  execution  on  a  judgment  entered  by  warrant  on  such 
bonds,  the  costs  must  be  taxed  by  the  proper  Court  or  its  officer— and 
items  ascertained. 

Restitution  is,  however,  ezgraUa  and  not  of  right,  and  will  be  refused 
where  the  process  is  set  aside  for  a  mere  slip,  and  there  b  danger  that 
plaintiffii  may  lose  their  demand. 

Browmfield  vs.  Broumfidd.  [Fayette  co.]  C.  J.  A  division  line  des- 
ignated by  will  as  running  from  *«a  post  comer  of  J.  B,*s  land  and  the 
testator's  home  place'*,  if  there  are  in  foot  two  such  comers,  is  a  latent 
ambigmty,  and  therefore  note  subject  of  legal  direction — but  a  pure  ques- 
tion of  foct  for  the  Jury. 

To  remove  a  latent  ambiguity,  circumstances  indicative  of  the  testator's 
affections  towards  the  object  of  his  bounty,  or  the  relative  circumstances 
of  his  connexions,  or  his  acts  and  declarations  in  respect  to  the  thing  giv- 
en* or  the  person  of  the  donee,  are  constantly  admitted.  Whether  the 
testimony  of  the  scrivener  that  the  testator  intended  a  particular  comer 
was  competent,  depended  on  whether  the  testator  had  said  ao,  or  wheth- 
er it  was  the  mere  opinion  of  the  witness.  If  it  were  only  the  latter,  it 
would  be  rejected,  but  the  foots  on  which  it  was  formed  would  be  receiv- 
ed. So  testator's  acts  and  declarations  that  he  meant  a  particuter  corner 
would  be  competent  and  powerful  evidence. 

The  relative  amount  of  the  advancements  and  comparative  value  of  the 
land  dependent  on  the  selection  of  the  comer  are  evidence  to  bear  on  the 
equafity,  which  in  the  first  instance  is  presumed  to  have  been  the  aim  of 
the  testator. 


Digitized  by 


Google 


265  DISTRICT   COURT   OF  ALLEGHENY   COUNTY. 

}Di0trut  Court  of  ^llegi)enn  Couttto. 
Fieri  Facias  No.  182,  April  Term,  1848. 


JOHN  VANERNAN  for  v$e  of  MARY  PARKBR,  v$.  ELIZABETH  &  JANB 

coorsB. 


MOTION  TO  SET  ASIDE  SHERIFF'S  SALE  OF  LAND. 

1 .  (veneral  principlet  and  practice  of  the  CourU  in  setting  aside  Judicial  sales . 

3.  A  Sheriff's  sale  set  aside  after  the  acknowledgment  of  the  deed,  on  the 
gronnd  that  after  bidding  a  larger  price  for  the  property  when  first  offnred,  it 
was  struck  down  to  the  plaiutitf  at  an  adjourned  sale  for  a  less  price. 

Opinion  of  the  Court  by  Walter  H.  Lowrie,  Assist- 
ant Judge. 

In  the  English  practice  we  every  where  find  the  rule 
that  the  sale  will  be  set  aside,  (the  biddings  opened  is 
their  phrase,)  as  a  matter  of  course,  merely  on  the  tender 
of  a  proper  advance  on  the  biddings,  on  the  applicant  pay- 
ing the  costs  of  re-sale,  2  Smith  Ch.  Pr.  235.  This  may  be 
a  very  proper  rule  in  England,  where,  on  account  of  the 
enormous  cost  of  such  proceedings,  tliere  is  but  little  dan- 
ger of  the  rule  tending  to  discourage  free  competition  or 
to  encourage  inattention  in  those  concerned.  But  such  a 
rule  without  great  restrictions  would  be  very  inexpedient 
in  this  State,  and  I  do  not  know  that  it  has  met  with  any 
favor  in  this  country;  though  the  same  practice  is  some- 
times very  properly  adopted  where  the  sale  is  set  aside 
for  surprise  on  the  parties  interested,  or  where  the  inad- 
equacy of  price  is  so  gross  as  to  be  evidence  of  surprise. 

Sheriff's  and  other  judicial  sales  are  the  legal  means  of 
effectuating  certain  remedies  through  the  instrumentality 
of  the  Courts  of  Justice,  and  the  Courts  should  see  that 
the  sale  is  fairly  and  publicly  conducted  so  as  best  to  at- 
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tain  the  designed  end.  If  it  be  a  sale  for  the  payment  of 
debts,  that  object  should  be  kept  in  view.  And«  while 
proper  care  should  be  taken  not  to  discourage  full  compe- 
tition by  unreasonably  setting  sales  aside,  nothing  unfair, 
underhanded  or  unconscientious,  no  undue  advantage,  no 
carelessness  of  officers,  no  exercise  of  power  to  the  inju- 
ry of  the  sale  should  for  one  moment  be  tolerated.  Veed- 
er  vs.  Fonda,  3  Paige  94.  And  the  plaintiff,  who  with  us 
has  practically  very  great  control  over  the  sale,  will  not 
be  allowed  the  benefit  of  any  improper  advantage  given 
him  by  his  position.  See  Leisenring  vs.  Black,  5  Watts 
303.» 

A  judicial  sale  of  land  is  a  proceeding  tn  rem  under  the 
direction  of  the  Court  for  the  benefit  of  all  concerned ; 
and  all  the  parties  interested  in  the  things  (the  defendants* 
title,)  or  having  liens  upon  it,  together  with  the  purcha- 
ser, necessarily  become  parties  before  the  Court  as  to  all 
matters  connected  with  the  sale,  and  have  a  right  to  be 
heard,  and  are  bound  by  the  decision.  1  Sugd.  vs.  Vend. 
65,  Requa  vs.  Rea,  2  Paige  339,  Casamajor  vs.  Strode,  1 
Eng.  Ch.  Rep.  195,  8  Watts  280.  The  whole  is  a  judicial 
proceeding,  though  merely  clerical  and  executive  in  its 
character  until  sanctioned  by  the  Court  by  allowing  the 
deed  to  be  acknowledged.  It  does  not  conclude  the  title 
of  any  one  but  the  defendant,  for  it  does  not  profess  to  act 
on  any  interest  but  his,  and  there  may  be  a  hundred  own- 
ers, or  his  interest  may  be  only  a  fancied  one.  Nor  should 
it  have  any  wider  effect,  for  as  there  is  no  actual  taking 

*Tbe  cate  of  Black  vt,  Leisenring  mnj  properly  be  cited  for  the  cbUer  re 
narks  of  the  jadge,  the  aoandneis  of  which  we  do  not  remember  OTer  to  have 
heard  qnestioned.  But  there  is  h  defect  in  the  proceedings  of  the  Sapreme 
Ooart  which  strips  the  case  of  all  pretensions  to  the  dignity  of  a  judkml  decuicn. 
The  HscU  are  entirely  mis-aUted  in  5  WatU  303,  and  the  opinion,  through  some 
unaccountable  means,  was  predicated  upon  an  imaginary  etue  directly  contrary 
to  the  record  returned  on  the  writ  of  error.  *  It  was  so  wide  a  departure  from 
the  question  raised  that  the  Ooort  below,  upon  the  second  trial,  was  forced  to 
disr^iard  it  as  totally  inapplicable  to  the  case,  and  to  direct  a  verdkt,  a$  before, 
fir  tki  drfendant.    The  cauae  was  nerer  moved  afterwards.— Ed.  Ah.  L.  J. 


Digitized  by 


Google 


267  DISTRICT  COURT   OF  ALLEGHENY   COLNTY. 

of  the  thing  into  the  custody  of  the  Court,  no  one  can  be 
presumed  to  have  notice  of  the  proceeding  except  parties 
and  privies  to  the  action — the  defendant  and  lien  creditors. 

But  on  the  interests  of  the  parties  before  the  Court  it 
acts  conclusively.  The  plaintiflf  in  the  action  and  the  pur- 
chaser are  parties  by  their  own  acts.  The  defendant  and 
lien  creditors  are  parties  by  necessity — from  their  relation 
to  the  property.  This  relation  requires  them  to  take  no- 
tice of  all  authorised  process  in  reference  to  the  thing  in 
which  they  are  interested.  And,  perhaps,  this  is  the  prin- 
ciple upon  which  the  various  decisions  upon  the  effect  of 
the  acknowledgment  proceed,  though  it  may  not  anywhere 
distinctly  appear. 

Thus  an  acknowledgment  iHsfore  the  return  day  of  the 
writ  is  void  and  no  title  passes,  Murphy  vs.  M*Cleary,  3 
Yeates  405,  Glancy  vs.  Jones,  4  id.  212 ;  for  the  same  rea- 
son, I  suppose,  that  a  judgment  before  the  return  day  of 
the  summons  is  void — because  the  party  was  not  before 
the  Court  at  the  time  of  the  acknowledgment,  and  had  no 
opportunity  of  being  heard. 

So  of  a  sale  after  the  return  day  of  a  fi.  fa.,  Cash  vs. 
Tozer,  1  W.  &  S.  519,  because  (formerly)  the  sheriff  had 
lost  his  power  to  act,  and  the  parties  have  notice  only  of 
what  he  may  legally  do.  So  also  of  a  sale  under  void  pro- 
cess, or  a  satisfied  judgment,  Burd  vs.  Dansdale,  2  Binn. 
80,  Fetterman  vs.  Murphy,  4  Watts  424,  Hoffman  vs.  Stro- 
hecker,  7  ib.  86,  Gibbs  vs.  Neely,  id.  305.  1  Watts  k,  S. 
528. 

But  as  fraud  vitiates  almost  all  sorts  of  proceedings,  so 
it  vitiates  a  sheriff's  sale  even  where  the  parties  have  due 
notice  of  the  sale,  if  they  are  not  themselves  parties  to 
the  fraud,  for  men  may  not  hide  their  fraud  even  under 
the  cover  of  a  judicial  record,  and  thie  objection  may  be 
made  even  after  the  acknowledgment  of  the  deed.  If  the 
purchaser  is  guilty  of  any  fraud  in  relation  to  the  sale,  he 
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may  lose  his  title  without  being  refunded  the  amount  of 
his  bid,  2  Watts  66,  354,  4  id.  424,  7  id.  305,  and  to  some 
extent  this  is  true  even  in  case  of  constructive  fraud,  5  id. 
303.  The  employment  of  puffers  is  a  fraud  upon  the  pur- 
chaser, and  it  is  said  he  may  resist  the  payment  of  the 
price  even  after  the  confirmation  of  the  deed,  2  Browne 
846.  So  perhaps  where  the  purchaser  joins  in  an  unfair 
combination  to  depress  the  sale,  1  W.  d&  S.  128.  These 
last,  however,  can  usually  be  discovered  in  time  to  be 
made  an  objection  to  the  acknowledgment,  and  in  such 
case,  perhaps,  should  be.  If  any  of  these  frauds  are  dis- 
covered, even  after  the  deed  is  confirmed  and  before  de- 
livery, I  do  not  know  why  they  cannot  be  made  a  ground 
of  setting  aside  the  sale  on  motion,  without  the  need  of  a 
formal  trial.  Nor  do  I  see  any  thing  to  prevent  the  oouit 
from  interfering  even  after  the  deed  has  been  delivered,  if 
the  money  still  remains  in  court  undistributed.  However, 
I  waive  this  for  the  present. 

It  seems  to  me  that,  where  the  purchase  is  not  tainted 
with  any  fraud,  all  objections  not  showing  that  the  parties 
are  not  before  the  court,  must  be  taken  advantage  of  at 
the  acknowledgment  of  the  deed,  or  before  the  title  is  fi- 
nally passed  under  the  action  of  the  court.  Such  are  the 
cases  where  the  purchaser  asks  for  relief  for  defect  of  ti- 
tle, or  others  for  inadequacy  of  price,  5  Serg.  Sc  R.  223, 
9  id.  156,  397, 11  ib.  134,  6  Watts  140,  or  where  there  is 
an  irregularity  in  the  sherifT's  proceedings,  1  Watts  A^  S. 
528,  8  Watts  280, 1  Bald.  246,  2  Teates  387,  or  where 
there  is  a  misdescription  of  the  property  or  its  improve- 
ments, 1  Rawle  155,  4  Wash.  C.  C.  R.  45, 1  Watts  &  S. 
533,  9  Watts  482,  9  Serg.  &  R.  162,  4  Yeates  203,  or 
where  several  tracts  are  sold  together,  2  Teates  516, 18, 
1  Binn.  61,  or  for  mere  clerical,  errors,  1  Serg.  A^  R.  92, 
111,  2  Dall.  93,  3  Watts  87,  4  ib.  416,  or  for  variance  be- 
tween the  writ  or  le\y  and  the  deed,  1  Rawle  155,  or  oth- 
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er  itregalarity  of  process,  1  Bald.  246.  All  these  are 
cored  by  the  acknowledgment  of  the  deed,  for  they  are 
all  done  under  aathority»  and  therefore  the  parties  inter- 
ested areboand  to  take  notice  of  them,  and  make  their  ob- 
jections before  their  interests  are  finally  acted  upon,  and 
the  purchaser  has  irrevocably  parted  with  his  money. 

These  grounds  for  setting  aside  judicial  sales  are  abun- 
dantly sustained  by  the  decisions  of  other  courts.    Thus 
where  the  sale  would  under  the  circumstances  operate  as 
a  fraud  on  some  of  the  parties,  whether  so  intended  or 
not    Jackson  vs.  Sternberg,  20  Johns.  49 ;   and  see  1 
Browne  187,  or  where  the  party  complaining  has  been  mis- 
led by  the  acts  of  other  parties,  or  of  the  officers,  or  even 
of  third  persons,  Tripp  vs.  Cash  26  Wend.  143,  William- 
son vs.  Dale  3  Johns.  Ch.  R.  290,  Collier  vs.  Whipple,  13 
Wend.  224,  Mulks.  vs.  Allen  12  id.  253,  2  Paige  339,  or 
for  surprise  or  misapprehension  alone,  where  the  interests 
of  the  parties  are  seriously  affected.  Cook  vs.  Mancius  S 
Johns.  Ch.  R.  424,  Ontario  Bank  vs.  Lansing  2  Wend.  260, 
Seaman  vs.  Riggins,  1  Green's  Ch.  R.  214,  or  where  the 
quantity,  quality,  limits,  or  improvements  are  materially 
misdescribed,  3  Paige  94,.Laight  vs.  Pell,  1  Edm.  577^ 
Gower  vs.  Gower,  2  Edm.  343,  or  where  the  purchaser  is 
led  to  understand  that  he  is  to  get  a  good  title,  and  it  turns 
out  otherwise,  Morris  vs.  Mowett,  2  Paige  586,  Seaman 
vs.  Hicks,  8  id.  65G,  and  see  Anwater  vs.  Mathiott,  9  Serg. 
&  R.  397. 

These  have  «ill  been  sanctioned  as  sufficient  grounds  for 
setting  aside  judicial  sales,  and  it  is  said  that  these  grounds 
operate  with  especial  force  where  the  plaintiff  is  the  pur- 
chaser ;  for,  the  purpose  of  the  writ  being  to  collect  the 
plaintiffs  debt,  it  is  said  (per  Senator  Verplanck,  26  Wend. 
156,)  to  be  a  claim  of  strict  justice  to  allow  a  resale  upon 
terms  that  will  secure  the  plaintiffs  claim,  and  this  is  es- 


Digitized  by 


Google 


DISTRICT   COURT  OF  ALLEGHENY   COUNTY.  270 

pecially  proper  where  the  plaintiff  exercises  control  over 
the  process* 

And  the  fact  that  the  party  complaining  was  present  at 
the  sale  does  not  estop  him  from  making  these  objections, 
though  he  may  for  this  reason  be  held  to  stricter  terms 
than  otherwise.  He  may  be  required  to  stipulate  for  a 
larger  advance  on  the  resale,  and  to  pay  the  costs  of  one . 
sale,  or  even  to  pay  his  bid  or  part  of  it  into  court  The 
whole  subject  of  opening  biddings  may  be  found  treated 
of  at  large  in  2  Smith  Ch.  Pn  235,  2  Hoffinan's  do.  145, 
2  Dan's  do.  1465,  Hoffm.  Masters  in  Ch.223,  Sugd.Vend. 
c.  2.  8. 2. 

In  this  State  the  requisition  that  the  party  shall  bind 
himself  to  procure  an  increased  price  on  the  resale  is  not 
unusual;  Uiough  the  order  as  to  the  costs  is  most  proba- 
bly omitted  on  the  principle  of  dt  mimmis. 

I  cannot  think  that  there  is  any  difficulty  in  applying 
these  principles  to  the  case  before  us.  Here  the  plaintiff 
is  the  purchaser.  When  the  property  was  first  set  up  the 
plaintiff  was  the  highest  bidder,  at  the  price  of  $310. — 
Then  the  plaintiff  had  the  sale  adjourned,  and  the  next 
bidding  the  plaintiff  became  the  purchaser  at  $25.  It 
needs  no  reasoning  to  show  that  such  an  exercise  of  the 
plaintiffs  power  cannot  be  sanctioned  either  for  his  own 
benefit  or  for  that  of  another.  If  the  plaintiff  adjourns  the 
sale  on  his  own  bid,  he  cannot  withdraw  his  bid,  and  go 
on  with  the  sale  after  he  has  by  his  own  act  got  clear  of 
other  bidders.  The  defendants  property  and  the  liens  of 
creditors  are  not  thus  at  the  mercy  of  the  plaintiff.  There 
are,  I  think,  other  sufficient  circumstances  in  this  case  to 
set  aside  the  sale,  but  I  choose  to  put  the  case  simply  on 
what  I  have  stated. 

But  here  it  is  objected  that  the  money  is  paid,  the  writ 
returned,  an  al.  fi.  fa.  issued,  and  the  deed  acknowledged, 
though  not  delivered  the  by  sheriff;  and  it  is  said  that. 
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with  the  acknowledgment  of  the  deed,  the  power  of  the 
court  is  exhausted. 

That  the  money  is  paid  does  not  affect  the  question,  for 
the  purchaser  is  bound  to  pay  so  soon  as  the  land  is  struck 
down  to  him.  Scott  vs.  Greenough  7  Serg.  Sl  R.  199. 
Negley  vs.  Stewart  10  id.  207*  Davis  vs.  Baxter,  5  Watts 
515.  And  how  can  the  court  properly  take  the  acknowl- 
edgment of  the  deed  until  officially  informed  of  the  sale  by 
the  return  of  the  writ  ?  And  it  is  tlie  practice  of  this  court 
not  to  do  it.  The  act  of  the  purchaser  (the  plaintiff)  in 
issuing  the  al.  fi.  fa.  can  surely  not  affect  the  question. 

The  whole  objection  then  is  that  the  deed  has  been  ac- 
knowledged. It  is  said  that  after  the  deed  has  been 
acknowledged  the  title  has  completely  passed  in  rem  ju- 
dicatam^  and  is  beyond  the  power  of  Uie  court.  If  this  is 
true  as  to  sheriff's  sales,  it  is  intensely  more  severe,  in  a 
case  of  very  summary  proceeding  and  with  mere  construc- 
tive notice  to  the  parties,  than  the  rule  is  in  other  cases 
where  the  notice  is  actual.  For  other  defaults,  even  mth 
actual  notice,  the  power  of  the  court  is  not  thus  restrict- 
ed. The  proceedings  are  considered  to  be  still  under  the 
power  of  the  court  (even  where  the  default  is  under  an 
act  of  assembly  and  not  under  a  rule  of  court,)  at  least 
until  the  other  party  has  received  the  fruit  of  his  judg- 
ment. And  it  is  well  known  that  the  injustice  of  a  con- 
trary practice  had  much  to  do,  in  old  times,  in  ginng  rise 
to  the  absurdity  of  a  Court  of  Chancery  to  correct  the  in- 
justice of  the  judgments  of  other  courts. 

If  the  argument  be  true,  then  the  court  cannot  after  the 
acknowledgment  interfere  with  any  part  of  the  proceed- 
ings. The  bed  is  made  for  the  parties  and  they  must  lie 
in  it.  Purchaser,  defendant,  and  lien  creditors  are  without 
further  remedy.  Though  the  name  of  the  purchaser,  or  of 
the  defendant,  or  the  description  of  the  property,  or  all 
be  wrong,  yet  the  deed  must  stand  as  it  is  with  all  its  ab- 
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surdities — no  amendment  can  be  made  anywhere.  Such 
seems  to  me  to  be  the  result  of  the  argument,  but  such  is 
not  the  practice.  Rapin  vs.  Dealy,  1  Miles  339|  HcCor- 
mick  vs.  Mason  1  Serg.  &  R.  97,  Cluggage  vs.  Duncan 
id.  Ill,  Owen  vs.  Simpson  3  Watts  87,  Jones  V8«  (Sardner 
4  id.  416.  I  do  not  think  that  VCullough's  case,  1  Teates 
40,  and  Blair  vs.  Greenway  1  Browne  218,  favor  the  ar- 
gument as  to  the  effect  of  the  acknowledgment ;  for  in 
those  cases,  or  the  facts  are  apparent,  in  aid  of  the  ac- 
knowledgment, as  reasons  why  the  court  VHmld  not,  rather 
than  cotdd  not  interfere* 

Though  it  is  sometimes  said  that  the  title  passes  by  the 
acknowledgment,  and  though  for  some  purposes,  it  does 
pass  of  a$of  that  date^  yet  it  is  not  completely  vested  un- 
til the  purchaser  has  received  his  deed.  Scheerer  vs. 
Stanly  2  Rawle  276,  Bobbins  vs.  Bellas  2  Watts  850.  The 
acknowledgment  is  the  sanction  of  the '  sale  by  the  court, 
and  the  authority  given  by  the  court  to  the  sheriff  to  de- 
liver the  deed.  And  surely  this  authority  is  revocable  un* 
til  executed,  as  most  other  delegated  authority  is.  The 
iking  has  not  yet  passed  out  of  the  control  of  the  court 
while  it  is  in  the  power  of  its  officers ;  and  the  parties  in- 
terested may  still  be  heard  in  relation  to  it.  Such  I  have 
always  understood  to  be  the  practice  in  this  State,  and  it 
is  more  especially  so  where  the  plaintiff,  the  purchaser, 
is  still  in  court  seeking  to  collect  the  balance  of  his  judg- 
ment. 

When  we  examine  the  practice  of  other  tribunals  we 
find  principles  at  least  as  broad  as  this  recognized  and 
acted  upon.  And  it  is  important  to  notice  that  in  Chan- 
cery the  money  is  usually  paid  and  the  deed  delivered  be- 
fore the  sale  is  confirmed,  so  that  after  the  confirmation, 
nothing  remains  to  be  done  in  passing  the  title. 

Tet  the  practice  of  setting  aside  sales  after  confirma- 
tion is  perfectly  familiar — ^where  the  facts  show  a  fraud 
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upon  the  lien  creditor8»  20  Johns.  49,  or  where  the  deft, 
was  misled  by  the  acts  of  the  pnrcbnfier,  2B  Wi»nd.  143. — 
And  in  this  last  case  the  plaiutiflTwas  the  purchaser,  and 
had  resold  to  an  innocent  purchaser  at  a  profit ;  but  he 
was  compelled  to  credit  the  defendant  with  the  profit  of 
the  resale.  So  where  there  is  a  mistake  in  the  deed,  1 
Cowen  220  (1  Miles  339)  or  material  mistake  in  the  de- 
scription of  the  property,  2  Edm.  348,  or  other  injurious 
mistake,  misrepresentation  or  fraud,  2  Har.  &  Gill.  346, 
5  Yerger  240,  or  where  there  has  been  an  office  confirma- 
tion after  notice  of  intention  to  move  to  open  the  biddings 
and  before  opportunity  to  do  so,  2  Smith*s  Ch.  Pr.  244,  2 
Sim.  Sl  Stu.  606.  And  generally  wherever  there  is  fraud 
in  the  purchaser,  or  fraud  in  some  other  person  of  which 
it  would  be  against  conscience  for  the  purchaser  to  take 
advantage,  or  other  circumstances  that  render  the  sale 
unconscientious.  Morrice  vs.  Bishop  of  Durham,  11  Vea. 
57,  Prideaux  vs.  Prideaux  1  Bro.C.  C.  287,  Scott  vs.  Nes- 
bit  3  id.  475,  White  vs.  Wilson  14  Yes.  151. 

It  seems  to  me,  therefore,  both  on  principle  and  author- 
ity, that  under  the  circumstances  of  this  case,  the  ac- 
knowledgment of  the  deed  presents  no  obstacle  in  the 
way  of  setting  aside  the  sale.  In  an  ordinary  case  of  sur- 
prise for  want  of  knowledge  of  a  duly  published  sale,  we 
should  perhaps  impose  upon  the  complaining  party  the 
costs  of  sale  and  the  burden  of  a  stipulation  for  an  in- 
creased bid.  But  the  equitable  plaintiflT,  the  purchaser,  is 
sister  of  the  defendants,  and  I  am  much  inclined  to  the 
opinion  that  she  intended  no  injury  to  the  defendants^  by 
the  sale  of  their  land  at  this  grossly  inadequate  price. 

Let  the  acknowledgment  of  the  Sheriff's  deed  be  ri  • 
scinded,  and  the  sale  set  aside.  The  plaintiff,  on  apiilic<i- 
tion,  can  have  the  return  of  the  sheriff,  and  the  al.  fi.  fa. 
amended  according  to  the  altered  state  of  the  proceedings. 
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^igl)  Court  of  €l)anccrD. 
In  Chancery,  March  Term,  1849. 

ELYSVILLB  MANUFACTURING  COMPANY  vs.  THE  OKISKO  COMPANY. 

1.  The  receipt  in  a  deed  acknowledging  the  pajment  of  the  oonsideraticii' 
money  may  be  contradicted,  and  under  what  circumatancet. 

2.  A  person  who  has  received  a  certificate  of  etock  in  a  mannfactoring  cor- 
poration, in  consideration  of  the  conTcyance  to  the  company  of  real  estate,  i^ 
not  allowed  to  recoTer  the  consideration,  as  unpaid,  on  the  ground  that  the  ram 
required  by  the  charter  was  not  paid  on  each  share  of  stock  at  the  tune  of  rab- 
•cription.  .  The  other  members  of  the  company  having  adranced  large  sums  of 
money  which  were  expended  for  the  common  benefit  on  the  said  real  estate, 
the  holder  Is  estopped  from  raising  the  objection  to  the  subscription  to  the 
stock  held  by  himself. 

In  this  case,  as  reported  for  the  Maryland  Free  Press, 
the  following  statement  of  facts  is  given : — 

The  bill  in  this  case  alleged  that,  on  the  20th  August, 
1846,  the  complainants  executed  to  the  defendants  a  deed 
of  certain  property,  lying  partly  in  Howard  district,  and 
partly  in  Baltimore  county,  for  the  sum  of  $25,000 ;  that 
the  defendants  had  taken  possession  thereof,  and  peace- 
ably occupied  the  same  ever  since  ,*  that,  although  a  for- 
mal acknowledgment  of  the  receipt  of  the  purchase  money 
was  written  on  the  deed,  it  had  never  in  fact  been  paid ; 
and  that  the  defendants  were  threatening  to  sell  the  same 
without  regard  to  the  rights  of  the  complainants.  The 
bill  prayed  for  an  injunction  to  restrain  the  defendants 
from  selling ;  and  also,  that  the  property  might  be  sold 
under  the  direction  of  the  court,  to  satisfy  the  complain- 
ant's claim. 

The  answer  denied  that  the  said  purchase  money  was 
still  due,  and  in  explanation  stated,  that  in  the  month  of 
July,  1845,  the  Elysville  Manufacturing  Company,  con- 
sisting of  the  five  Messrs.  Ely,  the  owners  of  the  property 
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in  dispute,  being  in  want  of  means  to  conduct  their  ope- 
rations, agreed  with  certain  merchants  in  Baltimore,  that 
if  the  latter  would  join  with  them  and  contribute  the  sum 
of  $25,000,  the  company  would  convey  to  the  association 
thus  formed,  the  said  property,  and  in  consideration  there- 
of, hold  a  like  sum  of  $25,000  in  the  capital  stock  of  the 
association  thus  formed;  that  the  sum  proposed  was  raised, 
in  pursuance  of  the  agreement ;  that  this  association  was 
afterwards  incorporated  by  the  name  of  the  Okisko  Com- 
pany; that  the  Elysville  Manufacturing  Company  by 
Thomas  Ely,  its  President,  subscribed  for  two  hundred 
and  fifty  shares  of  the  capital  stock,  amounting  to  the  sum 
of  $25,000,  as  shown  by  an  agreement  filed  with  the  an- 
swer ;  that  the  subscribers,  other  than  the  complainants, 
paid  for  their  stock  in  cash,  and  that  a  certificate  for  two 
hundred  and  fifty  shares  was  delivered  to  the  complain- 
ants on  the  execution  of  said  deed,  and  by  them  received 
as  the  true  and  only  consideration  therefor. 

A  great  deal  of  testimony  was  aftenvards  filed  in  the 
cause,  and  exceptions  to  its  admissibility  were  taken  and 
argued  at  the  hearing  of  the  motion  to  dissolve  the  in- 
junction, the  nature  of  which  will  appear  from  the  Chan- 
cellor's opinion. 

As  to  the  statement  in  tlie  answer  that  the  considera- 
tion money  of  the  deed  had  been  paid  in  stock,  Chancellor 
Johnson  said: 

<*  It  is  the  undisputed  law  in  this  State,  that  the  receipt 
in  a  deed,  acknowledging  the  payment  of  the  considera- 
tion money  may  be  contradicted ;  that  it  is  only  primm 
facie  proof,  and  is  exposed  to  be  either  contradicted  or 
explained  by  parol  evidence  ;  and  in  this  respect  consti- 
tutes an  exception  to  the  general  rule,  which  protects 
written  evidence  from  the  influence  of  such  testimony, 
Higden  vs.  Thomas,  1  H.  &  6. 189 ;  Wolfe  vs.  Hauver, 
1  Gill  85. 
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Bat,  although  the  receipt  in  the  deed  acknowledging 
the  receipt  by  the  vendor  of  the  consideration  may  be  dis- 
proved by  parol,  and  an  action  maintained  by  him  for  the 
purchase  money  on  the  prodaction  of  such  proof,  still  it 
is  insisted  that  the  opposite  party,  the  vendee,  is  held  to 
the  proof  of  the  consideration  expressed ;  and  that  he 
will  not  be  allowed  to  support  the  instrument,  by  setting 
up  a  different  consideration  repugnant  to  that  expressed. 

In  the  case  of  the  Union  Bank  vs.  Betts,  1  Han  Sc  Gill 
175,  the  Court  of  Appeals  decided  that  where  a  deed  was 
impeached  for  fraud,  the  party  to  whom  the  fraud  is  im- 
puted will  not  be  permitted  to  prove  any  other  considera- 
tion in  support  of  the  instrument. 

The  consideration  offered  to  be  proved  in  that  case  was 
marriage,  and  the  attempt  was  to  set  up  marriage  as  the 
consideration,  in  lieu  of  the  money  consideration  express- 
ed ;  but  this  was  decided  to  be  inadmissible,  the  deed  be- 
iug  impeached  for  fraud.  The  proof,  if  admitted,  would 
have  changed  the  deed  from  one  of  bargain  and  sale  to  a 
covenant,  to  stand  seized  to  the  use  of  the  grantee.  In 
the  case  of  the  Union  Bank  and  Betts,  the  disproof  of  the 
conttderation  expressed  had  rendered  the  deed  fraudulent 
and  void  as  a  bargain  and  sale,  and  by  admitting  the  parol 
proof  offered,  this  void  instrument  would  have  been  re- 
established as  an  instrument  of  a  different  character. 

In  every  subsequent  case  decided  by  the  Court  of  Ap- 
peals, the  case  of  the  Bank  and  Betts  is  explained  in  this 
way :  that  is,  as  having  decided  that  when  a  deed  is  ren- 
dered inoperative  and  void  by  disproving  the  considera- 
tion expressed  in  it,  evidence  of  a  different  consideration 
will  not  be  received  to  set  it  up,  Clagett  and  Hill  vs.  Hall 
9  6.  4d  I.  91.    Cole  vs.  Albers  and  Runge,  1  Gill  433. 

But  the  question  presented  in  this  case  is  of  a  different 
description.  This  deed  is  not  impeached  for  fraud,  as  in 
the  case  of  the  Union  Bank  vs.  Betts,  and  Cole  vs.  A^'i^i^ 
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and  Runge.  The  complainants  in  this  case  maintain  the 
validity  of  the  deed,  and  seek,  upon  the  allegation  that  the 
consideration  money  has  not  been  paid,  to  enforce  its  pay- 
ment by  the  assertion  of  the  vendor's  lien.  And  the  ques- 
tion is,  whether  in  a  court  of  equity  he  can  be  permitted 
to  assert  this  lien  and  compel  payment  in  this  way  of  the 
consideration  expressed  in  the  deed,  if  it  appears  by  the 
evidence  that  he  has  been  satisfied  for  the  purchase  mo- 
ney, by  receiving  something  else  as  an  equivalent  therefor. 

In  the  case  of  Wolfe  vs.  Hauer,  1  Gill  84,  which  was  an 
action  of  assumpsit,  to  recover  the  value  of  lands  sold  and 
conveyed,  but  not  paid  for,  objection  was  made  to  the  ad- 
missibility of  parol  evidence  to  disprove  the  acknowledge 
ment  in  the  deed ;  but  the  court  admitted  it  upon  the 
ground,  that  such  acknowledgment  was  on\j  priwui  facie 
evidence,  and  the  plaintiflT,  the  vendor,  obtained  the  ver- 
dict and  judgment.  In  that  case  as  here,  the  deed  was  not 
impeached  for  fraud,  nor  was  the  evidence  of  non-payment 
offered  to  render  it  inoperative  and  void ;  and  the  Court 
of  Appeals  says :  **  the  introduction  of  the  evidence  pro- 
posed to  be  offered,  neither  changes  nor  affects  any  right 
transmitted  in  the  property  conveyed  by  the  deed;  it  op- 
erates no  change  in  the  legal  character  of  the  instrument, 
nor  in  any  manner  affects  injuriously  any  part  of  the  deed, 
as  a  conveyance ;  the  receipt  of  the  purchase  money  is 
no  necessary  part  of  the  deed,  as  it  would  in  every  re- 
spect be  as  valid  without  it  as  with  it." 

The  deed  then  being  valid,  and  passing  the  legal  title ; 
and  the  bargainer  therein  not  impeaching  it  as  fhiudulent, 
but  claiming  the  aid  of  this  court  to  enforce  his  lien  as 
vendor,  to  recover  the  purchase  money  expressed  in  it, 
the  question  is,  shall  be  be  permitted  to  do  so,  if  upon  the 
evidence  it  is  shown  that  he  has  received,  not  in  money, 
but  in  something  else  of  value,  what  at  the  time  he  con- 
sidered as  an  equivalent  for  the  money  ? 
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Suppose,  in  the  case  of  Wolfe  vs.  Haaver  the  defend- 
ant, the  purchaser,  could  have  shown  that  he  had  paid, 
and  the  plaintiff  had  received,  as  an  equivalent  for  the  two 
thousand  dollars,  (the  consideration  expressed  in  the 
deed,)  merchandize  or  other  property;  and  that  such  was 
the  a^^reement  of  the  parties  at  the  time  the  contract  for 
the  purchase  was  made  f  Can  it  be  possible,  that  under 
such  circumstances  the  complainant  could  have  been  al-, 
lowed  to  recover  a  judgment  for  the  purchase  money?  If 
he  could,  where  would  be  the  defendant's  redress  for  a 
wrong  so  monstrous  and  palpable?  If  he  could  not  defend 
himself  at  law,  because  he  could  not  in  the  face  of  the 
deed  prove  any  other  than  the  payment  of  the  monied 
consideration  expressed,  he  would  be  equally  defenceless 
in  equity;  because  the  rules  of  evidence  in  regard  to  ex* 
plaining,  or  varying,  or  contradicting  written  evidence,  are 
the  same  in  boUi  courts ;  and  thus  the  court  must  unavoid- 
ably be  the  instrument  in  inflicting  the  grossest  injustice. 

If  in  the  case  now  under  examination,  the  consideration 
of  the  deed  from  the  complainant  to  the  defendant,  in- 
stead of  being,  as  is  alleged,  twenty-five  thousand  dollars 
of  stock  in  the  Okisko  Company,  had  been  the  convey- 
ance by  the  defendant  to  the  complainant  of  real  estate  of 
the  same  value,  and  each  deed  had  been  upon  a  money 
eonsideration  expressed,  is  it  possible  that  upon  a  bill 
filed  by  one  of  the  grantors,  claiming  the  enforcement  of 
the  vendor's  lien,  this  court  must  have  given  him  a  decree 
for  a  sale  of  the  property,  upon  proof  that  the  monied 
eonsideration  expressed,  had  not  been  paid  ?  And  that  the 
other  vendor  must  in  like  manner  proceed  upon  his  equi- 
table lien  to  recover  his  money,  which  in  case  of  any  seri- 
ous deterioration  of  the  property,  from  any  cause,  might 
be  impossible. 

The  question  in  such  a  case  would  not  be,  whether  a 
deed  shown  to  be  fraudulent  and  void,  by  disproving  the 
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consideration  expressed,  could  be  set  up  by  evidence  of  a 
different  consideration ;  bat  whether  a  party  asking  the 
assistance  of  the  court  to  enforce  the  payment  of  the  par- 
chase  money,  had  in  fact  been  paid.  And  whethei*  paid  in 
money,  or  in  something  which  he  agreed  to  receive  as 
money,  cannot  be  material. 

I  am  therefore  of  opinion  that  the  evidence  is  admissi- 
ble. 

It  is  said,  however,  that  though  the  evidence  may  be 
admissible,  there  is  no  sufficient  proof  to  establish  either 
the  agreement  set  up  in  the  answer,  or  a  valid  subscrip- 
tion binding  the  complainant,  the  Elysville  Manufacturing 
Company,  to  the  stock  of  the  defendant. 

With  regard  to  the  agreement,  that  the  complainant 
would  convey  to  the  defendant  the  property  in  the  deed 
mentioned,  in  consideration  of  receiving  twenty-five  thou- 
sand dollars  of  the  capital  stock  of  the  defendant,  I  am 
persuaded  that  a  reasonable  doubt  cannot  be  entertained. 

There  is  in  the  record  a  mass  of  evidence  upon  the 
point,  both  oral  and  written,  which  in  my  judgment  irre- 
sistibly conducts  the  mind  to  the  conclusion ;  and  many  of 
the  well  authenticated  and  admitted  acts  and  declarations 
of  the  parties  can  be  accotinted  for  upon  no  other  hypoth- 
esis. It  would  be  tedious  and  useless  to  recapitulate  the 
evidence  upon  which  this  conviction  rests ;  and  I  content 
myself  with  saying,  that  after  listening  with  much  atten- 
tion to  the  comments  of  counsel,  and  carefully  reading 
the  proof,  I  am  unable  to  see  how  it  is  possible  to  arrive 
at  a  different  result. 

The  only  remaining  question  relates  to  the  validity  of 
the  subscription  by  the  complainant  to  the  capital  stock 
of  the  defendant.  The  subscription  in  point  offact^  by  the 
President  of  the  former  company,  is  not  denied  ;  nor  is  it 
denied  that  at  or  about  the  time  the  deed  was  delivered 
to  the  defendant,  the  Attorney  in  fact  of  the  complainant, 
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bj  whom  the  delivery  was  made,  received  from  the  de- 
fendant a  certificate  for  the  stock,  and  that  this  certificate 
has  never  been  returned  to  the  defendant  since. 

The  validity  of  the  subscription  is  however  questioned 
upon  two  grounds ;  first,  because  the  President  of  the 
Elysville  Company,  by  whom  it  was  made,  was  not  au- 
thorised to  make  it.  And  secondly,  because  the  ten  dol- 
lars on  each  shsire,  required  by  the  8th  section  of  the  char- 
ter of  the  defendant,  to  be  paid  at  the  time  of  making  the 
subscription,  were  not  paid  in  money. 

In  urging  the  first  objection  it  is  said  that  a  corporation 
aggregate  must  act  collectively,  and  by  vote  or  resolution. 
But  though  this  may  be  true,  it^is  now  well  settled  in  thi* 
country,  that  the  acts  of  a  corporation  evidenced  by  a 
Tote,  written  or  unwritten,  are  as  completely  binding  up- 
on it,  and  as  full  authority  to  its  agents,  as  the  most  sol- 
emn acts  done  under  the  corporate  seal ;  and  that  promises 
and  engagements  may  as  well  be  implied  from  its  acts, 
and  the  acts  of  its  agents,  as  if  it  were  an  individual.  An- 
gel on  Corporations,  60,  127, 128. 

In  the  case  of  the  Union  Bank  vs.  Ridgely,  1  H.  &;  6., 
426,  the  Court  says,  *'  that  the  same  presumptions  arise 
from  the  acts  of  corporations  as  from  the  acts  of  individ* 
uals ;  consequently  that  the  corporate  assent,  and  corpo- 
rate acts,  not  reduced  to  writing,  may  be  inferred  from 
other  facts  and  circumstances,  without  a  violation  of  any 
known  rule  of  evidence." 

And  again,  in  Burgess  vs.  Pue,  2  Gill  254,  the  Court 
say,  *<  a  vote  or  resolution  appointing  an  agent,  need  not 
be  entered  on  the  minutes,  but  may  be  inferred  from  the 
permission  or  acceptance  of  his  services."  '^  And  that 
acts  done  by  a  corporation,  which  pre-suppose  the  exist- 
ence of  other  acts,  to  make  them  legally  operative,  are 
presumptive  proof  of  the  latter." 

Such  being  the  law  upon  the  subject,  and  it  being  quite 
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competent  to  this  court,  without  the  production  of  an  ex- 
press authority  from  the  Elysville  Corporation  to  its  Pres- 
ident to  make  the  subscription  in  question,  to  infer  it  from 
other  acts,  I  am  clearly  of  opinion,  that  the  facts  and  cir- 
cumstances of  this  case  are  quite  sufficient  to  warrant  the 
inference — the  fact  of  the  receipt  of  the  certificate  by  the 
agent  of  the  complainant — its  retention  to  the  present 
time,  so  far  as  the  record  informs  us,  and  that  the  stock 
has  been  voted  on  two  occasions  by  an  officer  or  member 
of  the  corporation  of  the  complainant,  are  acts  which  pre- 
suppose the  existence  of  the  other  acts,  to  wit :  The  au- 
thority to  the  President  to  make  the  subscription. 

The  other  ground  upon  which  the  validity  of  this  sub- 
scription is  assailed,  is  that  the  ten  dollars,  required  by 
the  8th  section  of  the  charter  to  be  paid  at  the  time  of 
subscription,  have  not  been  paid. 

It  may  be  remarked  upon  this  objection,  that  it  is  taken 
by  a  party  who  holds  a  certificate  for  the  stock  subscribed 
by  him,  and  has  held  it  for  upwards  of  two  years.  That 
in  consequence  of  this  subscription,  and  the  conveyance 
of  the  property,  made  by  such  party,  the  other  members 
of  the  corporation  have  advanced  large  sums  of  money 
upon  their  subscriptions,  wliich  sums  have  been  expend- 
ed upon  the  property  now  attempted  to  be  affected  by  the 
vendor's  lien  ;  and  that  if  the  efforts  of  the  vendors  are 
successful,  the  moneys  so  expended  may  be  entirely  lost 
to  the  associates  of  the  vendors.  The  attempt  therefore, 
as  it  seems  to  me,  is  destitute  of  any  support  in  equity. — 
It  appears  to  be  quite  apparent,  that  if  these  vendors  had 
not  subscribed  for  the  stock,  and  executed  the  deed  of 
the  20th  August,  1846,  the  other  members  of  the  corpo- 
ration would  not  have  advanced  their  money.  The  sub- 
scription was  not  only  made,  and  the  deed  executed, 
pursuant  to  the  agreement  of  the  parties,  but  there  has 
been,  so  far  as  the  record  discloses,  an  entire  acquiescence 
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on  the  part  of  the  vendor,  from  that  time  until  this  bill 
was  filedf  in  September  1848 ;  and  not  only  a  passive  ac- 
quiescence, but  an  active  participation  on  the  part  of  the 
vendor  in  the  affairs  of  the  corporation,  by  attending  and 
voting  at  the  corporate  meetings.  There  do  not  appear 
to  be  any  grounds  for  doubting,  that  until  this  bill  was 
filed,  the  defendant  considered  the  complainant  a  stock*- 
iiolder  in  the  corporation ;  and  that  the  money  of  the 
other  corporators  was  expended  upon  the  faith  of  that 
conviction ;  and  my  impression  is,  that  conviction  on  the 
part  of  the  defendant,  was  a  natural  result  of  the  conduct 
of  the  complainant. 

The  case  relied  upon  by  the  complainant's  counsel  in  1 
Caine's  Rep.  381.  The  Union  Turnpike  Company  vs. 
Jenkins,  is  entirely  unlike  this  case  in  some  of  its  most  es- 
sential features.  In  that  case,  which  was  an  action  of 
assumpsit  brought  by  the  Company  against  the  defendant 
to  recover  certain  payments  called  for,  pursuant  to  the 
act  of  incorporation,  the  Court  decided  that  the  payment 
of  ten  dollars  on  each  share,  required  to  be  paid  at  the 
time  of  subscribing,  was  essential  to  the  consummation  of 
the  contract ;  and  that  without  such  payment  the  Court 
was  at  a  loss  to  see  any  consideration  for  the  promise  to 
pay  the  remaining  instalments.  The  subscription  and 
payment  were  both  regarded  as  necessary  to  perfect  the 
contract  That  unless  the  concurrence  of  both  could  be 
shewn,  the  defendant  could  not  be  regarded  as  entitled  to 
the  rights  of  a  stockholder.  And  the  Chief  Justice  re- 
marked, that  if  the  speculation  had  been  an  advantageous 
one,  and  before  the  first  call  of  the  President  and  Direct- 
ors the  stock  had  risen  considerably  in  value,  they  could 
have  refused  to  consider  the  defendant  as  a  stockholder, 
on  account  of  his  not  having  made  the  payment  required 
by  the  act,  at  the  time  of  subscribing.  This  want  of  mu- 
tuality, therefore,  was  the  ground  upon  which  the  defend* 
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ant  was  held  not  responsible  for  the  payments  called  in. 
This  constituted  the  want  of  consideration  necessary  to 
maintain  the  action. 

Bat  this  case  is  not  all  like  that.  Here,  the  Elysville 
Company  have  received  a  certificate  for  the  stock  sub- 
scribed by  its  President,  and  have  executed  a  deed  to  the 
defendant,  of  property,  as  the  equivalent  for,  and  in  pay- 
ment of  the  stock.  The  contract,  therefore,  is  no  longer 
executory,  but  is  an  executed  contract  on  botli  sides ;  and 
the  attempt  here  is,  not  to  resist  the  performance  of  an  ex- 
ecutory agreement,  upon  the  ground  that  some  act  was 
not  done,  essential  to  give  it  legal  validity  ;  but  to  cancel 
and  abrogate  a  contract  carried  into  full  and  complete  ex- 
ecution by  both  parties.  Suppose  in  the  case  referred  to 
the  defendant  had  paid  up  the  instalments  as  they  were 
called  in,  and  had  received  a  certificate  for  the  stock ; 
would  it  have  been  possible  for  him,  or  the  company, 
thereafter  to  repudiate  the  subscription  upon  the  ground 
that  he  did  not  pay  the  ten  dollars  at  the  time  of  subscrib- 
ing? It  seems  impossible  to  suppose  tliat  this  could  be 
done  ;  and  yet  such  is  the  effort  here  on  the  part  of  this 
complainant.  After  paying  as  agreed  upon ;  receiving  a 
certificate  for  the  stock ;  attending  and  voting  at  corpo- 
rate meetings ;  and  acquiescing  for  upwards  of  two  years, 
during  which  largo  sums  of  money  are  expended  by  the 
other  subscribers,  an  effort  is  made  to  repudiate  the  whole 
proceeding  and  recover  back  the  consideration  paid.  I 
think  this  cannot  be  done,  and  shall  therefore  dissolve  the 
injunction;  and  the  decision  of  this  motion  necessarily 
disposes  of  the  petition*  filed  the  third  of  March  last.'' 

*The  peiition  referred  to  was  filed  by  the  coaplaiaanU,  icatinff  that  the 
property  iu  dispate  was  lying  idle  and  unused,  and  waf  going  to  aecay,  and 
praying  that  it  might  be  soldi  and  the  proceeds  of  tale  deposited  in  Court,  te 
abide  the  issue  of  the  cause. 
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USURY  LAWS. 

««If  t  mill  if  eomp0$mefUi$t  why  sbonld  be  not  be  allowed  to  give  end 
receire  toy  price  he  thinks  fit,  for  money,  m  well  m  for  any  other  artideT 
and  why  Aonld  the  legialatnre  scrutinise  the  terms  of  a  private  contract 
ftr  trade  between  indiridnals,  if  they  are  competent  to  manage  their  own, 
aAursT  It  win  scarcely  be  said  that  the  same  necessity  for  such 
enactments  exists  at  this  day,  that  called  them  forth  in  eatlier  times.  In 
other  wirds,  that  we  ha?e  made  no  advance  in  the  science  of  trade :  that 
the  infant  stato  of  commerce  requires  die  fostering  care  of  legislation : 
tiiat  the  lawyers,  doctors  and  fiumers,  who  principally  make  the  sum  of 
onr  legjsiatoii,  knew  better  what  is  for  die  advantage  of  the  mercantile 
interestSt  Ijhan  do  the  merehaMs  dieooselves;  and,  lastly,  that  oar  mer- 
chants mnst  be  restrained  and  prevented  from  cheating  and  robbing  eaeh 
ether. 

**  What,  then,  after  all,  is  the  effect  of  onr  nsnry  laws!  It  embarrass- 
es bosiaeas,  keeps  np  the  rates  of  interest,  utttoZfypau/,  indoces  a  laxi^ 
ef  priaslple  among  the  people,  in  respect  to  die  obedience  of  onr  laws, 
and,  in  Iket,  offers  a  preminm  for  nn&ir  dealing.  It  checks  the  exercise 
ef  enterpriae,  and  throws  a  stnmbhng-btock  in  die  way  of  commercial 
advancement"  [Coppinger's  Usury  Laws.] 


Hccmt  €ii|Ufl)  IDmsiott0-''-(f ourt  of  €jrcl)equer. 

BOOSET  vs.  PURDAY  — 36th  Apeil  Ann  5th  Juhx,  1849. 

AfBr«insrbtsnoerajriKhtiawofkc|mbIiih«4bybimstooaBOB  Uworb3r■t•^ 
als.  Old  tbs  MrigaM  «f  a  fofoigMr,  thfaMgb  a  Britidi  fo^Mt,  ■tudt  in  tk«  MBe  pe- 
sWoB  ••  tk«  airifaor. 


This  was  an  action  to  recover  damages  from  the  defendant  for  die  in- 
fringement ef  the  pkintiff's  copyright  in  ton  sin  of  the  opera  La  Som- 
aambida.  At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  af- 
ter Trin^y  Term  last,  it  appeared  that  Bellini,  the  composer,  had,  in 
Fsbroary,  1844,  assigned  his  copyright,  according  to  die  Aaitrian  laws, 
to  Ricardi  of  Milan,  who,  in  June,  1844,  assigned  them  to  the  plaintiff  in 
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EnglADd.  The  plaintiir  theo  regitterad  the  aire  in  ponuaoce  of  the  in 
ternationil  copyright  act  of  1842.  Nine  of  the  airt  were  published  at 
Milan  and  Pai'ia  at  nine  o'clock  in  the  forenoon  of  lone  10,  1831,  and 
about  two  hoon  later  in  London,  and  the  remaining  air  in  London  in  Jane 
1831»  and  at  Milan  hi  August,  1831.  The  Lord  Chief  Baron  dhnected 
the  jurj  that  the  plaintiiT  had  not  eslabliahed  an  exclutlfe  right  to  the 
copyright  in  fh»  nine  ain,  but  had  as  to  the  tenth.  Verdicts  having  beea 
returned  accordingly,  cross  miss  were  obtained  to  set  aside  the  rerdict  on 
the  ground  of  misdirection. 

Cfur.  adv.  fmU. 
Bt  the  Couet — ^The  case  of  D^Almaine  rs.  Boasey,  lY.6cC.  289» 
in  which  Lord  Abinger,  C.  B.,  held  that  foreign  authors  were  entitled  te 
copyright  in  thehr  publications  in  England,  and  might  enforce  it,  is  not  sat- 
isfactory. Such  copyright  must  be  acquired  by  statute,  as  none  ousts  at 
common  law,  and  in  looking  at  the  preamble  of  the  statute  of  Anne,  it  ap- 
pears that  it  was  **to  encourage  learned  men  to  compose  and  write  usefu 
books,**  for  the  improfement  of  the  citisens,  it  must  be  presumed,  of  M» 
country,  either  by  birth  or  residence.  A  British  subject  who  becomes 
the  assignee  of  a  foreigner,  has  no  better  titie  than  the  assignor,  and  has 
therefore,  no  copyright,  and  the  publishing  abroad  simultaneously  makes 
no  difference  in  t|ie  question. 


Niii,Prius. 

[Before  Mr.  Justice  ERLE.] 

VIRTUE  (a  pauper)  v.  PAINT£R.-*23i>  Jauuaet,  1849. 

FALSE  IMPRISONMENT — REASONABLE  AND  PROBABLE  CAUSE. 

In  an  action  for  false  impriBonmeDt  upon  a  charge  of  feloay,  the  question  of 
malice  is  for  the  jury,  bat  the  question  of  reasonable  and  probable  cause  is  ex- 
clusively for  the  jodge  to  determine. 

The  plaintifT,  a  cabman,  was  found  at  ten  o*c1ock  at  night  in  a  yard 
where  he  was  accustomed  to  come  to  hire  cabs,  hurnesfting  hia  horse  to  a 
cart  belonging  to  the  defendant,  and  the  defendant  ga?6  him  into  custodjr» 
upon  a  charge  of  attempting  to  steal  his  cart.  The  plaintiff  suing  in  forma 
pauptris,  brought  an  action  for  false  imprisonment.  Upon  the  proof  of 
these  (acts,  Erie  J.,  left  it  to  the  jury  to  say  1^  the  defendant  had  been 
actuated  by  malice,  and  intimated  his  oplaioo,  that  if  the  defendant  had 
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XMtoD  to  Mie?e  the  pUintiflr  inteoded  to  itMl  hif  cart,  there  wif  no 
groQod  for  rappotiDg  he  wme  influenced  by  nny  malicione  motire.  The 
jniy,  ftfter  some  discaaeion,  found  that  the  defendant  was  actuated  by  mal- 
ice, and  gave  the  plaintiff  a  verdict  with  lOZ.  damagea. 

finLKy  J.«  aaid — ^He  had  left  all  that  he  ooght  to  the  jnry,  and  then  came 
tfie  qneataon  of  reasonable  and  probable  eanae;  and  that  waafor  him.  As 
at  preaent  ad? iaed,  it  aeemed  to  him  diere  waa  reaaonable  and  probable 
canae.  The  plaintiff  moat,  therefore,  be  non-saited,  but  with  leafe  to 
BOTO  to  enter  a  verdict  for  the  plaintiff,  if  die  court  ahouUL  be  of  opinion, 
there  waa  an  abaence  of  reaaonable  and  probable  cauae. 

Plaintiff  non-auited. 


HON.   CHARLES   MINER. 

Thia  diatiaguiahed  citiaen  haa  iaaned  an  addreas  to  die  Bench  and  the 
Bar  of  PennaylTania,  the  object  of  which  ia  to  correct  certain  alleged  inac- 
curaciea  in  Judge  Huaton*a  late  work  on  die  Pennaylrania  Land  Titlea. 
We  hare  known  theae  diatinguiahed  gentlemen  ao  long,  and  eateemed 
them  eo  highly  aa  able  and  zealona  frienda  and  oo-laborera  in  the  great 
•truggle  in  defence  of  die  rights  of  the  aetdera  under  the  Connectiout  ti- 
de, that  Mr.  Miner*a  addreaa  waa  read  with  aurpriae  and  pain.  It  ia  en- 
dent,  howoTer,  that  the  atatementa  in  Judge  Huaton'a  Law  Woik,  were 
sot  made  with  any  intention  to  do  injuatice  to  the  amiable  and  enlightened 
author  of  die  Hiatory  of  Wyoming.  When  we  haTO  leiaure  and  apace 
we  may  take  occaaion  to  apeak  <^  the  (htmecUeut  Quathtit  aa  connected 
with  the  land  ddea  of  Pennayhania.  In  die  mean  time,  we  preaent  our 
readers  with  the  following  article,  which  ia  annexed  to  Mr.  Miner'a  recent 
publication.  It  ia  inaerted  for  die  purpoae  of  ahowing  that  the  notion  that 
Courta  of  original  jnriadiction  have  no  right  to  decide  conatitutional  ques 
dens,  is  a  heresy  of  recent  origin.  It  will  be  perceifed,  from  the  foHow- 
Ing,  that  in  1602  Judges  Yeates  and  Brackenridge,  in  a  criminal  case, 
submitted  the  constitutionality  of  the  ••  Intrusion  AeV^  to  the  Jury. 

[From  Uia  Lnzema  Federahst  of  May  10, 1802.] 

REPORT  OF  THE  INTRUSION  CAUSES. 

WiaKBS-BARRE,  Mat  6,  1602. 
**  On  Monday  last,  the  Hon.  Supreme  Circuit  Court  of  this  State  com- 
menced their  session  for  the  purpose  of  trying  the  Intrusion  causes,  which 
ha?e  been  depending  in  the  Quarter  Sessions  since  the  last  August  term. 
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The  Hon.  Jaiper  YMtas  aod  the  Hon.  Hugh  H.  Brackearidge,  Etq*« 
prafidad  m  Jndcet. 

On  Tueadarttie  cauM  of  John  Fruklia,  John  Jenkins,  EUthn  Setter- 
lee,  end  Joe.  Biles,  was  before  the  Court  The  three  first  were  ch^ged 
In  Uie  indictment  with  **  combininf  and  coospiring  to  confey,  possess  and 
■atde  lands  in  this  Conntj  since  die  11th  of  April,  1795,  under  titles  not 
derived  from  this  commonwealdi,'*  and  the  latter  with  sorreying  and  kj- 
ingont  townships  contrary  to  the  intent  and  meaning  of  the  intmison  act. 

l?he  coansel  engaced  for  the  Commonwealth,  were  Messrs.  Doncan, 
Sitgreafes,  Smith^Hall,  and  Bowman; — for  the  defendants,  Messrs.  Dick, 
Erans,  GriAn,  Welles,  Walker,  and  Huston.  After  die  testimony  on  the 
part  of  the  commonweehh  was  heard,  Mr.  Dick  opened  die  canee,  address- 
ing the  Coort  in  a  lengthy  speech  on  die  constitationalitT  <^  die  law  on 
which  the  indictments  were  fonnded.  He  was  answered  by  Mr.  Duncan, 
who  was  replied  to  by  Mr.  Evans.  Mr.  Sitgreafos  then  made  some  ob- 
serrationson  a  particalar  point  of  law,  when  Mr.  Grifiin  closed  the  argu- 
ments in  behalf  of  the  defendants,  and  Mr.  Dan  Smith  for  die  Common- 
wealth. There  being  a  disagreement  in  sentiment  between  the  Court, 
Mr.  Brackenridge  (the  junior  Judce)  addressed  some  very  pertinent  ob- 
serrations  to  the  jury ;  he  recapitutoted  the  principal  arruments  advanced 
by  counsel,  andindependendy  gave  his  opinion  that  the  Intrusion  law  was 
unconstitutional ;  he  informflld  them  diet  they  were  competent  to  decide 
on  its  constitntionality ;  that  if  they  oonceb ed  it  to  be  unconetitational,  it 
was  their  duty  to  declare  it,  and  the  indietmeni  would  of  course  &U  to 
tibe  ground. 

JiMlge  Yeates  then  addressed  the  jury. — ^He  used  soTord  arguments 
In  support  of  the  constitutionality  of  the  law,  and  also  Informed  the  jury  it 
was  their  province  to  decide  on  its  constitutionality.  He  caUed  Into  view 
the  principal  points  of  the  testimony  of  the  different  witnesses,  and  point- 
ed out  to  the  jury  the  fiicts  which  must  govern  dieir  decision. 

The  jury  returned  a  special  verdict  in  which  they  found  the  fiicts  against 
two  of  the  defendants,  Franklin  and  Jenkins,  subject  to  the  opinion  of  the 
Court  upon  the  question  of  the  constitutionality  of  the  Intruswn  law.  The 
Court— beina  divkled  in  opinion,  no  judgment  was  passed- -but  the  final 
decision  of  mt  cause  was  deferred  to  de  next  session  of  die  Supreme 
Circuit  Court  in  Lucerne  County,  which  will  probably  be  held  durinjr  the 
next  spring.  Satterlee  and  Biles  were  acauitted  by  the  jury.  The  Court 
then  orderod  a  ndU  prmequi  to  be  entered  in  the  case  of  all  those  gentle- 
men who  were  under  rooognisances  for  their  appeaianee,  the  eponsel  be- 
ing conscious  of  die  defects  in  the  indictment  tor  intrusion.  And  their 
recognizanses  were  taken  for  diefar  appearance  at  the  sitting  of  the  Quar- 
ter Sessions  to  be  holdenin  this  County  in  August  next.**  ' 


THE  HON.  CHARLES  HUSTON.— This  distin^aithed  Joriat  it  no  more. 
He  WM  an  able  aod  eloquent  advocate  and  an  upright  Judge,  He  was  for  a 
number  of  yean  President  of  the  Common  Pleat,  and  was  appointed  in  1826  an 
associate  Justice  of  the  Supreme  Court,  wbich  office  he  continued  to  hold  un- 
til the  expiration  of  the  time  prescribed  by  the  amended  Constitution  of  1818. 
Shortly  before  his  death,  he  nad  completed  his  work  on  ^e  Land  Tides  oi 
PennsyUania. 
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^tit()entuatum  o(  iXMs, 


Tha  foDowing  tfgiiment  on  the  queftion  whetlitf  t  will  mtj  not  bo  tu  , 
tfkOBticatod  by  the  mark  of  the  teftmor  if  from  die  pen  of  THOiiAf  Wil* 
UA«i«  Eoq.  of  Pittelmrg.  It  wu  preiented  m  hie  argiiment,  before  die 
Supreme  Coort  in  the  caie  of  Greenong h  vs.  Greenongfa,  at  September 
term*  1849.  The  decislonf  in  Ca?att'f  appeal,  Aiaj  vs.  Hoo? er,  Hajf  ««. 
Harden,  and  Barr  vs.  Grabill,  wUch  hold  a  testator  in  making  a  will  to 
greater  strietneii  than  wonld  be  required  from 'the  fame  manin  theexo- 
cation  of  a  deed  of  con?ejance,  are  deeply  regretted;  and  the  deaire  of 
die  Lepilatnre  to  xemed j  the  incon?eniencea  reanlting  twn  the  doctrine 
eatabliflhed  by  thoae  deciaioni,  produced  the  act  of  27th  January,  1848 
declaring  that  all  wiUa  therefore  made,  to  which  the  teatator  had  made 
hia  mark  or  croM,  shoold  be  deemed  valid.  But  we  do  not  look  widi  &?or 
upon  this  exerciae  of  power  by  the  Legiihiture.  The  decisions  made  in 
Setlerlee  tw.  Matthewaon,  Mercer  «9.  Watson,  and  other  mmilar  cases, 
have  the  merit  of  sustaining  acts  of  Assembly,  passed  in  support  of  equi- 
ties arising  from  the  payment  of  money  u|^n  the  footing  of  a  deed  on  con- 
tract Underwood  tw.  Lilly,  and  Menges  v$.  Wertman,  were  also  cases 
in  which  the  acta  of  Assembly  which  were  sustained,  confirmed  an  equit- 
able tide  arising  from  die  actual  payment  of  money  to  the  use  of  the  party 
Vol,  IX, — No.  17, 
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who  •adatvred,  ag»iiift  food  ooofdoiicOt  to  hold  bolh  land  ood  monoj. 
But  ao  act  of  Aatomblj  which  attempts  to  rondor  ?alid«  asa  will,  ao  ia- 
•tnoBont  of  writiof  which  tho  law,  in  Ita  bi|hoit  oipouadiof  fbnun, 
haa  proaooocod  void,  ataada  upon  a  fiMtiag  oatirolj  diiforent  firom  that 
whidi  aoftaina  the  caaea  rofenrod  to.  So  &r  as  it  operates  npoo  caaes  ia 
which  tho  death  of  die  alleged  testator  oecurs  after  ill  pasasge,  it  destrojs 
BO  Tested  right  and  maj  thofofore  stand  witfioiit  aerioos  objectioo«  Bot 
an  act  of  Assemblj  passed  afterUiedeadi  ofthe  ancestor,  and  after  die  law 
has  east  the  inheritanee  upon  his  heirs,  which  witfioiit  anj  equitable  oon- 
ttdenition  to  sappoit  it  raises  ap  an  iufalid  instnuDont,  and  makea  ilfafid, 
as  a  wiD,  is  in  effect  destroying  Tested  rights. — ^It  is  taking  one  man's  pro* 
pertj  and  giving  it  to  another ;  and  would  seem  to  stand  under  siniilar 
condemnation  with  an  act  to  legitimate  children  after  the  death  of  the  pa- 
rent, which  haa  been  condemned  as  tiddng  awaj  the  vested  rights  of  the 
legal  heirs.  Indeed,  after  the  dedsioB  in  Dale  vs.  Medcatf;  we  do  notsee 
how  the  act  of  37th  Jannary,  1848,  can  operate  in  caaes  where  die  dece- 
dent expired  before  the  statote  was  enacted. 

[Ed.  Am.  Law  Jouaii al. 

The  questions  presented  in  this  case  are  whether  a  will 
exeeated  by  a  mark  is  sufficient,  within  the  act  of  1833 ; 
and  if  not,  whether  the  act  of  1846,  declaring  snch  exe- 
cution sufficient  by  retrospection,  is  constitutional? 

That  the  present  will  is  not  executed  in  conformity 
with  the  recent  interpretation  of  the  act  of  1833,  may, 
perhaps,  be  admitted.  That  this  interpretation  is  howev* 
er  in  strict  accordance  with  the  past  understanding  of  the 
provisions  of  that  act,  or  with  any  thing  that  had  been 
previously  determined,  either  here  or  elsewhere,  in  rela- 
tion to  the  signification  of  the  terms  upon  which  its  con- 
struction has  been  made  to  turn,  or  with  any  sound  rules 
of  construction  or  criticism,  may,  I  think,  with  all  possi- 
ble respect  for  the  opinions  of  this  Court,  be  very  seri- 
ously questioned. 

The  terms  of  the  act  of  1833  are,  that  <'  every  will 
shall  be  in  writings    and,    unless  the    person  making  ' 
the  same  shall  be  prevented  by  the  extremity  of  his  last 
sickness,  shall  be  signed  by  him  at  the  end  thereof,  or  by 
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some  person  in  his  presence  and  by  his  express  direc- 
tion," &c. 

The  phrase,  **  signed  by  him  at  the  end  thereof/*  has 
been  interpreted  to  mean  nbicribed  with  the  name  of  the 
testator,  and  this  too  upon  the  ground  that  the  act  must 
receive  a  strict  construction,  in  order  to  avoid  that  laxity 
which  has  led  the  English  courts  into  a  substantial  repeal 
of  their  Statute  of  Frauds. 

The  first  remark  which  this  reasoning  suggests,  is,  that 
it  involves  a  departure  from  the  rule  which  favors  (he  al- 
ienation of  property  by  devise,  as  well  as  the  other  equal- 
ly well  settled  rule,  which  extends  a  liberal  indulgence  to 
flie  last  solemn  act  of  a  dying  man,  and  looks  for  his  in- 
tentions, without  regard  even  to  his  words,  on  the  hu- 
mane presumption  that  he  may  be  inops  consilii  at  the 
period  of  its  execution.  The  rigor  of  interpretation, 
which  has  been  heretofore  confined  to  the  transactions  of 
the  strong,  is  now  transferred  to  the  testaments  of  the 
feeble,  and  an  interest  in  lands  may  pass  by  an  article  of 
agreement,  made  on  the  fullest  deliberation,  with  the  sig- 
nature of  a  cross,  while  the  same  mark,  at  the  end  of  a 
last  will  and  testament,  and  under  a  statute  with  precise- 
ly the  same  phraseology,  is  held  to  be  no  signature  at  all ! 

Admitting,  however,  the  propriety  of  the  rule  which 
requires  a  literal  adherence  to  the  terms  of  the  statute, 
how  would  the  present  case  stand  under  its  application? 

The  verb  ''  to  sign"  signifies,  according  to  the  best 
lexicographers,  <'  to  mark  with  characters,  or  with  one's 
name."  This  is  its  present  acceptation,  and  it  may  doubt- 
less, in  common  parlance,  mean  either  the  one  or  the  oth- 
er. In  strictness,  however,  the  former  is  the  more  correct 
definition,  because  it  is  the  more  literal.  It  is,  indeed, 
the  original  and  primary  signification  of  the  word.  The 
etymology  of  the  term,  corresponding  as  it  does  with  the 
practice  of  earlier  times,  when  either  the  seal  or  the  sa- 


Digitized  by 


Google 


208  AUTHENTICATION  OF  WILLS. 

cred  symbol  of  the  cross,  the  emblem  of  the  christian 
faith,  was  adopted  alike  by  the  learned  and  unlearned,  as 
if  to  add  the  sanction  of  religion  to  the  evidences  of  their 
contracts,  proves  it  to  be  so.  In  the  latter  and  more  mod- 
em sense  of  a  sabscription,  it  is  derivative,  and  to  some 
extent  perhaps  figurative.  It  has  come,  in  the  progress 
of  time,  to  be  applied  to  that  which  is  not,  property 
speaking,  a  mark^  or  in  the  sense  of  the  Romans,  a  seal, 
but  not  however,  to  the  exclusion  of  its  original  and  ap- 
propriate use.  It  is  still  employed  in  the  liturgy  of  the 
Anglican  church  in  its  primitive  signification.  It  occurs, 
in  other  instances  in  our  statutes,  and  has  never,  so  far  as 
I  am  advised,  been  interpreted  to  mean  any  thing  else, 
and  I  suppose  it  would  even  yet  be  holden  in  the  courts 
of  Pennsylvania,  that  the  averment  of  a  signature  to  a 
contract  was  well  satisfied  by  the  proof  of  a  siori,  wheth- 
er it  were  a  written  cross  or  a  printed  character. 

That  such  is  the  sense  in  which  it  has  always  been  un- 
derstood by  the  courts  and  the  profession  in  that  country 
from  which  our  language  as  well  as  our  laws  have  been 
for  the  most  part  derived,  will  scarcely  be  denied.  There 
has,  indeed,  been  no  period  in  the  history  of  English  lit- 
erature  or  law  wherein  the  word  has  not  been  so  used,  or 
wherein  it  has  been  doubted  that  a  mark  was  a  sufficient 
signature,  either  to  a  deed  or  to  a  will,  and  no  evidence 
of  the  legitimacy  and  universality  of  this  iioiion  could  be 
stronger  than  the  fact  that  when  the  question  of  the  suf- 
ficiency  of  a  seal  in  the  latter  case  was  first  started,  it  was 
settled  by  the  summary  argument  that  the  party  might 
unquestionably  have  made  his  mark,  and  that  as  a  seal  was 
substantially  the  same  thing,  it  was  of  course  equally  op- 
erative as  a  signature.    3  Lev.  1. 

It  may  be  said  with  truth  that  the  same  idea  prevails 
with  equal  universality  amongst  ourselves.  In  the  case  of 
a  deed  or  an  executory  agreement  in  relation  to  lands, 
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under  our  statute  of  frauds,  nobody  has  ever  thought  of 
questioning  the  sufficiency  of  a  mark.  In  the  case  of  a 
will  the  impression  has  been  the  same.  There  is  no  case, 
I  think,  in  our  reports,  until  the  era  of  Cavatt's  appeal, 
wherein  it  has  ever  been  hinted  that  a  mark  was  not  a 
sufficient  signature  to  any  instrument  of  writing  whatever. 
The  term  has,  on  the  contrary,  been  invariably  so  under* 
stood  by  the  Supreme  Court  of  this  State. 

Thus  in  the  case  of  Dunlop  vs.  Dunlop,  10  W.  155,  the 
mark  was  called  a  iignature^  and  no  objection  made  to  the 
will  except  on  the  score  of  the  unconsciousness  of  the 
testator,  which  it  would  have  been  unnecessary  to  consid* 
er,  if  the  mark  had  been  supposed  at  that  day  to  be  no 
signature.  And  yet  this  case  was  decided  as  late  as  1840. 
So  too  in  the  case  of  Strieker  vs.  Groves,  5  Whart.  SOT, 
which  was  decided  about  the  same  time,  Judge  Rogers  re- 
marks, in  delivering  the  opinion  of  the  Court,  that  al^ 
though  the  testator  was  disabled  in  his  hands,  ^^  there  was 
nothing  to  prevent  him  from  authenticating  the  paper  by 
his  markJ'^ 

Nor  is  this  understanding  confined  to  the  period  refer* 
red  to.  It  still  prevails  in  the  Supreme  Court,  as  is  shown 
in  the  case  of  Hays  vs.  Harden,  6  Barr  411,  decided  only 
two  years  ago,  where  it  is  assigned  as  a  reason  for  admit* 
ting  the  proof  of  the  hand  writing  of  the  subscribing  wit* 
nesses,  ^*  that  the  will  of  a  marJuman  who  had  attested  it 
by  the  number  of  witnesses  required,  would  inevitably 
be  destroyed  by  the  death  of  either  of  them,"  although 
in  the  case  of  Asay  vs.  Hoover,  reported  in  the  previous 
volume,  it  is  declared  that  a  mark  is  insufficient  under  any 
circumstances ! 

There  is  more  emphatic  testimony  however,  as  to  the 
common  understanding,  in  the  remarkable  fact  that  the 
Judges  of  this  Court,  even  in  the  more  recent  cases,  and 
while  in  the  very  act  of  repudiating  the  original  significa* 
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tion  of  this  term,  betray  unconscioosly  their  own  sense  of 
the  popular  and  professional  understanding  thereoft  by 
borrowing  in  almost  every  instance,  an  additional  phrase* 
in  order  to  convey  the  idea  which  they  have  so  recently 
annexed  to  it.  Thus  in  Cavatt's  appeal,  the  Court  say 
that  *<  the  case  is  deficient  in  the  evidence  necessary  to 
show" — not  that  it  was  *^  ngneJC^  by  the  decedent,  in  the 
langaage  of  the  statute  —  but  *^  that  the  decedent's  mme 
was  signed.''  So  in  Asay  vs.  Hoover,  5  Barr  21,  <<  the 
true  construction  is,"  not  that  the  testator  must  '<  rigtC^  in 
the  words  of  the  act,  but  ''  that  he  must  sign  hg  U$  awm 
proper  tignature.^^  So,  too,  in  Hays  vs.  Harden,  6  Barr, 
the  Chief  Justice  says  that  <'  to  the  provisions  of  32  and 
34,  H.  8,  and  the  act  of  1745,  the  statute  has  added  an- 
other, partly  borrowed  from  the  English  Stat,  of  Frauds, 
that  it  be  signed  at  the  end  thereof  '*  wiik  ike  nmme  of  the 
teitator  hy  his  own  kandf*  "  d&c,  which  is,  by  the  way,  an 
addition  which  the  Legislature  has  not  thought  proper  to 
make,  and  which,  if  it  adds  nothing  to  the  law,  was  not 
required  for  purposes  of  explanation. 

The  like  phraseology  is  moreover  employed  by  the 
counsel  for  the  plaintiff  in  error  in  the  present  case,  by 
way  of  explaining  tkeir  meaning.  Thus  in  the  first  par- 
agraph of  the  third  page  of  the  printed  argument,  they 
say,  **  when  the  testator  does  not  sign  ki$  own  name^  &c.," 
and  in  the  next  following  paragraph  they  hold  precisely 
the  same  language. 

These  remarks  are  quoted  for  the  purpose  of  showing 
that  we  do  not  differ  as  to  the  popular  signification  of  the 
word ;  that  when  the  Judges  of  this  Court  wish  to  con- 
vey the  idea  of  an  auiografh  ivbicripiian,  they  find  it  ne- 
cessary to  superadd  the  words  **  his  name"  to  the  word 
'<  sign,"  in  order  to  render  themselves  intelligible.  If  the 
word  '<  signed"  implies,  ex  vi  iemUni,  a  subscripUan  of  the 
name,  the  snperaddition  is  manifest  tautology.    If  it  does 
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not,  allow  me  to  ask,  with  all  possible  respeet,  what  aa- 
thority  there  is  for  the  interpolation — whether  such  a 
dealing  with  the  law  is  to  be  considered  strict  constmc- 
tion,  and  whether  it  does  not  in  effect  amount  to  legisla* 
tionf 

Bat  this  novel  interpretation  is  justified  on  two  grounds : 
First  to  avoid  the  looseness  of  construction  which  has 
prevailed  in  the  English  Courts;  and  secondly,  to  pre-' 
serve  the  characteristic  mark  of  the  testator.    I  propose 
to  examine  them  in  their  order. 

The  well  settled  rule  of  interpretation,  as  applied  to 
statutes,  is  to  look  to  the  old  law,  the  mischief  and  the 
remedy.  Let  us  apply  this  test  to  the  examination  of  the 
present  question. 

The  history  and  reasons  for  the  enactment  of  the  pres- 
ent law  are  to  be  found  in  the  report  of  the  Commission- 
ers on  the  Civil  Code,  made  to  the  Legislature  in  1882. 
They  say  in  that  Report  that  the  fVamers  of  the  act  of 
1705  copied  only  parts  of  the  statute  of  29  Charles  11., 
omitting  the  forms  of  execution  entirely,  and  that  under 
the  construction  given  to  it,  a  paper  was  held  to  be  a  good 
will  without  signature,  seal  or  attesting  witnesses  —  and 
although  not  in  the  hand-writing  of  the  testator.  They 
remark  moreover  that  the  introduction  of  forms  is  not 
suited  to  the  genius  of  our  citizens ;  that  they  were  not 
satisfied  that  it  was  necessary  to  require  so  many  formal- 
ities as  were  prescribed  by  the  Statute  of  Charles  II. ; 
but  that  thinking  some  mode  of  authentication  necessary, 
they  suggest  the  signature  of  the  party  as  the  just  medium 
between  the  extremes  of  Ihe  English  Statute  and  our  act 
of  Assembly.  For  the  purpose,  however,  of  indicating 
the  precise  mischief,  they  proceed  to  say  that  the  prin- 
cipal source  of  litigation  had  arisen  out  of  the  uncertain- 
ty in  respect  to  the  intention  of  the  testator,  and  that 
whether  the  design  was  complete  in  itself  oflen  remained  a 
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problem,  because  tketignature  of  the  Uitatar  wa$  watilkig. 
They  put  then  also,  by  way  of  illustratioD,  the  case  of  a 
devise  of  a  single  tract  of  land  by  a  man  who  had  sereral 
tracts  and  several  children,  without  a  signature  or  sub- 
scribing witness,  and  suggest  as  a  remedy  ''  the  simple 
expedient  of  requiring  the  signature  of  the  party  oa  tke 
ground  tkaiit  would  ikow condunvdy  that  it  wa$  a  comfUle 
.  andjluiiked  actt  and  tku$  assimilate  it  to  all  other  entire  and 

But  this  is  not  all.  The  same  reason  precisely  for  the 
alteration  in  the  law  is  suggested  by  Judge  Gibson,  in  the 
case  of  Hays  vs.  Hardin,  6  Barr,  411,  where  he  says  that 
"  the  mischief  was  that  as  it  was  unnecessary  for  the  tes- 
tator  to  have  adopted  the  instrument  after  it  teasfinidfed^ 
or  to  have  put  ihejirdsking  stroke  to  it  himself,  it  followed 
that  memoranda  for  preparing  a  will,  or  rough  drafts  of 
unjlmshed  dispositbns,  or  indeed  any  scrap  of  testamenta* 
ry  type  found  amongst  a  dead  man's  papers,  might  be  ad- 
mitted to  prpbate.  To  correct  tkis^  the  Statute  of  18S3 
enacts,  <&c.  To  the  provisions  of  32  and  84  H.  8,  and 
the  act  of  1705,  it  added  another,  partly  borrowed  from 
the  English  Statute  of  Frauds,  that  it  be  signed  at  the 
end  of  it  with  tkenameoftke  testator  hjf  kis own  handt  or  in 
ease  of  necessity  by  the  hand  of  some  person  expressly 
appointed  by  hinir*'  The  words  in  italics  are,  as  already 
remarked,  interpolated  by  the  Judge.  They  do  not  occur 
in  the  SUtute  itself. 

The  case  may  then  be  stated  in  a  few  words.  The  old 
law  permitted  a  writing  to  be  proved  as  a  will  without  an^ 
signature  at  all.  The  mischief  wm  that  it  might  be  a  mere 
inchoate  purpose,  an  incomplete,  imperfect,  and  unexe- 
cuted intention.  The  remedy  was  to  require  a  mark  at 
the  bottom,  to  show  that  it  was  a  complete  and  finished 
act,  and  this  was  to  be  a  ''signing^''  as  before,  but  at  tke 
end  of  the  instrument,  in  order  to  secure  that  object. 
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Now  it  is  to  be  remarked  that  the  eonstmetion  of  the 
word  *<  signed"  under  the  British  Statute  was  well  under- 
stood by  the  framers  of  this  law ;  that  no  complaint  is 
made  of  the  insufficiency  of  a  mark»  or  the  abuses  which 
might  flow  from  it,  although  the  practice  was  known  to  be 
general  throughout  this  State,  and  that  instead  of  substi* 
tuting  the  term  subscriptianf  or  something  equivalent,  in 
imitation  of  the  successful  example  of  the  Legislature  of 
New  York,  (26  Wend.  341)  in  the  place  of  the  long  peri- 
phrasis of  a  '*  signing  at  the  end,"  as  they  would  doubt- 
less have  done  in  that  case,  they  adopted  the  precise  lan- 
guage of  the  Statute,  settled  as  it  then  was,  with  the  mere 
super-addition  of  the  phrase,  *'  at  the  end  thereof,"  to 
correct  the  very  mischief  suggested  by  themselves,  and 
admitted  by  Chief  Justice  Gibson  to  have  constituted  the 
reason  of  Uie  enactment  of  the  law.  The  interpretation 
now  given  however  by  the  Supreme  Court  to  this  phrase 
overlooks  and  entirely  disregards  the  sound  and  safe  ele- 
mentary rule  already  referred  to,  goes  far  beyond  the  mis- 
chief, and  operates  as  a  surprise  upon  the  people  by  en- 
tirely changing  the  well-known,  and  universally  authori- 
zed and  accredited  signification  of  the  verb  <<  to  sign." 

Then  as  to  the  importance  of  the  characteristic  mark 
which  the  subscription  of  the  name  is  supposed  to  fur- 
nish. 

If  it  were  true  that  the  character  of  the  hand-writing 
would  present  a  safer  test  than  the  mark^  it  might  furnish 
an  argument  for  the  interference  of  the  LegiikUurCf  in 
case  the  latter  had  proved  to  be  productive  of  fraud,  and 
become  a  subject  of  complaint.  It  would  be  no  sufficient 
authority,  however,  to  the  Courts,  for  altering  the  signifi- 
cation of  words,  and  putting  into  the  Statute  by  construc- 
tion what  was  not  there  already. 

But  it  would  not  have  the  efiect  contemplated  by  the 
Court.    The  Statute  requires  the  signature  of  the  testa- 
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tor  or  wme  other  perBon  in  his  presence,  mni  hy  his  ex- 
press direction,  nnlesi  prerented  by  the  extremity  of  his 
last  sickness.  This  means  either  that  the  testatw  may 
sign  at  mrng  Hme^  by  the  hand  of  another,  or  that  he  may 
do  it  only  m  exiretm^.  If  the  former  be  the  correct  in- 
terpretation— and  snch  is  admitted  in  Cavatt's  appeal  to 
\)e  the  tme  grammatical  construction — then  there  is  no  se- 
cnrity  at  all  from  that  quarter.  If  the  latter,  then  the  un- 
learned man  cannot  nake  a  will  at  all,  except  ts  extnmii. 

Bat  has  not  the  importance  of  the  characteristic  mark 
heen  greatly  OTer-ratedf  Does  it  aiE»rd  any  addition- 
al secnrityf  Is  it  so  peculiar  in  its  features  with  men  who 
are  not  much  in  the  practice  of  writing,  as  to  be  proYahle 
in  even  a  majority  of  cases  with  any  degree  of  certainty  t 
Or  does  not  the  main  security  against  impositi^m  consist 
at  last  in  the  witnesses  with  whom  the  Statute  has  sur- 
rounded the  bed-side  of  the  sick  and  the  dying,  for  the 
purpose  of  attesting  the  instrument  f  The  Legislature 
intended  no  more  than  that  the  proof  should  be  clear  and 
morally  conclusive — that  the  paper  set  up  as  a  will  was 
indeed  the  finished  testament  of  the  dying  man.  The 
provision  was  not  introduced  with  a  mere  view  to  identifi- 
cation. The  mechanical  act  of  signing  was  intended  for  no 
other  purpose  than  as  an  additional  and  unmistakable  in- 
dex of  a  deliberate  and  settled  purpose,  an  entire  ccm- 
sciousness  of  what  he  was  doing,  and  an  absolute  freedom 
from  all  undue  contraint 

If  it  be  true,  howeyer,  that  the  signing  ttith  ike  name  is 
so  imperatively  required  for  the  sake  of  the  characteristic 
mark,  what  will  be  said  of  a  case  wherein  the  hand-writing 
of  the  testator  is  iUegible,  or  a  case  wherein  he  should 
think  proper  to  employ  a  signature  consisting  of  printed 
letter  it  or  the  hand-writing  of  another  man  ?  Either  of 
these  would  be  as  sufBcient  signing  under  the  Statute  of 
Frauds,  but  would  not  be  good  in  the  case  of  a  will,  al- 
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though  it  would  he  unquestionably  a  signing  with  his  own 
froper  name. 

The  first  of  the  contingencies  suggested  has  already 
occurred  in  the  case  of  Hays  vs.  Harden,  reported  in  6 
Barr,  412.  There  the  name  of  the  testator,  who  was 
never  known  to  have  written  on  any  former  occasion,  was 
so  entirely  illegible,  that  the  learned  and  sagacious  Cham- 
pollion  himself  could  have  made  nothing  out  of  it,  and 
that  it  amounted  in  substance  to  no  more  than  a  mark.  I 
have  referred  already  to  this  case,  for  the  purpose  of  show- 
ing that  a  mark  is  there  distinctly  admitted  to  be  a  sufficient 
signature.  I  quote  it  again  to  show  an  equally  distinct 
admission  that  the  object  of  the  Legislature  was  not  to 
secure  the  signature  of  the  name  as  a  characteristic  mark. 
The  Chief  Justice  says,  in  the  course  of  his  opinion  (page 
412)  that  **no  one  ever  thought  that  proof  of  the  sig- 
nature of  the  party  is  indispensable.  The  will  may  be 
proved  by  citcunutafUial  evidence  doubly  attested.  Where 
the  testator  has  called  witnesses  to  attest  it,  hb  will  shall 
not  be  frustrated  by  circumstances  he  could  not  prevent, 
merely  because  to  proof  of  the  hand-writing  of  the  wit- 
nesses there  cannot  be  added  proof  of  his  own.'' 

The  case  just  referred  to  is  the  last  which  is  to  be  found 
in  our  books  upon  this  question.  If,  however,  it  is  not 
to  be  considered  the  law,  it  suggests,  at  least  Arom  its  pe- 
culiar circumstances,  that  the  question  of  signature  may 
come  to  be  one  to  be  settled  by  writing  masters^  rather  than 
by  lawyers^  and  that  it  may  have  to  be  decided  by  and  by 
precisely  how  well  a  man  must  write  in  order  to  enable  him 
to  make  a  signature  and  a  will  at  all.  Should  the  signa- 
ture, however,  be  legible  to  one  man  and  not  to  anotlier, 
it  might  involve  another  curious  point  of  inquiry,  as  to 
who  was  to  be  the  arbiter,  and  whether  the  question  be- 
longed to  the  province  of  the  Court  or  that  of  the  Jury. 

It  is  worthy  of  remark,  moreover,  because  it  is  materi- 
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al  inthe  present  instance  that  the  ease  just  quoted  sub- 
stantially over-rales  the  ease  of  Danlop  vs.  Danlop*  and 
others  which  have  followed  in  the  same  track  in  regard  to 
the  necessity  of  express  and  positive  proof  of  a  prevums 
direction,  or  the  insufficiency  of  a  subsequent  ratification. 
It  decides  that  a  will  may  be  proved  by  **  circumstantial 
evidence,  doubly  attested."  In  this  view,  however,  the 
marking  and  acknowledgment  would  be  clearly  evidence 
to  authorize  a  Jury  to  infer  a  previous  direction — a  prin- 
ciple which  is  essential  to  the  security  of  those  who  claim 
under  the  wills  of  illiterate  men,  because  not  one  subscri* 
bing  witness  in  twenty,  after  the  lapse  of  years,  would  be 
likely  to  recollect  the  direction  itself. 

It  seems  to  me,  then,  that  the  positions  that  the  use  of 
the  mark  was  not  one  of  the  ndichiefi  intended  to  be  rem- 
edied by  the  act  of  1833,  that  the  object  of  the  Legisla- 
ture was  not  to  secure  in  all  cases  where  it  was  practica* 
ble  the  evidence  which  the  subscription  of  the  name  was 
supposed  to  afford,  and  that  they  did  not  therefore  intend 
to  use  the  word  sign  in  a  new  and  exclusive  sense,  are 
made  out  by  evidence  approaching  as  nearly  to  the  char- 
acter of  demonstrations  as  any  mere  proposition  in  mor- 
als will  conveniently  admit,  if  the  repeated  declarations 
of  the  Supreme  Court  itself  are  to  be  taken  as  authority. 

Supposing,  however,  that  I  should  have  failed  to  make 
out  these  propositions,  the  next  and  last  question  to  be 
decided  is  whether  the  act  of  27th  January,  1848,  declar- 
ing that  all  wills  theretofore  executed  to  which  the  testa- 
tor's name  is  subscribed  by  his  direction  and  authority,  or 
to  which  the  testator  hath  made  his  mark  or  cross,  shall 
be  deemed  and  taken  to  be  valid  in  all  respects — ^provided 
the  other  requisites  under  existing  laws  are  complied 
with — ^is  constitutional? 

I  think  it  is  obvious  that  whatever  the  law  may  now  be, 
after  the  decision  in  Hays  vs.  Harden,  it  is  at  least  suffi- 
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^iently  apparent  that  until  the  case  of  Cavatt's  Appeal» 
which  was  decided  in  1844,  it  was  almost  universally  an* 
derstood  that  a  mark  was  a  sufficient  signing  under  the 
provisions  of  the  act  of  1833 — that  the  case  referred  to 
was  a  surprize  alike  upon  the  profession  and  the  people— 
and  that  if  Elizabeth  Greenough,  the  testatrix,  had  taken 
the  best  professional  advice  in  the  State  at  the  time  of 
making  her  will,  she  would  have  been  told  that  it  was  well 
executed.  If  that  case,  however,  changed  the  law  as  it 
had  been  previously  understood,  it  was  clearly  competent 
to  the  Legislature  to  restore  it  to  its  original  and  well  un- 
derstood meaning. 

The  case  appears  to  be  in  all  its  circumstances  strongly 
analagous  to  that  of  Satterlee  vs.  Matthewson,  16  8.  to 
R.  160.  In  that  case  it  had  been  previously  decided  (18 
8.  A  R.,  183)  that  the  rule  of  law  which  prevents  a  ten* 
ant  from  contesting  the  title  of  his  landlord,  did  not  apply 
to  the  case  of  a  Connecticut  claimant.  The  Legislature 
interfered  at  the  next  session  by  creating  the  relation  of 
landlord  and  tenant  between  the  parties,  so  as  to  bring  the 
ease  within  the  rule,  and  the  act  was  pronounced  consti* 
tutional.  The  ground  taken  by  Judge  Huston,  in  deliv- 
ering the  opinion  of  the  Court,  was  that  the  previous  de- 
cision involved  the  adoption  of  a  new  rule ;  that  **  a  ret- 
rospective decision  of  a  Court  in  the  application  of  a  new 
and  unheard  of  rule  by  which  to  determine  past  contracts, 
is  as  objectionable  as  alegistative  provision" — that  if  adop- 
ted on  the  score  of  policy,  it  does  not  mend  the  matter — 
that  the  Court  have  the  power  to  rescind  a  rule,  even  on 
the  second  trial  of  the  same  cause,  if  they  find  it  to  be  a 
bad  one,  and  that  if  they  might  do  so,  the  Legislature 
might  a  fortiori  do  the  same  thing,  because  their  power  is 
superior  to  that  of  the  Court.  This  reasoning  applies 
with  great  force  to  the  present  case,  and  is  it  seems  to 
me  decisive  of  the  question,  if  it  be  sound. 
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The  act  is  good,  however,  upon  another  prineiple.    It 
is  a  confirming  act    It  was  intended  to  care  an  informaU-- 
iy  in  the  execution,  which  was  supposed  to  avoid  the  will 
— and  it  is  settled  by  repeated  decisions  that  such  acts  are 
constitutional.    Thus  in  Underwood  vs.  Lilly,  10  S.  &;  B* 
101,  it  was  held  that  an  act  of  Assembly  confirming  an  er- 
roneous judgment  under  which  the  title  of  the  plaintiff 
was  divested,  was  constitutional,  and  the  Court  there  say 
that  '^  such  acts  are  not  uncommon,  and  are  very  useful," 
and  that  *^  retrospective  laws  which  only  vary  the  reme- 
dies,  divest  no  right,  but  merdy  cure  a  defect  in  proceed- 
ings otherwise  fair,  the  omiaian  offormaUUee^  tfc.  these  and 
such  like  acts  are  clearly  constitutional."    So  in  Bamet 
vs.  Bamet,  15  S.  &;  B.  72;  Tate  vs.  Stoolfoos,  17  S.  a& 
B*  38 ;  and  Mercer  vs.  Watson,  1  W.  857,  it  is  ruled  that 
acts  of  Assembly  curing  defects  in  the  acknoidedgmentof 
deeds  by  femee  covert  are  constitutional.    Other  causes 
without  number  are  to  be  found  to  the  same  effect,  among 
which  is  that  of  Menges  vs.  Wertman,  1  Barr,  228,  where- 
in a  Sheriff's  sale,  which  was  utterly  void,  was  made  good 
as  against  the  heir.    See  also  Smith  vs.  Marchand's  Ex's. 
7S.  ^B.  200,  Estep  vs.  Hutchman,  14  S.  &B.  485; 
Bleakney  vs.  Bank  of  Greencastle,  17  S.  &;  B.  64,  and 
Walter  vs.  Bacon,  8  Mass.,  472. 

That  the  present  is  a  mere  case  of  informality^  I  think 
cannot  be  doubted.  The  mode  of  signing  is  unquestion- 
ably one  of  the  *'  formalities"  attendant  upon  the  execu- 
tion, and  it  is  so  treated  by  the  Commissioners  in  their 
remarks  upon  the  bill.  If  the  law  pays  respect  to  the 
substance — and  certainly  all  it  aimed  at  was  to  secure  the 
evidence  of  a  deliberate  intent  and  a  complete  execution, 
and  not  to  throw  insurmountable  obstacles  in  the  way  of 
a  devise — ^the  manner  of  execution  is  nothing  but  mere 
form.  If  it  was  considered,  however,  more  important 
that  the  testator  should  subscribe  his  name,  than  that  he 
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shoald  be  allowed  to  dispose  of  his  property  in  his  own 
way,  then,  and  then  only,  wonld  it  be  matter  of  substance. 

The  case  seems  to  me  to  stand,  in  this  view  of  it,  upon 
the  same  footing  as  that  of  Mercer  vs.  Watson,  wherein 
it  was  stated  that  the  principle  settled  before  the  statute, 
waSf  that  the  conveyance  was  not  void,  but  that  the  gran- 
tee  had  failed  to  produce  the  requisite  proof  of  the  exe- 
cution-^that  the  act  dealt  not  with  the  contract  but  with 
the  evidence,  and  that  the  party  complaining  had  but  a 
vested  right  in  the  quality  and  effect  of  the  testimony. ,  If 
it  had  been  provided  that  the  mark  accompanying  the 
name  should  be  understood  to  import  a  compliance,  or 
that,  in  other  words,  the  direction  to  write  the  name 
should  be  presumed  fVom  the  fact  of  attestation,  as  was 
ruled  in  Hays  vs.  Hardin,  or  from  direct  proof  of  the 
marking  and  acknowledgment,  which  was  adjudged  insuf- 
ficient in  Cavatt*s  appeal,  it  would  have  presented  the 
same  circumstances  precisely.  And  yet  in  effect  it  does 
no  more. 

The  case  of  Mercer  vs.  Watson  moreover  decides  in  ac- 
cordance with  the  principle  laid  down  by  Judge  Huston 
in  Satterlee  vs.  Matthewson,  <Uhe  competency  of  the 
Legislature  to  declare  the  law  retrospectively,  so  as  to 
revise  and  overrule  the  decisions  of  the  judicatory,"'  a 
principle  which,  as  the  Chief  Justice  remarks,  had  been 
acquiesced  in  even  by  the  dissenting  Judge  in  the  Su- 
preme Court  of  the  United  States  in  the  former  case,  and 
which  he  himself  declares  to  be  ^*  broad  enough  to  cover 
the  whole  case"  which  he  was  then  considering.  The 
same  principle  is  also  affirmed  in  O'Conner  vs.  Warner, 
4  W.  d&  S.  227,  with  a  limitation,  it  is  admitted,  to  cases 
wherein  the  Judiciary  have  not  yet  fixed  the  meaning  of  a 
doubtful  law.''  That  limitation  is,  however,  expressly 
confined  in  its  operation  to  the  case  of  a  purchaur^  and 
then  only  to  one  who  has  hmghi  an  the  faith  of  a  judicial 
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exporitum  of  the  law.  <^  Porehasers,*'  says  the  Chief  Jas- 
tiee  in  that  case  ^<  have  acted  on  their  own  interpretation 
of  its  meaning,  and  consequently  on  their  own  responsi- 
bility.  They  cannot,  therefore,  complain  of  violated  faith 
^ven  to  the  accredited  act  of  a  constitutional  organ.''  In 
the  present  case  it  is  true  that  the  meaning  of  the  law  has 
been  recently  fixed  in  a  particular  way  by  the  Supreme 
Court.  They  have  done  it,  however,  since  the  execution 
of  the  will,  at  which  period  it  is  not,  I  think,  to  be  doubt* 
ed  that  the  law  was  differently  understood  by  the  Judges 
themselves.  The  plaintiff*  is  not  a  purchaser  but  a  ihiIim- 
teer.  He  has  invested  nothing  upon  the  faith  of  this  ex-* 
position,  which  has  but  divested  the  rights  acquired  by 
others  under  a  different  exposition,  and  conferred  them 
upon  him.  If  a  third  person  had  purchased  under  these 
circumstances,  it  would  scarcely,  even  then,  have  presen* 
ted  a  case  for  the  application  of  the  rule  laid  down  in 
O'Connor  vs.  Warner. 

But  it  is  objected  that  the  act  of  1848  interferes  ^ith  a 
vested  right.  There  is  some  difficulty,  however,  in  de« 
termining  what  is  meant  by  these  terms.  It  is  said  in  the 
case  of  Tate  vs.  Stootfoos,  16  S.  &  R.  36,  that  ''  it  is  not 
intended  by  a  vested  right  that  it  should  be  a  right  to  do 
wrong — to  take  advantage  of  a  mere  slip  inform^  where 
the  transaction  is  a  bona  fide  one."  In  this  view  there  is 
no  such  right  in  the  present  case  with  which  it  can  inter- 
fere. In  accordance,  however,  with  the  doctrine  of  Mer- 
cer vs.  Watson,  it  was  at  best  but  a  vested  right  in  the 
quality  and  effect  of  the  evidence. 

Supposing,  however,  that  such  was  its  eflTect,  it  does 
not  follow  by  any  means  that  the  act  is  unconstitutional. 
*'In  matters  of  civil  jurisprudence,"  as  is  remarked  by  the 
Chief  Justice  in  the  case  of  Mercer  vs.  Watson,  "  stat- 
utes simply  retrospective,  have  not  been  disregarded  by 
the  Courts,  but  for  disobedience  of  some  plain,  palpable, 
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and  pointed  mandate  of  the  Constitutiony*'  and  in  the  same 
case,  speaking  of  the  act  of  Assembly  caring  defective  ac« 
knowledgments  by  married  women,  he  says :  **  although  it 
did  divest  a  right,  it  might  not  be  unconstitational.*'  Thus 
in  Satteriee  vs.  Hatthewson,  and  Henges  vs.  Wertman, 
the  acts  of  Assembly  involved  did  obviously  interfere  with 
rights  of  that  description,  and  yet  in  the  former  case  the 
act  was  held  good  on  the  ground  of  surprize,  and  in  the 
latter  upon  the  footing  of  the  moral  obligation. 

It  is  true  that  retrospective  Statutes  disturbing  vested 
rights  have  been  generally  and  justly  condemned  on  the 
principles  of  general  jurisprudence.  Thus  in  the  Digest 
it  is  said,  nemo  potest  caiuilium  suum  mutate  in  alteriui  injur- 
toni,  a  maxim,  by  the  way,  as  applicable  to  a  Court  as  to 
a  Legislature.  The  rights  referred  to,  however,  are  what 
are  called  ** ahidute nested  rights"  The  doctrine  is  not 
understood  to  apply  to  remedial  Statutes  which  only  con- 
firm rights  already  existing,  and  in  furtherance  of  the 
remedy  by  curing  defects,  and  adding  to  the  means  of  en- 
forcing existing  obligations — 1  Kent,  455.  <<  Such  Stat- 
utes,'' he  says,  *<have  been  held  valid  when  clearly 
just  and  reasonable,  and  conducive  to  the  general  welfare, 
even  though  they  might  operate  in  a  degree  upon  exist- 
ing rights,  as  a  Statute  to  confirm  former  marriages  de- 
fectively celebrated,  or  a  sale  of  land  defectively  made  or 
acknowledged.'*  He  adds,  moreover,  that  **the  legal 
rights  affected  in  these  cases  were  deemed  to  have  been 
yeBieifSubfect  to  the  equity  existing  against  them,  and  which 
the  Statutes  recognized  and  enforced." — ^Ibid,  and  see  4 
Conn.  209;  2  Pet.  627 ;  2  Verm.  234 ;  8  Pet.  88;  2  Sto- 
ry 267. 

The  present  case,  however,  was  no  more  than  a  defec- 
tive conveyance  by  the  ancestor,  and  the  rights  acquired 
by  the  heir  maybe  considered  as  having  vested,  not  abso- 
lutely, but  subject  to  the  equity  of  the  devisee  under  that 

Vol.  IX. — No.  17. 


Digitized  by 


Google 


806  AUTHBllTICATIOIf  OF  WILLS. 

eonveyanee.  !%€  intent  of  the  teetator  may  not  be  a  mif* 
fieient  consideration  to  raise  an  eqnity  which  a  chancellor 
woold  enforce,  bat  if  the  devisee  is  not  a  purchaser,  net* 
ther  is  the  heir,  and  it  might  well  be  permitted  to  the 
Legislatare  in  a  case  so  clearly  just  and  reasonable,  to  giwe 
eflfecttoan  intention  which  has  been  frustrated  either 
through  their  own  obscnrity  in  expressing  their  meaning, 
or  the  uncertainty  prodnced  by  the  langoage  of  the 
Courts. 

The  case  of  Norman  vs.  Heist,  6  W.  Jb  8. 171,  which 
is  relied  on  with  great  confidence  by  the  counsel  for  the 
plaintiff,  was  one  wherein  an  act  of  Assembly  was  pass- 
ed, declaring  abastard  child  to  be  able  and  caprfde  to  in- 
herit the  estate  of  his  mother.  There,  however,  the  act 
was  merely  held  to  be  enabling  Mid  prospective,  and  <he 
question  of  its  constitutionality  left  undetermined.  Aad 
it  is  worthy  of  remark  that  in  that  case  the  Courts  say, 
that  **  the  imcestor  may  have  designed  to  die  intestsAe, 
and  gave  the  property  in  effect  to  his  heiii  by  ib  doing.^^ 
Hie  Act  was  regarded  as  objectionable  because  it  thwart- 
ed the  apparent  intent  of  the  ancestor.  Here,  however, 
there  was  an  undoulrted  intent  to  pass  it  away  by  will,  and 
the  act  of  Assembly  merely  confinns  it 

I  have  only  to  add  that  the  cases  of  Bolton  vs.  Jk>lms, 
and  Dale  vs.  Metcalf,  are  both  cases  of  purchasers,  and 
that  as  against  the  heirs  there  would  have  been  no  difl* 
culty  in  either  of  them. 
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Sii0tntt  (0ottrt  of  ^Uegl)en]j  (0o.,  Jfia. 

COUNTY  OF  ALLEGHENY  vs.  THOMAS  C.  ROWLEY  AND 

OTHERS. 


If  otSoB  for  IB  i^joiietioB  to  stop  the  cirrruif  on  of  tbo  osoBvatioB  in  Qnmt 
•Ireot,  in  pimaaiice  of  the  new  grade,  to  the  greet  danger  of  the  walls  of  the 
OowtHo 


April  21, 1849. 
Opinion  of  the  Court,  per  Lowrie,  Jnstice : 
Much  reliance  is  placed  by  the  Defendants  upon  the 
cases  of  Green  vs.  The  Borough  of  Reading,  9  Watts  382; 
The  Philadelphia  and  Trenton  Railroad  Company,  6 
Whart  45;  Coon  vs.  Monongahela  Navigation  Company, 
6  W.  d&  S.  113 ;  Henry  vs.  The  Pittobarg  and  Allegheny 
Bridge  Company,  8  W.  &  S.  85.  Bat  none  of  these  ca- 
ses go  the  length  of  the  principle  contended  for  here.  In 
the  Reading  case  it  is  apparent  that  there  had  been  no 
previous  regulation  of  the  street,  and  that  the  plaintiff 
had  built  his  house  according  to  his  own  fancy,  without 
asking  that  the  corporation  should  first  regulate  the  grade 
of  the  street  In  the  case  of  Henry  against  the  Bridge 
Company,  the  question  whether  Henry  had  built  on  the 
fidth  of  any  previous  regulation  does  not  appear  to  have 
been  raised ;  and  perhaps,  without  this,  such  a  case  would 
not  again  be  so  decided. 

It  is  true  that,  in  the  case  of  the  Trenton  Railroad  Com- 
pany, it  is  said  that,  in  such  cases,  parties  cannot  com- 
plain of  **  consequential  damages''  not  amounting  to  **  ta- 
king*'  of  private  property ;  and  this  is  repeated  in  the 
eases  of  the  Allegheny  Bridge  Company,  and  Mononga- 
hela Navigation  Company.  But  we  should  do  great 
wrong  to  the  opinions  of  the  Supreme  Court,    if  we 
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•hoald  adopt  these  renuurki  in  all  their  latitadet  irrespee- 
tive  of  their  special  meamng  in  the  cases  to  which  they 

The  case  of  the  Railroad  Company  was  a  case  of  mere 
annoyance  by  the  occapation  of  a  part  of  a  street  for  a 
railroad, — a  case  where  damages  could  not  have  been  re- 
ceived by  any  principle  of  common  law,  and  only  by  vir- 
tue of  clear  and  express  enactment  The  case  against 
the  Monongahela  Navigation  Company  was  also  a  case 
where  the  damages  was  of  sach  a  character  that  there 
was  no  remedy  at  common  law,  being  strictly  itesmtm 
ab$qMe  iigwria^  and  no  remedy  was  provided  by  the  stat- 
ute, or,  if  there  was,  the  statutory  remedy  was  not  pur- 
sued. Any  expressions  of  the  court  seeming  to  assert 
anything  beyond  the  requirements  of  the  case  before 
them,  are  subject  to  be  modified  and  construed  in  accor- 
dance with  the  general  principles  and  maxims  of  th0  law. 
And  it  should  be  observed  that,  ifi  that  case,  one  of  the 
judges  felt  himself  called  upon  to  dissent  from  the  lati- 
tude of  the  expressions  used.  In  the  case  of  the  Bridge 
Company,  the  Court  limit  their  language,  as  to  exemption 
from  liability  for  damages,  to  a  case  of  damage,  **  una- 
voidably" arising  from  the  doing  of  the  work,  and  allow 
a  recovery  for  **  negligence  and  gratuitous  injury .** 

These  cases,  therefore,  are  not  inconsistent,  in  their 
true  principle,  with  thos^  wherein  the  City  of  Pittsburgh 
was  held  liable  for  consequenlial  damages  for  the  negli- 
gence of  its  officers  in  making  excavations  in  the  streets, 
one  of  which  was  affirmed  in  the  Supreme  Court,  though 
I  have  failed  to  find  it  in  the  books.  They  are  the  same 
in  principle  with  the  cases  of  Uollister  vs.  The  Union  eo. 
9  Conn.  R.  438,  relative  to  the  improvement  of  the  Coa^ 
necticut  river;  Lansing  vs.  Smith,  8  Cow.  146,  as  to  the 
Albany  basin ;  Spring  vs.  Russel,  7  Oreenl.  27S,  as  to  the 
improvement  of  the  Saeo  River;  and  Rex  vs.  Pegham,  15 
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Eng.  C.  L.  237 — all  of  these  eases  being  decided  apon 
the  principle  that  the  damage  was  of  that  remoie  conse- 
queniial  character  not  remediable  at  common  law.  1  De- 
nio  91 ;  466. 2  id.  433 ;  8  HiU  612;  11  Met  55;  25  Eng. 
C.  L.  634;  16  East  215;  15  East  372. 

And  even  if  there  should  be  thoaght  to  be  some  incom- 
patilnlity  between  the  ea»e$  and  the  principki  on  this  sub- 
jects what  matters  it  9  Human  judgment  must  often  fail 
in  the  application  of  principles ;  but  the  judge's  duty  is 
fiiUy  performed,  if  he  has  conscientiously  and  earnestly 
endeavored  to  be  right  The  law  is  not  made  up  of  ca$^ 
est  hni  of  principleif  and  those  principles  still  remain, 
even  though,  in  particular  cases,  they  have  not  been  al- 
lowed their  proper  effect  There  must  always  be  a  mar- 
gin of  doubtful  territory  along  the  confines  of  correlative 
principles,  and  cases  may  occasionally  stray  over  the  in- 
visible boundary  into  a  foreign  jurisdiction;  but  there 
still  remains  a  juspoitlimimi^ — a  right  of  return  to  their 
native  citizenship. 

It  is  said  that  consequential  injuries  to  private  property 
not  amounting  to  a  <'  taking"  for  public  use,  are  not  with- 
in the  protection  of  the  constitution ;  and  the  language 
of  the  Supreme  Court  in  the  cases  of  the  Trenton  Rail- 
road Company  and  the  Monongahela  Navigation  Compa- 
ny, is  quoted  in  support  of  the  assertion.  But  we  do  not 
ascertain  the  principles  of  the  law  or  of  any  science  by 
picking  up  detached  sentences  or  opinions  of  its  best  pro- 
fessors. The  language  of  the  Supreme  Court  is,  no 
doubt,  accurate  in  its  application  to  those  cases,  and  we 
shall  misunderstand  it  if  we  apply  it  to  a  case  different  in 
principle.  It  is  merely  saying  that  injuries  of  a  character 
not  remediable  by  the  common  law,  or  the  law,  as  appli- 
cable between  citizen  and  citizen,  whether  statute  or 
common  law,  are  not  within  the  protection  of  the  con- 
stitution against  the  public  or  its  agents. 
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If  it  kms  any  diflbrrat  flMftninff  it  sMiiif  to  me  that  it 
may  (mve  refereaee  to  that  daiita  of  the  eonstitation 
which  relates  to  corporations  taking  property  for  paUie 
use.  Then  it  may  he  nnderstopd  as  declarinf  eonseqnen- 
tial  damages,  arising  ftom  public  works,  constmetCNl  by 
individuals  or  corporations,  cannot  be  ascertained  until 
the  works  are  erected,  and  therefore  cannot  be  within  the 
protection  of  that  clause  of  the  constitution  which  re- 
quires payment  or  security  before  the  work  is  done.  I 
cannot  say  that  the  court  intended  anything  of  this  sort, 
but  the  cases  show  that  they  had  this  clause  of  the  consti- 
tution in  their  mind. 

If  either  of  these  views  is  correct,  then  these  expres- 
sions are  not  at  all  inconsistent  with  the  provisions  of  the 
Bill  of  Rights,  forbidding  a  man's  property  to  be  taken  or 
Implied  to  public  use,  without  justcompensation,andsecur- 
ing  to  every  man  a  full  remedy  by  due  coarse  of  law/Sw 
efMTjf  infWTjf  done  him  in  lands,  goods,  person  or  reputai- 
tion,  nor  with  the  spirit  of  the  United  States  constitotimi 
forbidding  all  laws  impairing  cantraeU.  They  are  not  at 
all  inconsistent  with  the  jurisprudence  of  otiier  States, 
where  it  is  considered  that,  by  constitutional  provisions 
similar  to  ours,  private  property  is  protected  against  all 
invasion,  injury,  destruction  or  diminution,  without  just 
compensation.  7  Mass.  894 ;  12  id.  468 ;  2  Johns.  Ch.  R. 
486;  5  Cow.  175;  5  Wend.  428;  18  id.  872;  17  Johns. 
185;  6  Rand. 245;  1  N.  Hamp.  888:  4id.527;  5Ham. 
410.  And  here  I  may  quote  the  language  of  the  court  in 
the  case  ex  parte  Jennings,  6  Cow.  525,  where  damages 
were  allowed  for  the  diminution  of  a  private  watercourse, 
by  a  diversion  for  the  supply  of  the  Erie  canal,  the  court 
remarking— <*  individual  property  cannot  be  taken,  ort 
which  is  the  same  thing,  individual  rigktiimpairedf  for  the 
benefit  of  the  public  without  just  compensation.  Such  is 
the  language  of  the  common  law  and  of  the  constitution. 
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It  would  be  derogating  from  the  justice  of  the  Legislatare 
to  suppose  they  would  stop  short  of  providing  for  com- 
pensation in  such  a  case.'* 

In  relation  to  our  own  State,  I  know  of  no  ground  for 
charging  the  Legislature  with  such  injustice*  The  con- 
stitation  designs  to  furnish  a  full  and  honest  protection  to 
prirate  rights,  and,  so  far  as  I  have  observed,  the  Legis- 
lature have  so  construed  it  and  honestly  regarded  it.— 
Even  in  the  cases  of  the  Trenton  Railroad  Company,  and 
Monongahela  Navigation  Company,  full  provision  is  made 
for  all  damages,  as  well  direct  as  consequential,  which  the 
law  regards  as  such ;  in  the  Raihroad  case  the  remedy  be- 
ing for  injury  and  damages  sustained  by  reason  of  said 
Railroad.'*    Acts  1881-2  p.  92. 

The  particular  injury  complained  of  in  the  case  of  Coon 
vs.  Hon.  Nav.  Co.  appearing  not  to  have  been  provided 
for,  the  Legislature  immediately  corrected  their  error. 
Acts  1844  p.  890.  The  same  honest  provirion  for  all  le- 
gal injuries  is  found  in  the  law  relating  to  the  Harriri>urg 
and  Pittsburgh  Turnpike  road,  Acts  1805-6  p.  857,  which 
maybe  called  the  pattern  act,  its  form  being  followed  in 
most  others.  Also  in  the  laws  for  constructing  the  Penn- 
sylvania Canal.  Acts  1825-6  p.  57.  And  in  all  acts  au- 
thorizing public  improvements,  which  I  have  examined, 
of  which  I  refer  to  a  few.  Acts  1827-8  pp.  182,  801. 
Acts  1846  p.  820.  Acts  1847  p.  84,  and  1848,  pp.  572, 
580. 

I  find,  therefore,  no  proper  ground  for  supposing  that, 
in  our  state,  the  constitutional  protection  of  private  rights 
is  less  regarded,  by  either  the  courts  or  the  legislature, 
than  it  is  elsewhere. 

It  would  be  a  monstrous  doctrine,  that  individuals  and 
corporations  are  liable  for  no  consequential  damages  aris- 
ing from  the  execution  of  a  power  granted  by  act  of  leg- 
lature,  except  such  as  are  provided  for  in  the  act   I  know 
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of  BO  diferoBeo  in  degree  between  etatatory  and  eommon 
law  rights.  Both  are  equally  entitled  to  jMroteetion.  In 
the  exercise  of  either,  proper  regard  must  be  had  for  the 
rights  of  others.  The  claims  of  neither  can  rise  above 
the  BBtnral  rights  at  man  seeored  by  the  constitation.      * 

It  is  a  eonseqnential  iiqnry,  if  I  overflow  my  neigh- 
bor's land  by  adam  erected  on  my  own  land,  and  it  is  not 
less  remediable,  whether  I  claim  to  do  it  at  common  law 
or  onder  a  statute.  It  is  a  consequential  iiqury,  if  I  di« 
rert,  by  a  drain  on  my  own  land,  a  watercourse  naturally 
flowing  through  my  neighbor'st  and  a  statutory  license 
would  be  but  a  cobweb  shield  against  the  justice  of  the 
constitution. 

It  is  true  that  acts  of  assembly  are  sometimes  passed 
authorising  public  improvements,  in  which  it  is  omitted 
to  make  full  provision  for  injury  to  private  rights.  But, 
in  such  cases,  the  common  remedies,  existing  between 
citiien  and  citisen  in  similar  cases,  remain,  be  they  legal 
or  equitable  in  form.  If  the  statutory  remedy  be  not 
complete,  the  ordinary  remedies  remain  open  to  the  suit- 
or. 4  Eng.  Ch.  Rep.  878;  11  Ohio  Rep.  406,  2  John.  Ch. 
R.162. 

For  this  reason  it  is  hard  to  imagine  a  case  in  which  an 
act  of  assembly  authorising  the  taking,  of  private  prop- 
erty for  public  use  can  be  unconstitutional,  unless  it  posi- 
tively attempt  to  take  away  the  right  to  compensation. 
It  can  be  no  objection  that  the  act  provides  no  remedy, 
for  the  constitution  provides  it,  by  securing  to  the  person 
injured  the  usual  remedies  applicable  to  such  wrongs.  It 
imposes  upon  the  Judiciary  the  duty  of  giving  full  redress, 
and  it  would,  perhaps,  be  more  in  accordance  with  the 
spirit  of  the  constitution  that  a  general  remedy  should 
be  provided  for  all  such  cases,  through  the  courts,  than 
that  special  remedies  shall  be  provided  in  each  act  which 
authorizes  the  improvement- 
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Are  the  plaintiffs  without  remedy  becanse  the  defend- 
ants are  acting  under  the  aathority  of  the  city  of  Ktts- 
hwfht  In  other  words,  may  public  corporations  invade 
private  rights,  and  the  eitisen  have  no  redress?  Certain- 
ly the  constitution  draws  no  such  distinction,  and  intends 
BO  such  immunity,  even  to  the  state  itself.  When  the 
Supreme  Court  declared  this  city  liable  for  the  negligence 
of  its  agents  in  its  improvements,  and  a  township  liable 
for  injuries  arising  from  bad  roads,  5  W.  dt.  8.  545,  they 
declared  the  true  spirit  of  American  rights,  and  sustained 
the  enlarged  principles  of  modem  jurisprudence.  And 
it  may  now  be  assumed  that  public  corporations  as  well 
as  private  are  responsible  for  wrongs  done  under  their 
au^ority  in  the  same  manner  as  individuals,  4  8.  dt  R., 
16 ;  •  id.  101 ;  4  Eng.  Ch.  R.  878 ;  9  Conn.,  486;  3  Hill 
N.  T.,  612;  2  Denio,  438;  1  id.,  91 ;  10  Ohio,  150;  15 
id.,  474;  4Ham.,  500;  1  id.,  86;  Wright,  603;  7  Mass., 
187;  Cowp.,  86;  25  Eng.  C.  L.,  684;  8  Wils.,461;  2 
Wm.  Bl.,  624. 

I  observe  that  many  English  authorities  are  often  cited 
in  eases  of  this  sort,  to  show  that  acts,  of  the  character 
here  complained  of  are  not  the  subject  of  action ;  but 
generally  they  show  no  such  thing ;  and  yet  I  think  they 
have  had  an  unhappy  effect  upon  many  of  the  decisions 
in  this  country,  when  the  constitutional  protection  has 
been  overlooked.  These  cases  do  not  justify  the  act^  but 
the  periOH  performing  it,  because  of  his  acting  under  the 
authority  of  parliament.  But  there,  that  authority  is  par- 
amount, and  the  fault  is  not  that  of  the  officer,  but  of  the 
goverment  which  enjoins  the  duty,  and  to  it  also  can  the 
citizen  resort  for  redress.  But,  with  us,  the  constitution 
is  paramount,  and  the  law  which  authorizes  an  invasion 
of  private  property,  furnishes  no  protection  against  the 
right  to  demand,  and  the  duty  of  paying  the  just  compen- 
sation which  the  constitution  secures,  4  T.  H.,  794 ;  6 
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Tmniit29;9EBg.ai^237,8S7}a8i<L,S7;  17ii.i 
18  East,  900. 

Haviiif  thus  ditpoMd  of  the  most  •eriou  ofcgactaow 
wged  hj  the  defeadantSy  it  remains  to  iaqoire  whether 
the  act  complained  of  is  <<  contrary  to  lawt  and  prrjadisial 
to  the  interests  of  the  commonity  and  to  the  rights^ki« 
diyidnals.*' 

It  is  not  denied  that  the  spirited  the  law  protects  a  eor- 
poration»  or  quoii  corporation,  such  as  the  coonty  of  Al- 
legheny, equally  with  an  indifidaal  citisen.  It  will  also 
he  conceded  that  the  destmction  of  this  Conrt  Honse 
woald  he  prejndicial  to  the  interests  of  the  commonity. 

Is  then  the  act  of  catting  down  the  street,  according  to 
a  new  grade,  without  taking  proper  precautions  to  secmre 
bnildings  erected  on  the  path  of  the  old  grade,  contrary 
to  law. 

I  am  not  prepared  to  say  that  the  power  of  the  corpo- 
ration as  to  fixing  grades  is  exhaosted  by  being  once  ex- 
ercised, for  there  is  great  reason  and  high  anthority  against 
sdch  a  condasion,  8  Wheat  588.  It  is  true  that  the  prin- 
ciple of  the  Cherry  Alley  case,  7  Watts  4S0,  amy,  at  first 
glance,  seem  to  present  an  analogy  against  the  power* 
Bat  I  think  there  is  a  manifest  distinctioa  between  asaa« 
ming  possession  of  another's  property,  and  the  injorioas 
nse  of  one's  own.  One  may  misuse  his  own  property  sub- 
ject to  the  proper  penalty,  while  he  is  allowed  no  power 
at  aU  oTcr  another's.  The  corporation  may  abuse  its 
power  over  the  streets ;  but  it  cannot  shift  these  streets 
OTcr  upon  private  property,  4  Johns.  Ch.  B.  58.  It  amy 
be  estopped  by  its  own  settlement  of  the  Jfoetof  the  streets, 
yet  not  held  to  any  particular  degree  or  mode  of  tsipree- 
img  them. 

May  the  corporation,  then,  alter  the  grade  without 
making  compensation  for  the  injury  thus  occasioned,  of 
properly  securing  the  buildings  endangered  by  the  alter- 


Digitized  by 


Google 


JUDGE   LOWEIIC'S   OPINION.  315 

ation?    Iq  other  words,  is  sach  an  act  an  invasion  of  pri- 
nce rights? 

On  this  point  it  is  not  necessary  to  question  the  ex- 
treme decisions  in  favor  of  the  right  of  digging  on  one's 
own  land,  on  the  maxim  o^w  est  tofam,  efui  e$t  ab  imo  tif- 
qmmdatlmm.  12  Mass.,  220 ;  10  Met  871 ;  nor  to  argae 
in  favor  of  the  reatondNe  use  of  one's  own  rights  on  the 
maxim,  ne  uiere  imo  mi  aUenmm  nam  lmda$.  3  Camp.  806 ; 
iaEng.C.L.45;  TWatts  460;  41lan.ft6ra.  790;  17 
Johns.,  92 ;  8  id.,  421. 

By  the  common  law,  an  ancient  bnilding,  though  built 
to  the  line,  and  ancient  lights  opening  out  upon  the 
grounds  of  another,  may  claim  to  be  protected  from  inju- 
ry by  any  use  of  the  adjoining  land  inconsistent  with  their 
enjoyment:  22  Eng.  C.  L.  205;  17  id.  488;  6  id.  528; 
9  id.  221.  It  matters  not  whether  these  particular 
cases  would  be  recognized  here  as  law  or  not  It  is  the 
principle  that  I  seek  the  use  of;  and  that  is,  wherever  a 
grant  is  proved,  or  is  by  law  presumed  to  exist,  the  right 
possessed  under  it  will  be  protected ;  and  the  party  has 
his  election,  to  proceed  either  in  the  common  law  or  equi- 
ty form:  3  Danl.  Ch.  P.,  1850-1875;  2  Story  Eq.,  ^926- 
958 ;  3  Eng.  Ch.  R.,  49.  And  it  may  be  safely  said,  that 
whenever  a  party  can  establish  a  grant  of  the  privilege 
claimed,  the  court  will  interfere  to  enjoin  against  the  in- 
fringement of  the  privilege,  or  to  furnish  the  proper  com- 
pensation :  3  Eng.  Ch.  R.,  7;  11  id.,  11 ;  8  Page,  351 ;  4 
id.,  169 ;  2  Ves.  Sr.,  453.  And  an  injunction  is  a  proper 
remedy  against  all  improper  exercise  even  of  lawftil  au- 
thority of  this  character :  2  John  Ch.  R.  463 ;  4  Eng.  Ch. 
R.  378;  1  Baldwin,  205 ;  7  W.  &  S.,  107. 

In  the  case  before  us,  the  fact  that  the  Court  House 
was  built  upon  the  faith  of  a  regulation  duly  made,  is,  in 
legal  contemplation,  equivalent  to  a  grant  of  the  right  to 
have  the  wall  sustained  by  the  street,  according  to  that 
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legnUtioD.  It  it  a  gnrnt  whieh  cannot  be  revoked,  with- 
out compensation  for  the  injury  sostained  by  the  revoca- 
tion. If  the  injury  threatened  is  imminentt  and  not  easi- 
ly compensated  in  damages,  the  work  must  be  stopped 
until  proper  means  can  be  taken  for  securing  the  founda- 
tions, by  underpinning  the  walls  on  the  most  approved 
plan. 

Even  if  we  are  wrong  in  our  judgment  that  the  city  has 
power  to  alter  the  grade  once  fixed,  we  cannot,  in  this 
case,  we  think,  grant  a  perpetual  injunction  as  the  final 
remedy,  on  account  of  the  delay  of  the  County  Commis- 
sioners in  applying  for  it,  until  after  a  great  part  of  the 
regulation  has  been  executed,  and  many  of  the  houses  al- 
tered to  suit  it  1  Craig  Ml  Ph«,  01;  1  Swaas^  250;  11 
Eng.  Ch.  R.,  11 ;  5  Yes.  688. 

That  the  terrace  wall  will  certainly  fall,  and  at  least, 
the  portico  with  it,  if  the  grading  be  completed  is  agreed 
by  nearly  all  the  witnesses.  That  the  mischief  is  of  that 
character,  technically  called  irreparable,  will  not  be  dis- 
puted. Whem  the  catastrophe  may  happen,  is  of  course^ 
matter  of  conjecture ;  and  certainly,  we  are  not  bound  to 
await  the  actual  test  of  the  judgment  of  the  witnesses* 
We  cannot  allow  the  danger  to  public  business,  and  the 
lives  of  the  citizens  attending  Uie  various  courts,  to  be 
increased  by  any  further  excavations,  until  further  advis- 
ed, or  until  the  wall  is  properly  secured. 

It  is  for  the  representatives  of  the  city  and  county  respec- 
tively, to  decide  whether  this  cause  shall  proceed  to  a  final 
adjudication  in  this  form,  or  whether  they  will  amicably 
agree,  both  as  to  the  time  and  manner  of  carrying  on  the 
grading  and  securing  the  wall,  and  leave  the  question  of 
damages  to  be  settled  in  a  common  law  form  of  action. 
If  they  should  make  no  arrangement,  the  Court  will  have 
to  determine,  if  required,  how  near  to  the  wail  the  Cor- 
poration may  carry  on  its  excavations.    In  the  meantime^ 
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the  plaintift  can  have  an  injanction  to  stay  the  excavation 
entirely,  until  answer  and  farther  order,  on  giving  bail  in 
$2,000. 

Messrs.  Todd  and  Forward  for  the  motion. 

Messrs.  Scully  and  Shalcr  contra. 


€)l(ott  9.  f^amkinB^^Mn  (f  quits- 

In  ike  DUiria  Court  of  ike  United  States  for  the  District 
of  Wisconsin^  kaving  tke  Jurisdiction  of  a  Circuit  Court. 

THOMAS  W.  OLCOTT  vs.  WILUAM  HAWKINS.  ^ 

P«petiial  ii^jiiiiotion  in  fiiror  of  Woodworth's  patent  for  planing,  tongning 
tad  groonng  baardf,  Ac. 

This  case  was  heard  upon  bill,  answer,  proofs  and  ex- 
hibits ;  and  was  argned  by  Messrs.  Finch  Sl  James  for  the 
plaintiff,  and  by  Messrs.  A.  Smith  and  Payne  for  the  de- 
fendant. At  a  special  term  held  at  the  city  of  Milwankie, 
on  the  first  Monday  of  April,  1849,  an  opinion,  of  which 
the  following  is  the  substance,  was  delivered  by  Miller, 
Jndge. 

The  bill  represents  that  letters  patent  were  issued  to 
William  Woodworth,  in  December,  1828 ;  and  were  re- 
newed to  William  W.  Woodworth,  as  administrator  of 
said  William  Woodworth  (the  patentee)  deceased.  That 
by  an  act  of  Congress,  approved  February  26th,  1845,  the 
said  patent  was  extended.  This  patent  is  for  an  improve- 
ment in  the  method  of  planing,  tonguing,  grooving  and 
cutting  into  mouldings,  &c.,  either  plank  or  boards,  or 
.any  other  material;  and  for  reducing  the  same  to  an 
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equal  width  or  thiekneM,  he.  For  Ike  parpote  of  pUuH 
ing  tft.  the  plank  or  iMNurdt  may  be  placed  on,  or  againM 
a  suitable  carriage,  resting  on  a  frame  or  platform,  so  as 
to  be  aeted  upon  by  a  rotary  cutting,  or  jduiiig  and  redu- 
cing wheel ;  which  may  be  made  to  reyolye,  either  hori- 
lontally  or  yertically ;  and  the  cutters  on  this  wheel  are 
made  to  cut  upwards  from  the  reduced  point  of  the  plank 
to  the  said  surface.  After  the  board  or  plank  passes  the 
planing  cylinder,  and  as  soon,  or  as  fast  as  the  planing 
cylinder  has  done  its  work  on  any  part  of  the  Imird,  or 
idank,  the  edges  are  brought  into  contact  with  two  re- 
Tolying  cutter  wheels,  for^he  purpose  of  grooving  and 
matching.  The  carriage,  on  which  the  board,  or  plank, 
are  placed,  may  be  moTed  forwards  by  means  of  a  rack 
and  pinion,  by  an  endless  chain  or  band;  or  by  geared 
friction  rollers. 

Assignments  and  conveyances  from  W.  W«  Woodworth 
to  the  plaintiff,  through  sundry  persons,  *«of  all  his  right, 
title  and  interest,  which  the  said  W.  W.  Woodworth  then 
had,  in  and  to  the  said  exclusive  privfleges  within  the  ter- 
ritory of  Wisconsin,  to  the  number  of  thirty-one,  are  al- 
leged and  proven.  Said  assignments  were  recorded  mons 
than  three  months  after  the  date  of  their  execution. 

The  defendant,  in  his  answer,  denied  having  made  and 
set  up u  machine;  in  all  its  material  parts  substantially 
like  and  upon  the  plan  of  the  machine  described  in  Ae 
bill  and  letters  patent  to  Woodworth.  He  ftirther  stated 
that  he  constructed  and  put  in  operation  a  machine  for 
planing  boards,  and  is  still  using  it;  and  that  it  is  not  % 
violation  of  the  Woodworth  patent ;  but  in  conformity  to 
a  patent  to  Robert  Luscombe,  for  an  improvement,  dte. 
He  admits  that  he  did  annex  to  his  machine,  machinery 
for  tonguing  and  grooving,  which  is  covered  by  the  Wood- 
worth  patent.  The  patent  to  Luscombe  consists  of  a 
moveable  or  receding  face,  which  is  to  act  in  connexion 
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with  a  wheel,  to  whieh  gouges  and  irons,  similar  to  plain 
bits,  are  attached  for  the  purpose  of  planing. 

The  patent  act  of  July  4,  1838,  ch.  367  §11,  provides 
«<  that  every  patent  shall  be  assignable  in  law,  either  as  to 
the  whole  interest,  or  any  undivided  part  thereof,  by  any 
instrument  in  writing ;  which  assignment,  and  also  every 
grant  and  conveyance  of  the  exclusive  right,  under  any 
patent,  to  make  and  to  grant  to  others  to  make  and  «se, 
the  thing  patented,  within  and  throughout  any  specified 
part,  or  portions  of  the  United  States,  shall  be  recorded 
in  the  Patent  Office  within  three  months  from  the  execu- 
tkm  thereof/'  The  deed  from  Woodworth  is  a  grant  and 
conveyance  to  the  grantee,  his  executors,  administrators 
and  assigns,  of  the  exclusive  right,  under  the  patent,  to 
make  and  use,  and  to  grant  to  others  to  make  and  use 
the  machine  within  and  throughout  the  Territory  of  Wis- 
eoosin,  to  the  number  of  thirty.  It  is  more  than  a  mere 
license ;  it  is  '*  a  full  consent,  permission  and  license  to 
him,  his  executors,  administrators  and  assigns  to  construct 
and  use  thirty  machines  within  Wisconsin ;  with  authori- 
ty to  commence  and  prosecute  to  final  judgment,  any  suit, 
or  suits,  for  the  infringement  of  said  patent,  within  said 
Territory,  accompanied  with  a  covenant  not  to  construct, 
or  use,  or  give  a  license  for  such  purpose,  any  machines, 
within  the  territory.  The  case  of  Woodworth  Sc  Bunn 
Ts.  Wilson,  4  Howard  712,  is  in  point  The  deed  from 
Woodworth  to  Bunn  is  the  same  as  this  one,  except  that 
Bunn  was  authorized  to  commence  and  prosecute  suite  in 
the  name  of  Woodworth,  or  in  his  own  name.  The  Su* 
preme  Court  decided  that  Bunn  was  an  assignee  of  the 
exclusive  right,  within  the  territorial  limits,  described  in 
his  deed. 

That  part  of  the  act,  requiring  deeds,  or  assignments, 
to  be  recorded  within  three  months  is  merely  directory ; 
and  except,  as  to  intermediate  bonajide  purchasers  with- 
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oat  noticey  any  sabteqnent  recording  of  such  papers  is 
sufficient  to  pass  the  title  to  the  assignee — ^Brooks  vs.  By- 
am,  28toi7*s  Rep.  525 ;  Boyd  vs.  Malpint  8  McClean  R. 
427.  The  defendant  does  notcome  within  this  exception. 
He  does  not  pretend  to  be  a  hanm  Jide  purchaser  without 
notice. 

There  is  no  doabt  of  the  validity  of  the  Wood  worth  pa- 
tent It  has  been  sustained  in  several  Circuit  Courts  of 
the  United  States,  against,  probably,  every  other  machine 
constructed,  in  almost  every  variety  of  shape  and  form. 
The  Supreme  Court  has  sustained  it ;  and  Congress,  by 
a  special  act  has  extended  it  It  is  considered  a  highly 
meritorious  and  important  patent  right 

The  patent  to  Luscombe,  for  his  improvement,  cannot 
aiTect  tiie  plaintiff,  if  the  defendant's  machine  is  an  in- 
fringement of  the  Woodworth  patent 

Woodworth  claims,  *<  as  his  invention,  the  improve- 
ment and  application  of  cutter,  or  planing  wheels,  to  plan- 
ing boards,*'  Sec.  He  describes  how  the  several  opera- 
tions may  be  so  combined  as  to  plane,  tongue  and  groove 
at  the  same  time.  The  application  of  the  planing  cotters 
to  planing  boards,  Sec.  together  with  the  action  of  the 
other  cutters  constitute  the  invention.  This  invention 
consists  of  a  combination  of  known  mechanical  powers, 
by  which  certain  results  are  produced.  This  patent,  by 
its  terms,  being  for  a  new  combination  of  existing  ma- 
chinery, or  machines ;  and  not  clidming  any  improvement 
or  invention,  except  the  combination,  unless  that  combina- 
tion is  substantially  violated,  the  patentee  is  not  entitled 
to  any  remedy  for  the  use  of  parts  of  the  machinery. 
The  enquiry  is  not  whether  any  part  of  the  combination 
has  been  used  since  the  patent,  but  whether  the  whole 
combination  has  been  substantially  violated.  Prouty  Se 
Mears  vs.  Ruggles,  etal,  16  Peters,  886 ;  Bamet  Se  Storms 
vs.  Hall,  et  al,  1  Hason  Rep.  447 ;  Moody  vs.  Fiske,  t  id. 


Digitized  by 


Google 


OLCOTT  VS.  HAWKINS.  321 

112;  Evans  vs.  Eaton,  3  Wheat  454 ;  Howe  vs.  Abbot,  2 
Story's  Rep.  190. 

The  principle  of  two  machines  may  be  the  same,  and 
their  form  or  proportions  different.  Their  external  me- 
ehanism  may  be  apparently  different,  and  they  may  sub- 
stantially employ  the  same  power  in  the  same  way.  The 
word  **principl^^  means  the  operative  cause,  by  which  a 
certain  effect  is  produced ;  the  combination  of  certain 
mechanical  powers ;  the  mode  of  operation.  Upon  .the 
question  o(  principle  we  may  arrive  at  a  correct  conclu- 
sion, by  ascertaining  what  is  the  result  which  the  inven- 
tion is  designed  to  produce.  Whatever  is  essential  to 
produce  the  appropriate  result  of  a  machine,  independ- 
ently of  its  mere  form,  is  a  matter  of  principle.  By  this 
combination,  the  board  is  planed  upon  its  surface,  tongued 
on  one  edge,  and  grooved  on  the  other,  by  one  operation. 
Now,  where  this  is  produced  by  a  combination  of  the 
same  mechanical  powers,  though  the  machines  may  be 
somewhat  different  in  their  structures,  in  principle  they 
are  the  same.  The  frame  rollers  and  matchers  of  these 
two  machines  are  the  same  in  principle.  The  only  ques- 
tion is,  whether  the  planing  part  of  the  defendant's  ma- 
chine is  an  infringement  of  the  Woodworth  patent.  This 
is  a  point  of  some  difficulty.  It  involves,  like  almost  ev- 
ery one  arising  in  patent  cases,  not  so  much  general  prin- 
ciples, as  the  minute  and  subtle  distinctions  which  occa- 
sionally arise  in  the  application  of  those  principles. 

Thepatentact  contemplates  two  classes  of  persons  as  pe- 
culiarly appropriate  witnesses  in  patent  cases,  viz :  1st, 
Practical  mechanics,  to  determine  the  sufficiency  of  the 
specification,  as  to  the  mode  of  constructing,  compounding 
and  using  the  patent ;  2d,  Scientific  and  theoretic  mechan- 
ics to  determine  whether  the  patented  thing  is  substantially 
n«w  in  itsstmctnre  and  mode  of  operation,  ora  mere  change 
of  equivalents.   The  second  is  by  fhr  the  higher  and  more 
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important  of  the  two.  Allen  vt.  Blunt,  8  Story's  Rep. 
740.  The  court  has  been  favored  with  the  testimony  of 
operatives  and  mechanics  of  intelligence ;  but  not  suffi- 
ciently with  that  of  experts,  or  men  of  science,  which  is 
genendly  necessary  to  a  proper  understanding  of  the  prin- 
ciple involved,  ^e  witnesses  speak  generally  of  the 
planing  wheels  and  of  certain  principles  connected  there- 
with :  but  do  not  enter  into,  either  an  analysis  of  those 
wheels  from  actual  measurement ;  or  a  mathematical  de- 
monstration of  those  principles,  sufficient  to  satisfy  a 
mind  enquiring  after  truth. 

The  machine,  as  described  by  the  witnesses,  to  have 
been  constructed,  according  to  the  specifications  accom- 
panying the  Woodworth  patent,  the  axis  of  the  cylinder 
is  horizontal,  and  the  knives  are  used  in  various  forms ; 
and  as  the  board  passes  under,  and  the  cylinder  revolves, 
the  knives  operate  upon  the  principle  of  the  adze.  Up- 
on the  defendant's  machine,  the  planing  is  performed  by 
a  wheel  which  turns  upon  an  upright  shaft  with  knives 
and  gouges  set  in  and  on  the  edge  of  the  wheel.  The 
gouges  on  the  edge  of  the  wheel  take  oif  the  the  super- 
abundant stuff,  and  the  knives  finidi  the  work.  The 
board  passes  to,  and  under  the  planing  wheel,  by  the  same 
means  as  the  Woodworth  patent. 

The  witnesses  generally  described  the  principle  of  cut- 
ting away  the  surface  of  the  board  upon  the  Woodwcnrth 
patent  to  be  that  of  an  adze ;  and  the  principle  of  the  de- 
fendant's machine,  to  be  that  of  a  common  plane  travers- 
ing across  the  board,  moving  in  lines  parallel  to  the  sur- 
fhce,  which  it  finishes.  They  generally  state  that  the  two 
machines  are  different  in  principle,  lliey  speak  in  gen- 
eral terms  of  the  dissimilarity  of  the  machines,  in  refer- 
ence to  the  cylinder  and  the  wheel ;  and  the  adze  and 
the  plane  cut.  Some  of  the  witnesses  state,  that  the  bed 
plate  in  the  Woodworth  machine  is  intended  to  be  a  per- 


Digitized  by 


Google 


OLCOTT  VS.  HAWKINS.  328 

feet  level;  and  in  the  defendant's,  is  the  fallest  at  the  line 
the  cutters  travel  over  wjiile  performing  their  work,  and 
in  form  is  circular.  Also,  that  the  board  is  depressed  af- 
ter being  planed,  to  avoid  the  back  cut  or  lash.  That  at 
the  point  where  the  cutters  strike,  in  the  defendant's  ma- 
chine, the  board  is  parallelled  with  the  face  of  the  wheel; 
and  that  it  was  necessary  to  incline  the  board  to  the  face 
of  the  wheel ;  and  that  the  part  of  the  board  planed  is 
depressed.  They  have  not  given  the  court  to  understand 
whether  the  cylinder  upon  the  Woodworth  machine  is  a 
perfect  cylinder,  or  not  If  it  is  not,  then  the  cut  would 
not  be  strictly  that  of  an  adze.  But  be  that  as  it  may ;  if 
the  disc  of  Uie  defendant's  wheel  should  not  be  exactly 
plane,  but  in  the  least  dished,  the  appropriate  motion  of 
the  adxe  is  introduced.  The  same  principle  may  be  oc- 
casioned by  adjusting  the  board  to  the  face  of  the  wheel, 
as  described  by  the  witnesses.  And  as  the  bed  plate  of 
defendant's  machine  is  not  level,  but  highest  where  the 
tatters  aet  upon  the  board,  although  they  may  enter  as 
planes,  yet  they  assume  the  adze  cut  in  leaving  the  board. 
The  principle  is  the  same,  whether  the  knives  cut  up- 
wards on  a  level  board,  or.run  level  over  a  curved  board 
highest  at  the  point  of  action.  When  the  board  is  straight- 
ened the  shape  of  the  cut  is  the  same — not  level,  but 
grooved.  In  my  opinion,  at  the  effective  moment,  it  is 
not  the  plane,  but  the  adze  cut  that  finishes  the  work. 
Upon  the  same  principle  is  it,  when  the  board  is  inclined 
to  avoid  the  back  lash,  or  cut.  Nor  does  the  action  of 
the  wheel  necessarily  determine  the  principle,  or  char- 
acter of  the  cut 

I  cannot  see  any  essential  difference,  in  principle,  be- 
tween defendant's  machine,  and  those  patented  to  Mc- 
Gregor and  Ira  Gay.  Nor  is  there  any  essential  differ- 
ence, in  principle,  between  defendant's  wheel  and  a  ma- 
chine having  knives  extending  from  a  perpendicular  axis. 
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and  constructed  so  as  to  avoid  the  back  lash.  All  ma- 
ehines,  constracted  apon  these  principlesy  have  been  en- 
joined  in  different  Circuit  Courts*  I  am»  therefore,  of 
opinion,  that  the  defendant's  machine  is,  in  principle,  sim- 
ilar to  the  Woodworth  patent ;  and  that  the  whole  com- 
bination, embraced  hj  the  Woodworth  patent,  has  been 
substantially  violated. 
Decree,  that  the  injunction  be,  and  remain  perpetual. 


dttpreme  (S^amt  of  |)enn0QliMiiii<t 

IN  THE  MATTER  OF  GROSS*  ESTATE. 

1.  WiMra  a  b«qo6tt  if  to  childrmi  at  a  cltat,  ohOdreii  la  aiitlwica  al  tW 
daath  of  tho  tatlator,  ara  alono  aottUod,  amonf  which  potthoiaoiit  ohildraa  ara 
to  bo  ooBfiderod. 

S.  It  win  mako  no  diftreaoo,  in  tach  a  caM,  that  tho  boijaast  it  to  childiaa 
bofotten  or  to  bo  bogottea. 

HAEftiSBUEo,  Mat  82, 1849. 

Rogers,  J. — The  question  involved  in  this  case,  arises 
on  the  following  clause  in  the  will  of  Geo.  Gross.  After 
making  divers  bequests  and  devises,  provided  thus : ''  The 
rest,  residue  and  remainder  of  mj  estate  not  herein  par- 
ticularly given,  devised  and  bequeathed,  I  do  give,  devise 
and  bequeath  unto  the  children  of  my  brothers  (except 
QeoTge  and  Martin  Gross)  and  sisters,  and  the  children 
of  the  brothers  and  sisters  of  my  wife,  formerly  Elin- 
beth  niig,  deceased,  share  and  share  alike,  to  them  sev- 
erally and  their  heirs  and  assigns  forever." 

It  is  very  clear,  firom  the  terms  of  the  will,  that  the  ob- 
jects of  the  testator's  bounty  were  the  children  of  his  and 


Digitized  by 


Google 


32        SUPREME  COURT  OF  PENNSYLVANIA. 

ib»  qnantitj  of  their  reipectiTe  interefU,  nz :  share  aod  share  alike.  Af- 
ftnned. 

SUnJfir  ft.  Hmnet^  JBixeeuicrs.  Lancaster,  C.  P.  Coultee,  J.  The  aog- 
geetion  of  the  jMinMZtiy  of  a  &ct  to  the  jury,  of  tiie  existeoce  of  which 
there  was  no  evidence  direct  or  bj  infereoce,  for  the  parpose  of  reconctl- 
inf  certahi  deohwtions  and  proofii  on  the  part  of  the  plaintiir,  with  the 
evidence  given  bj  defendant,  is  error. 

Haines,  snhse((nent  to  the  date  of  the  note  sued  upon,  said  he  had  a 
note  cttl-ool  bj  the  bankmpt^  of  ds£»ndant,  and  denied  he  had  a  new 
nela,  as  this  one  appeared.  The  soggeation  allowed  as  jwmUe  was,  that 
the  note  was  given  widi  an  onderstanding  that  it  was  to  be  concealed,  lest 
other  creditors  of  Stonffer  shoold  press  for  new  notes  also.  The  exist- 
ence of  tiiia  nnderstanding  is  not  an  explanation,  bvt  a  fact  susceptible  of 
proo(  and  if  proved  leaving  nothing  in  disrate.    Reversed. 

Admimstraimr$  ifSkwner  vs.  Bank  of  Oetijfihwrg.  Adams.  Roesas, 
J.  Bank  stock  left  as  a  legacy  to  the  wile,  is  a  chose  in  actk>n,  and  if 
not  reduced  into  possession  bj  sone  action  of  the  husband,  does  not  pass 
le  his  assignsss  in  bankruptcj.  Nor  is  there  anj  difference  in  this  re- 
wjf^et,  whether  ^M  beipiest  be  reeeived  before  or  after  marriage. 

But  the  stock  tiansibrred  bj  the  husband  in  trust,  and  directl j  after 
lelransferrsd  to  the  husband  and  wifii,  is  such  a  reduction  into  possession 
aalo  bar  the  title  of  the  wile,  when  he  survived  her.  It  indicatea  his  in- 
tention, that  in  case  she  survhred  her  husband,  it  ahould  be  hers;  but  if 
he  survived  her,  diat  it  should  be  his  abeohitelj.    . 

Stmdjf  vs.  BtUUr,  Adams.  Bunif side,  J.  A  plea  in  abatement  after 
issue  to  tee  hite. 

A  wouian  in  pr^nancj  and  near  her  coninement  cannot  be  compelled 
te  attend  as  a  witness;  and  it  to  eivor  in  such  case  to  reject  her  deposi- 
tkm.    Reversed. 

Sn/ifier  vs.  ExeeuUti  of  SufifdiT.  Adams.  Coultee,  J.  In  a  bequest 
that  after  payment  of  the  debts,  all  the  testators  Teal  and  personal  estate 
ahould  be  sold  bj  hto  wife,>&r  her  own  proper  u$€  during  her  l^  and 
tfien  over,  the  wife  takes  such  an  interest  as  entitles  her  to  hold  i 
^M  creditors  or  executors  of  her  second  husband.    Reversed.* 

CMuM  vs.  ExtaUoTi  of  Moore.  Huntingdon.  Rooees,  J.  The 
owner  of  land  at  the  timo  taxes  are  asssssed  upon  it,toliable  to  the  collec- 
tor in  the  irst  instance,  and  to  prevent  circuity  of  action,  resort  maj  be 
had  to  him  instead  of  tiie  tenant  When  the  taxes  were  assesssd  in  the 
name  of  the  tenant,  and  the  owner  sold  the  land  to  a  stranger  who  went 
into  possession,  and  the  collector  levied  and  entooed  payment  from  him, 
^M  execntorsof  the  owner  will  be  liable  to  the  purchaser,  he  having  died 
in  the  mean  time.    Reversed. 
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0it|irtiiie  Court  of  |ltmiBliHt«a*'^'^ini^^U  JKstricL 


ABSTRACTS  OP  CASES  DECIDED  AT  MAY  TERM,  1819. 


Mnatdmanym.  Etikleman,  LtacMtw,  C. P.  BunM^J.  Thov^fttrw- 
tM  eieciilor  or  •dmiaiilifttor  etanot  ad  m  leBar  and  lia^or,  y«t  a  dead 
in  each  caia  it  aat  abtohitalj  void.  It  is  voldiMa  0BI7 ;  bat  no  paitj  to 
the  daad,  or  othen  ckimlng  uador  him,  oan  avoid  it.  It  if  alMotntal j  foid 
onlj  in  COM  of  aetoai  frtod. 

Inttufcaoatlioraaronobadgao  of  aetaal  fraud,  or  is  it  allagad.  Tha 
guardian  of  tha  haift  of  MosMhnan,  or  tfiaj,  as  thay  caoM  of  age  migiit 
affirm  ordisuffirm  tha  oala ;  but  tha  statute  of  limitatiott  will  bo  a  bar  in 
tan  jeara  sftsr  the  joangest  child  oooms  of  age,  where  the  defendant  has 
been  aetoaDy  twantj-one  jears  in  adverse  posiisrion. 

The  cases  tiiat  reqaire  twentj-one  jeara  after  die  heirs  come  of  ego, 
are  cases  of  aetoal  fraud  where  the  deed  is  absolotelj  void.  Tliflre  ^m 
statoe  mas  from  the  time  of  the  dtsoorerj.    Affirmed. 

Fuker  vs.  StriekUr,  Lancaster,  D.  C.  Rogers,  J.  A  covenant  **  that  we 
the  said  Jacob  Stricklar  aadChristisnStricklar,  have  this  da j  agreed  with 
each  other,  tiiat  in  case  if  one  of  diem  shafl  happen  to  die  nnmaniad,  or 
intermarried  and  witlioot  kwfnl  issna  or  issaes  that  shoold  arrive  to  the 
age  of  twentjr-ooe  jears,  that  then  and  in  that  case  the  survivor  of  Uiem 
shaU  be  the  sole  heir  of  the  deceased  one,  both  to  the  reel  and  persoasl 
estato  of  the  decassed,  withoot  anj  tether  deed  or  conveyance:  to  hold 
the  real  eslsto  as  well  as  Uie  personal  aststo  of  die  deceaaed  onto  the 
survivor,  and  to  his  heirs  and  assigns  forever,*'  is  a  emfemaU  to  tUmd 
seized  to  uses,  and  is  not  in  conffict  with  the  law,  or  policy  pf  this  State, 
as  regards  the  coUatsral  inheritance  tax,  or  the  dower  of  any  future  wife. 
Affirmed, 

EstaUofOeo.  Choss.  Lancaster,  O.  C.  Rogers,  J.  Abequest  unto  the 
ekUdren  of  the  testator's  brothers  and  sistors,  and  the  Mldren  of  the  biotfi- 
ers  and  sistors  of  his  wife,  **  share  and  share  alike,  to  them  severally,  and 
theur  heirs  and  assigns  ferafor,"  is  to  the  children  as  a  class ;  and  those 
only  who  are  in  being  (or  posdiumous)  at  the  time  of  the  tostator's  deatii, 
can  take.  The  words  ()uoted  do  not  make  this  an  exception  to  die  role 
stated  by  C.  J.  Tilohman,  in  Pemberton  v.  Parke,  5  Bin.  607.  The 
words  are  not  intended  to  designate  the  persons  who  are  to  take,  to  con- 
trol die  general  expressions,  or  to  detormine  the  time  when  the  legacies 
are  to  vest ;  but  are  designed  to  indicate  the  manner  they  are  to  hold,  and 
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Law  Jour.  191,  viz :  that  on  the  completion  of  a  building  erected  bj  con- 
tract,  the  party  walls  are  the  property  of  the  owner  of  the  house,  and 
not  of  the  contractor ;  and  that  the  latter  is  not  entitled  to  compensation 
from  the  builder  of  an  adjoining  house,  who  makes  use  of  the  party  walls 
erected  by  the  first  builder.  The  opinion  of  the  Court  was  delivered  by 
Fi^fPLAT,  J.  citing  Davids  vs.  Harris,  9  Barr,  501.  BaioHTLT  for  plain- 
tiff—Faiklamb  for  defendant. 

Cox  vs.  WiLLETTS. — lu  this  caso,  the  Court  of  Common  Pleas  o^ 
Philadelphia  county,  sitting  in  equity,  decided  that  they  would  restrain, 
by  injunction,  a  builder  from  using  his  neighbor's  party  wall,  before  pay- 
ment of  a  moiety  of  the  cost  thereof.*     October  6th,  1849. 

"Party  walls  in  the  city  of  Philadelphia  are  regulated  by  the  act  of  27th 
Febroarr,  1721,  1  Smith,  124 ;  in  the  district  of  Soathwark  by  act  of  ISth  Apr.. 
1792,  3  Smith,  134;  in  Moyamensiog  by  act  of  24th  March,  1812,  5  Smith,  345; 
in  Spring  Garden  by  act  of  22d  March,  1813,  6  Smith,  40 ;  in  the  Northern 
Liberties  by  act  of  16th  March,  1819,  7  Smith,  184 ;  in  Kensington  by  act  of 
6th  ^larch,  1820,  Pamph.  58 :  in  the  district  of  Penn  by  act  of  17th  Febmary, 
1847,  Pamph.  116  ;  in  Richmond  by  act  of  27th  Febmary,  1847,  Pamph.  183; 
in  Bridesborg  by  act  of  Ist  April,  1848,  Pamph.  1849,  p.  7S0;  and  in  Wast 
Philadelpbiahy  act  of  5th  April,  1849,  Pamph.  409. 


0upreme  (Court  of  Neto  Dork 

FIRST  JUDICIAL  DISTRICT. 

[Present,  Jokes,  Prss.  Just— HcRLSirr,  and  EnMonns,  Justices  ( 

QcNEaAL  Teem,  New  York,  Sept.  1849 
Powell  and  oUurs  v.  Striker,  late  Sheriff  of  Kings  connty.  The  steam 
engine,  worms,  tabs,  and  apparatus  erected  for  the  purpose  of  a  distillery, 
and  used  therewith,  but  which  may  be  remored  without  damaging  the 
building,  although  not  fixtures  as  between  landlord  and  tenant,  may  be  so 
as  between  the  owner  of  the  fee  and  a  mortgagee. 

In  the  latter  case,  articles  purely  personal  in  their  character,  and  not 
indispensable  to  the  distillery,  are  not  fixtures. 

Horatio  N.  Carr  v.  Lester  D.  Moore.  On  a  contract  for  a  sale  of  the 
gpod-will  and  furniture  of  a  hotel,  in  which  the  several  parties  bind  them- 
seUes  to  the  performance,  under  pain  of  $500 ;  such  sum  is  a  penalty. 
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and  not  a  meaiare  of  damagof ;  and  the  Tondor,  noTor  having  ramndor- 
ed  or  been  diftorbod  in  his  pottoMion,  bnt  retaining  both  hotel  and  lorni- 
tnre  without  change,  hif  damages  for  the  refusal  by  the  rendee  to  perform 
are  merelj  nominal. 

Alexander  C.  Barry  ads.  Voir  CUrdtugk.  The  rule,  that  abend  gi?- 
en  in  restiaint  of  trade  is  Toid,  does  not  applj  to  a  bond  gi?en  l^one  who 
has  pirated  ona  patent  right  to  the  patentee,  conditioned  that  he  will  not, 
daring  the  continnance  oi  the  patent,  mann&ctore  or  Tend  in  anj  place 
the  patented  article,  or  any  thing  in  imitation  thereof. 

Craig  4r  DeUieker  t.  Samuel  Oockroft.  A  note  promising  to  pay  a  cer- 
tain sum  **for  Talne  receiTod,  according  to  certain  articles  of  agreement,** 
is  a  valid  promissory  note,  not  payable  on  a  contingency,  or  ont  of  a  par- 
tienkr  fond ;  and  the  words  **  according  to  certain  articles  of  agreement,** 
relate  merely  to  the  consideration  going  to  show  the  nature  of  the  Talne 
Teceired,  and  do  not  relate  to,  or  in  any  way  qualify  tiie  promise  to  pay, 
which  is  absolute  of  itselfl 

Jeremiah  M.  Wardwdi  ads.  Thaddeus  A.  Lawrence.  In  an  action  by 
die  lessee  against  tiie  lessor,  for  breach  of  the  contnu^of  letting,  in  not 
permitting  him  to  take  posssssion  pursuant  to  the  lease,  it  is  not  compe- 
tent evidence  in  respect  to  the  damages  that  the  lessee  had  been  offered 
a  certain  sum  for  his  lease. 

Jacob  Aeherf  Sherif  t.  Susan  Ledyard.  A  plea  to  an  assignment  of 
errors,  which  avers  only  evidence  of  a  fiict  and  not  the  fiict  itself^  cannot 
require  firom  a  replication  thereby,  any  more  than  a  denial  of  the  aver- 
ment 

John  Bacon  v.  WUHam  H.  Towmend.  In  an  action  for  malioous  prose- 
cution, for  being  arrested  on  a  chaige  for  a  felony,  the  mere  foot  diat  the 
accused  was  discharged  from  the  recognhtance  ^ven  by  him  on  his  arrest, 
is  not  a  termination  of  the  prosecution  so  as  to  wanmnt  this  action. 

The  question  of  probable  cause,  where  tiiere  is  no  dispute  as  to  the 
focts,  is  a  question  of  hiw  for  the  court  to  determine ;  and  in  such  case  it 
is  competent  for  the  court,  at  nm  jmiit,  to  order  a  nonsuit,  on  the  ground 
tibat  there  was  no  want  of  probable  cause. 

Raheri  Prime  ads.  /psepft  Doncouri,  In  a  case  where  goods  are  left 
with  a  party,  under  drcumstancee  which  do  not  necessarily  imply  a  ri|^ 
to  claim  oompensstion  for  storage,  it,  upon  a  demand  of  the  goods,  the 
party  having  possession  absolutely  refuses  to  deliver  them,  without  saying 
any  tinngabout  his  chum  to  storage,  he  will  be  regarded  as  having  waived 
his  claim.  It  is  only  in  cases  where  the  ri|^t  to  compensation  for  storsge 
is  a  matter  well  understood  by  both  parties,  such  as  warehouse  keepers 
and  the  like,  that  such  a  refusal  vreuld  not  be  a  waiver. 

Andrew  5.  Oarr  v.  David  Seldm.    Words  imputing  to  a  profossional 
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man  want  of  skill  or  ignorance  in  a  particular  case,  are  not  per  se  action- 
able. To  be  80,  they  must  have  been  spoken  of  him  generally.  But 
words  imputiog  want  of  integrity  are  actionable  per  «e,  whether  spoken 
ef  him  generally*  or  in  reference  to  a  particular  transaction. 

Where  the  worda  imputed  are  declared  on  as  having  been  uttered  un- 
der circumstances  which  might  render  them  privileged,  they  will  not  be 
so  held  on  demurrer,  where  the  declaration  also  avers  that  thoy  were 
need  malicionsly,  and  were  not  pertinent  to  the  matter  in  issue. 


dttpreme  (Sourt  of  ^ttmtsBtt. 

KIQGS*    USE,    vs.   SHIRLEY.— COVENANT. 

SSPTXlfBEB,  1849. 

The  defendant  in  this  cause  craved  oyer  of  the  covenant 
0ued  on,  and  demurred  to  the  declaration.  The  court 
sustained  the  demurrer,  and  the  plaintiff  appealed. 

The  writing^  sued  on  is  a  bond  for  $250,  with  the  con- 
dition, that  if  Shirley  should  pay  all  costs  and  damages, 
and  keep  Riggs  harmless-  in  a  suit  which  Riggs  had  in 
court,  then  the  obligation  was  to  be  void ;  otherwise  to 
remain  in  full  force  and  virtue. 

Green,  J.,  delivering  the  opinion,  held,  that  the  contract 
is  not  necessarily  an  unlawful  one.  It  may  possibly  have 
been  the  interest  and  duty  of  Shirley  to  save  Riggs  harm- 
less in  the  suit  then  pending,  and  pay  all  costs  and  dama- 
ges. The  liability  of  Riggs  may  have  arisen  in  conse- 
quence of  a  suretyship  for  Shirley,  in  which  case  he  was 
bound  in  duty  to  save  him  harmless.  Or  they  may  have 
stood  in  such  relation  to  each  other,  as  that  by  law,  they 
might  assist  one  another  in  the  defence  of  suits.  If  the 
defence  relied  on  exists  in  factf  it  must  be  made  by  plea. 

Judgment  reversed  and  cause  remanded. 
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itlebual  2nx\BptVihtnu. 

The  American  Journal  of  Medical  Science,  for  Octo- 
ber, 1849,  contains  a  case  of  saccessful  extirpation  of  a 
fibrous  tumor  of  the  right  ovary,  by  the  large  peritoneal 
section.  The  operation  was  performed  by  Professor  W. 
L.  Atlee,  of  Philadelphia.  Professor  Atlee  possesses 
the  rare  combination  of  the  most  enlarged  medical 
science  and  the  highest  surgical  skill.  His  eminence,  and 
his  great  abilities,  render  his  views  and  practical  demon- 
strations of  the  advantages  of  anaesthetic  agents  particu- 
larly interesting.  We,  therefore,  make  the  following  ex- 
tracts from  his  account  of  the  operation,  as  contained  in 
pp.  339,  341,  343,  346,  347  of  the  Medical  Journal  of 
Sciences.  [Ed.  Am.  Law  Jour.] 

««At  10  o*clock  A.  M.,  Jaonary  15,  1849,  dl  the  anmogemeBti  for  te 
opention  iMinf  ready,  I  ■toted  to  the  medical  gentlemen  present  what  I 
had  before  atoted  to  mj  patient.  Dr.  Grant,  aa  mj  principal  aaaiitant^ 
and  Bra.  E.  A.  Atlee,  Durrach,  Mecklej,  McInQrre,  Kaaki,  Hunter,  and 
Gobrecht,  and  Meaari.  Murray  and  White,  medical  atudenta,  with  aefer- 
al  female  frienda,  were  preaent.  After  the  patient  waa  placed  upon  te 
table  in  the  proper  poaition,  thirty  or  forty  dropa  of  a  mixture  of  one  part 
chloroform  and  two  parto  of  ether  were  poured  into  a  handkerchief  fold- 
ed like  a  funnel,  which  waa  placed  looaely  OTor  the  mouth  and  noae,  ao 
aa  not  to  exclude  atmospheric  air,  in  which  way  she  inhaled  it  until  ahe 
lost  aenaibility,  requiring,  for  this  purpoae,  not  over  one  minute.  I  per- 
miHed  her  to  become  perfecdy  unconacioua  for  the  llrat  indaion,  aa  it  ne- 
ceaaarily  would  be  a  Tory  extensive  one,  and  through  the  moat  aeuiitife 
tiaaue.  Immediately  upon  the  full  action  of  the  chk>roform  being  eatab- 
lished,  I  made  an  inciaion,  extending  from  the  symphyaiapubia,  acroaa  the 
tumor,  below  the  sulcus,  to  the  middle  of  the  crest  of  the  fleum  on  te 
right  side.  This  inciaion  was  curvilinear,  ito  convexity  presenting  down- 
wards, its  greatest  distance  from  the  sulcus  about  three  inches,  idiile  its 
two  extremities  approached  the  sulcus,  ao  that  the  incision  represented 
the  arc  of  a  circle,  while  the  sulcus  represented  its  chord ;  or,  in  other 


Digitized  by 


Google 


MZDIC.iL   JIRISPRUHENCE.  331 

wordst  the  former  was  the  bent  bow,  and  the  latter  its  string.    The  incia- 
ion  was  aixteen  or  aoTenteen  inches  long,  and  was  at  once  boldly  carried 

down  to  the  surface  of  the  tumor  through  all  the  intenrening tissues/* 

•  •*«««»•• 

*'  The  omentum,  which  was  largely  about  the  wound,  was  now  spread 
•Tenly  over  the  intestfses,  and  the  wound  was  brought  together,  and  se. 
cured  bj  eight  needles  with  twisted  sutures,  between  which  were  ptoced 
numerous  strips  of  adhesive  plaster^the  two  ligatures  being  brought  out 
at  the  nearest  points.  Over  these  was  laid  a  thick  napkin  soaked  with 
loke*w«m  water,  and  over  all  was  applied  a  figure  of  eight  bandage,  in- 
doding  the  right  thigh.  The  patient  had  her  clothing  changed,  and  af- 
terwards carried  to  bed.  The  uterus  was  replaced  in  the  pelvis.  A  few 
teatpoonfuls  of  brandy  and  water  were  given  to  her,  although  there  was 
no  evidence  of  great  prostration,  her  pulse  liaving  remained  good  to  the 
last" 

**  The  patient,  although  under  the  influence  of  anaesthesia,  sufficiently 
to  destroy  all  sensation  of  pain,  i-etained  a  certain  amount  of  conscious- 
ness, as  she  conversed  with  me  most  of  the  time  during  the  operation  in 
reference  to  its  various  stages;  and  when  the  tumor  was  removed,  she 
asked  if  it  was  out,  and  requested  to  see  it.  It  was  immediately  lifted  up 
and  shown  to  her.** 

**  The  intestmes  remained  perfectiy  quiet  The  stomach  and  dia- 
phragm were  equally  undisturbed.  There  was  no  action  of  the  abdomin- 
al muscles.  Everything  about  the  abdomen  seemed  almost  as  passhre  as 
in  the  subject  on  the  dissecting  table  during  the  whole  operation,  which 
lasted  thurty-seven  minutes.    The  temperature  of  the  room  was  kept  at 

about  80  deg.  Fahrenheit.** 

•  •««*««»« 

**  The  tumor  weighed  eight  pounds,  measuring  round  its  greatest  cir- 
cumference two  feet  three  inches,  and  round  its  least,  twenty-three 
inches.  It  is  fibrous,  or  fibro-cartilaginous,  and,  in  most  of  its  character- 
istics, resembles  the  tumor  I  removed  from  MissL.  P.  in  1834.** — [See 

Am.  Med.  Jour.,  April,  1843,  p.  320.1 

•  •  ♦  ♦  ♦  ••  ♦  ♦ 

**  With  regard  to  the  use  of  chloroform  in  gastrotomy,  I  would  remark 
that  it  is  likely  to  strip  this  operation  of  some  of  its  dangers.  Such  per- 
fect quietude  of  the  diaphragm,  of  the  abdominal  muscles,  and  of  the  vis 
cent,  is  maintained,  that  the  operation  is  greatly  simplified  and  facilitated. 
It  does  away  with  the  necessity  of  constantly  handling  the  ejected  bowels 
to  keep  them  out  of  the  road  of  the  surgeon's  knife,  a  circumstance,  in 
itself,  calculated  to  induce  inflammation  of  the  peritoneum,  in  conse- 
quence of  the  greater  or  less  contusion,  by  this  means,' of  the  coats  of  the 
intestines.    These  tender  viscera,   also,  in  not  being  expelled  from  the 
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txfitj  of  the  abdomen,  ere  not  exposed  ao  much  to  the  irritatinf  eflfecti 
of  atmoipheric  air  and  diminished  temperatore,  other  causes  for  inflam- 
mation. Besides,  the  operation  is  not  accompanied  with,  or  followed  by 
that  shock  to  the  system  which  almost  invariably  is  connected  with  itim- 
der  other  ctrenrostances,  and  which  is  sooceeded  by  a  corresponding  re- 
action tending  to  inflammation.  And  it  also  enaUes  the  opetator  to  do 
without  an  opiate  to  quiet  the  peristatlic  action  of  the  bowels  at  the  time 
of  the  operation.  These  effects  were  fully  illustrated  by  the  abore  ease, 
and  also  by  two  other  more  recent  cases,  which  I  expect  to  report  in  the 
next  number  of  the  Journal.  Tiie  use  of  anaesUiesia,  therefore,  is  calcu- 
lated to  render  gastrotomy  a  much  less  dangerous  operatioa. 

•«  lo  consequeuce  of  the  muscular  excitement  occasionaDy  induced  by 
die  inhalation  of  ether,  I  bafe  noTor  been  reconciled  to  its  use ;  and  hsTO 
tiierefore,.always  preferred  the  employment  of  chloroform.  The  latter  I 
have  used  Tory  frequently  without  producing  any  alarming  symptoms^ 
In  two  cases,  however,  in  which  I  administered  it,  soon  after  its  introduc- 
*  tkm  in  suifery,  it  was  followed  by  unpleasant  results.  Both  patientB  wore 
ladies.  One  of  the  operations  was  a  subcutaneous  section  of  a  ganglion 
on  the  wrist  joint,  the  other  the  extirpation  of  an  encysted  tumor  on  tiie 
arm.  In  both,  after  the  effects  of  the  chloroform  went  off,  syncope  im- 
mediately supervened,  which  was  followed  by  vomiting  undigested  food, 
and  subsequent  speedy  recoveiy.  In  both  cases,  the  chloroform  had  been 
inhaled  soon  after  taking  a  meal,  and  had  the  effect  of  arresting  digestion. 
Since  then,  I  have  never  given  it  on  a  full  stomach,  and  no  such  effects 
have  followed. 

**  Although  I  have  said  tiiat  no  alarming  symptoms  have  ever  happened 
in  my  hands  from  the  use  of  chloroform,  I  have,  notwithstanding,  ceased 
giving  it  by  itself,  in  consequence  of  several  cases  of  death  fitmi  it  having 
been  reported.  I  now  substitute  a  mixture  of  one  part  chloroform  witii 
two  parts  of  ether,  liquid  measure,  which  has  a  most  delightful  effect  up- 
on the  patient.  The  too  great  sedative  action  of  the  chloroform  is  coun- 
teracted by  the  stimulating  effects  of  the  ether,  and,  nee  versa,  tiie  too 
stimulating  action  of  tiie  ether  is  counteracted  by  the  sedative  effects  of 
the  dik>roform.  From  half  a  drachm  to  two  drachms  will  accomplish 
the  object  in  from  one  to  two  minutes.  So  soon  as  sensation  is  destroy- 
ed, I  withdraw  entirely  the  agent,  allowing  only  the  respiration  of  pure 
atmospheric  air.  I  consider  a  linen  handkerchief  or  napkin,  ironed 
smoothly,  and  folded  in  the  form  of  a  funnel,  so  as  to  enckwe  the  nose  and 
mouth  loosely,  infinitely  superior  to  all  other  contrivances  for  its  admin- 
tration,  and  also  safer.  It  never  completely  excludes  atmospheric  air,  and 
consequentiy  prevents  the  asphyxia  likely  to  be  induced  by  the  undiluted 
anesthetic  vapour. 
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*'  I  obMrve  that  Dr.  Warren,  of  Boston,  utei  two  parts  of  the  purest 
alcohol  with  one  part  of  chloroform.  My  colleague.  Professor  Gilbert, 
who  first  employed  these  agents  mixed,  uses  one  part  of  chloroform  with 
fleTOD  parts  of  ether.  I  think  they,  and  others,  upon  trial,  will  much  pre- 
fer the  mixture  which  I  am  in  the  habit  of  employing.** 


CJlmctitan  fDedeiona  in  (^nglonb. 

The  Angast  number  of  the  London  Law  Magazine,  in 
noticing  Mr.  AngePs  Law  of  Carriers,  makes  the  follow- 
ing remarks  respecting  the  value  of  American  decisions. 
We  hare  had  occasion,  more  than  once,  to  notice  the 
enlarged  views  which  exist  among  the  legal  pro- 
fession in  England.  The  mists  of  prejudice,  which 
prevail  so  generally  in  that  country,  against  everything 
American,  appear  to  be  dispersed  before  the  *'  gladsome 
light  of  jurisprudence."  [Ed.  Am.  Law  Jour.] 

**  We  couider  it  a  great  recommendation  of  thia  work  that  it  containa 
a  body  of  deciatons  by  the  different  courts  of  America,  on  the  several 
subjects  of  which  it  treats.  They  are  added  to  the  decisions  of  our  Eng- 
lish courts  en  this  subject,  and  they  will  not  suffer  by  comparison.  The 
freater  part  of  the  judgments  delivered  by  the  judges  in  America  exhibit 
yigoroQS,  acute,  and  sound  reasoning,  and  an  intimate  familiarity  with  all 
the  cases,  both  in  England  and  in  America,  which  have  decided,  or  can 
assist  in  deciding,  the  question  before  them. 

We  are  persuaded  an  English  advocate  will  find  in  these  judgments 
much  to  assist  him  in  discussing  before  an  English  tribunal  the  subjects 
involved  in  diose  judgments.  We  know  they  cannot  be  quoted  in  an 
English  court  as  authorities,  but  the  day  is  past  when  a  jadge  would  in- 
terrupt a  counsel  who  was  citing  a  foreign  writer  as  affording  an  illustra- 
tion of  the  principle  for  which  he  contended.  We  can  recollect  the  no- 
ble and  learned  lord,  who  presided  on  the  trial  of  Col.  D^Espard,  inter- 
rupting Mr.  Sergeant  Best,  who  in  his  defence  cited  a  powerful  passage 
horn  the  writings  of  Montesquieu.    We  have  too  high  an  opinion  of  the 
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•okrgad  and  enlii^toned  miDdi  which  are  to  be  lbi»d  on  tho  benchoo  of 
ow  foporior  conrU,  to  donbt  their  reedinoet  to  reeeiTO  ■■■iftinre  firooi 
enhiTated  end  eofi^Uened  jndgee,  in  whetoTor  pert  of  the  world  thej 
edminiitered  joetice.  It  mej  be  edded«  that  the  very  fireqoent  inter- 
coime  by  water  between  different  perls  of  the  exteanve  terriloriee  of  the 
United  Statee,  in  eddition  to  the  greet  intoroonrse  between  tho  United 
Statee  and  distant  teeign  aCatee,  has  periiapelvnmhed  a  greater  varied 
of  qoestions  and  nM>re  nnmeroos  dedeions  on  die  duties  and  KshiKtiee  ef 
carriers  by  water,  and  the  ri^  and  remedies  of  peaseagers,  than  have 
eriMn  in  Eng^d :  hence  from  those  decisioiis  mnch  Talnable  assistance 
maj  be  deriTod.** 


IUd.  9hr.  8oardmttn'0  0ermon 

TO  THE  LEGAL  PROFESSION. 
We  hare  teceiTed  fren  a  prsfessionel  friend,  and  ha?e  perosed  with 


much  pleasBre,1hM  able  and  Tafaible  production.  Thetribiitototfie 
of  the  kte  CaAaLSS  Chauncxt,  Esq,  is  well  desenred.  The  greetabil 
ities  and  the  manj  Tirtoes  of  the  deceased  were  beantiliilljr  ponrtiaj- 
ed  bj  Wm.  H.  D1LU116BAM,  Esq.  in  an  able  addrees,  detifored  before 
the  Alnmai  ef  a  New  England  College,  in  1836,  at  a  time  when  Mr. 
Channcej  stood  Ibrth  es  one  of  the  honored  frthers  of  ^m  Philadelphia 
Bar.    His  deeth  wiH  long  be  lamented  by  his  fellow  citiaens. 

In  the  Sennonof  thoRoT.  Dr.  Boardman,  we  were  pained  toperceife 
tet  the  learned  Divine  hed  become  acquainted  widi  some  phases  ef 
professional  character,  which  we  supposed  did  not  exist  to  so  great  an  es- 
unt  as  to  can  for  such  soTore,  public,  bat  just  animadToraion  as  is  to  be 
foond  in  bis  address.  It  seems,  from  the  address,  that  **no  inoonsiden- 
ble  number  of  those  who  writo  themseWes  ••  Attomej  at  Law,**  gresdj 
misconceif  e  the  nature  and  objecto  of  die  legpl  profession,**  pursuing  the 
law  *•  not  as  a  scienoe,  but  a  trade— 4iot  a  trade  even,  buta  systom  ef 
trickery  coming  to  the  ber  as  a  gambler  to  his  dub,  to  be  honest  where 
itis  politic,  and  to  practice  fraud  and  chicanery  where  chicaneiy  and  fraud 
promise  larger  gains.'*  In  the  course  of  thirty  years  close  and  intimato 
coaneiion  widi  the  legal  profession  we  hafo  met  with  but  Tear  pew  who 
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the  detcriptioD  thus  giTen.  Such  unpnnci|ded  pettifoggeri  are, 
we  belieTe,  but  rarelj  to  be  found.  There  u  soroethiog  enobling  in  the 
eeience  of  the  kw — tod  iomethiog  wholesome  in  its  practical  teachings, 
which  are  not  without  the  most  salutary  influence  upon  its  ministers. 

In  defining  the  moral  duties  of  the  lawyer,  the  learned  Doctor  spealui» 
in  the  bmib,  like  a  Christian,  and  his  sermon  will  doubtless  do  much  good. 
We  regret,  howoTor,  that  he  has  not  been  more  guarded  in  his  language, 
while  discussing  a  subject  so  delicate  and  important.  We  are  told  by  Dr. 
Beardman  that  the  lawyer  **  may  seize  upon  technical  informalities  in  the 
proceedbigB  of  the  other  side— may  avail  himself  of  all  the  advantages 
which  the  law  will  allow  /li/ii  for  Tiodicating  his  client  and  baffling  his 
opponent  !'* 

No  pious  kwyer— no  one  of  reputation  for  integrity  will  avail  himself 
of  any  of  the  "  advantages'^  and  '*  technical  infomuilities**  referred  to,  for 
the  purpose  of  **  hqffllng'*  his  opponent,  unleut  in  his  conscience,  he  is 
satisfied  that  the  high  purposes  oj  justice  can  only  be  sustained  hy  such  a 
touTset  in  the  particular  case  in  which  it  is  adopted.  A  man,  when  sued 
upon  a  bond,  has  a  legal  ri|^t  to  compel  the  plaintifi'to  produce  the  sub- 
scribing witaess  to  prove  the  execution.  He  is  morally  justifiable  in  tak- 
ing this  advantage,  if  he  did  not  sign  the  hand,  or  If  the  subscribing  mtness 
is  cognisant  of  any  fact  connected  with  the  execution  of  the  instrument  v^wk 
is  material  to  the  justice  of  the  ease.  Butif  the  attorney  knows  that  his 
cheat  signed  the  bond,  and  that  the  presence  of  the  witness  is  not  neces- 
aary  to  any  purpose  of  jutice«  it  would  not  be  sanctioned  by  professional 
ttkks,  to  take  any  such  legpl  advantage  of  his  opponent.  That  a  lawyer  has 
a  legal  rig^t  to  take  all  legal  advantages  to  be^e  his  opponent  is  not  deni- 
ed. But  we  are  now  in  the  higher  forum  of  Piety  and  Morality.  And 
ao  Bieinberef  the  bar  can  indulge  habitually  in  a  practice  which  would 
eeem  to  be  aaaetioned  by  the  Rev.  Dr.  Beardman,  without  degrading  him- 
self among  Christians,  and  entirely  losing  casto  with  his  professional 
brethren.  It  is  (resumed  that  the  author  of  the  sermon  intended  to 
qualify  his  remarks,  by  limiting  such  practices  to  cases  in  which  truth 
and  justice  could  not  otherwise  be  maintained. 

With  these  remarks,  we  insert  the  following  paragraph  from  the  Ser- 


**  Should  Tou  take  up  the  cause,  whether  on  your  own  conviction  or 
Irero  our  solicitation,  it  is  no  less  less  due  to  us  and  to  society,  that  you 
should  conduct  it  throughout  in  a  fair  and  honorable  manner.  It  is  not 
meant  by  this  diat  a  kwyer  is  to  assume  the  functions  of  a  judge,  and 
take  both  parties  under  his  protection.  He  stands  before  the  court  as  the 
representative  of  one  of  the  parties,  and  he  is  bound  to  omit  no  legitimate 
means  whkh  may  promise  to  benefit  his  client.  He  may  suggest  argu- 
a.SDts  which  are  not  conclusive  to  his  own  mind:  the  court  will  allow 
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I  tlMir  due  weight.  He  mvr  eeise  npoD  technkel  iofbrmalitief  ia  te 
proceedingf  of  the  other  side.  Ue  mej  aYmU  himself  of  ell  the  edfantigee 
which  the  law  will  allow  him  for  vindicatinff  hia  clieot  and  baAiDg  hiaop- 
pooeot.  Bat  he  may  not  bring  into  the  condact  of  his  cause  a  mahcioos  er 
▼indictiTe  spirit  He  maj  not  needlessly  blacken  die  ehancter  of  the 
opposin|  party.  He  most  not  impoan  the  ▼eract^  of  witnesses,  whose 
only  &alt  has  been  their  modes^  or  Uieir  timidity.  He  most  not  seek  le 
carry  his  canse  by  misrepresenting  the  facts,  or  by  poisoning  the  minds  ef 
die  court  and  jury  against  the  antagonist  client  on  personal  er  fftw 
grounds  aside  from  the  merits  of  the  issue  on  trial.  These,  and  all  sini- 
HT  expedients,  are  incompatible  with  that  integrity  which  is  at  once  the 
.  enament  of  die  Bar  and  the  safeguard  of  oar  ri^ts.  AndtheywiU  disap- 
pear just  in  proportbn  as  our  courts  become  transfused  with  the  purity 
wad  benignity  wnich  accompany  a  coidial  reeeptMHi  ef  the  gospel.** 


BARR'S    REPORTS. 

By  the  act  of  11th  April,  1846,  the  reporter  of  tiie  decisions  of  the  Su- 
preme Court  is  retpured  to  publish  the  same  with  type,  and  on  paper  as 
good  as  those  decisions  of  the  said  court,  last  heretofore  pubMied  (Watts 
dc  Sergeant,)  and  to  furnish  the  same  to  the  pobfic,  well  bound  in  law 
calf  binding,  each  Tolume  to  contain  not  less  than  650  pages,  at  four  dol- 
lars per  Tolume.  Many  suppose  they  receive  the  same  amount  of  print- 
ed matter  in  a  Tolume  of  Barr  for  $4,  for  which  $5  was  chaiged  by  the 
publishers  of  Watts  6c  Sergeant;  but  it  is  not  so.  The  pages  of  the  lat- 
ter work  were  printed  with  solid  type,  each  page  containing  48  lines;— 
the  pages  of  Barr  are  leaded,  thereby  reducing  the  number  of  lines  to 
42,  thus  making  an  actual  difference  in  fovor  of  Watts  6c  Sergeant  of  78 
pages  of  printed  matter  in  a  Tolume  of  550  pages.  This  can  hardly  be 
considered  a  compliance  with  the  spirit  of  the  act  of  Assembly,  and  Is 
certainly  no  gain  to  die  purchasers  of  the  Reports*  It  is  hoped  the  abe?e 
may  be  remedied  in  the  next  Tolume. 

A  MimxE  or  tbx  Bae. 
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Viitnct  Court  of  tl)e  Httittb  0tatc0. 

NORTHERN   DISTRICT   OF  NEW    YORK. 
lE«9ort«d  fir  Om  N«w  York  CoouMfoUl  Ad?  «niMr.] 

Buffalo,  Nin>emh€r  16,  1849. 

FHILANDBB  HODOB,  BiriUDAUT  4^,  ELUAH  ST.  JOHN  BBMI8  ajib 
ASAPH  S.  BBMIS,  UBiLLARTt. 

The  libeUanto  in  an  admirmltj  loit  tii  penonawi, ««  entitled,  ondar  the  Bolat 
prweribed  by  the  Sapreme  Conrt  of  the  United  States  regulating  the  practice 
in  canaes  of  admiralty  and  maritime  Jurisdiction,  to  proceat  of  arreat  against  the 
peraon  of  the  defendant,  notwithstanding  imprisonment  for  debt  has  been  abol- 
ished bj  law  in  the  State  where  the  suit  is  brought. 

The  facts  and  circumstances  of  the  case  appear  from 
the  opinion  of  the  Court. 

CoNKLiN,  J.  The  defendant  having  been  arrested  on 
mesne  process,  issued  at  the  suit  of  the  libellants,  a  mo- 
tion is  now  made,  in  his  behalf,  to  discharge  him  from  ar- 

Vol.  IX. — No.  18. 


Digitized  by 


Google 


388  U.  8.  DISTRICT  COURT. 

rest,  on  the  ground  that  the  process  was  not  warranted 
bylaw. 

In  January,  1845,  in  pursaance  of  the  act  of  Congress 
of  Aognst  23d,  1842,  ch.  188,  the  Sopreme  Court  of  the 
United  States  prescribed  a  code  of  rules  to  regulate  the 
practice  of  the  Courts  of  the  United  States,  in  cases  of 
admiralty  and  maritime  jurisdiction.  Among  these  rules 
are  the  following : 

"  In  suits  in  personam  the  mesne  process  may  be  by  a 
simple  warrant  of  arrest  of  the  person  of  the  defendant, 
in  the  nature  of  a  capias,  or  by  a  warrant  of  arrest  of  the 
person  of  the  defendant,  with  a  clause  therein  that  if  he 
cannot  be  found,  to  attach  his  goods  and  chattels  to  the 
amount  sued  for,  or,  if  such  property  cannot  be  found,  to 
attach  his  credits  and  effects  to  the  amount  sued  for,  in 
the  hands  of  the  garnishees  named  therein ;  or  by  a  sim- 
ple monition,  in  the  nature  of  a  summons  to  appear  and 
answer  to  the  suit,  as  the  libellant  shall,  in  his  libel  or 
information,  pray  for  or  elect." 

**  In  all  cases  when  the  decree  is  for  the  payment  of 
money,  the  libellant  may,  at  his  election,  have  an  attach- 
ment to  compel  the  defendant  to  perform  the  decree,  or  a 
writ  of  execution  in  the  nature  of  a  capias,  and  of  a  fieri 
facias,  commanding  the  marshal,  or  his  deputy,  to  levy 
the  amount  thereof  of  the  goods  and  chattels  of  the  de- 
fendant ;  and  for  want  thereof,  to  arrest  his  body  to  an- 
swer the  exigency  of  the  execution.  In  all  other  cases, 
the  decree  may  be  enforced  by  an  attachment  to  compel 
the  defendant  to  perform  the  decree ;  and  upon  such  at- 
tachment the  defendant  may  be  arrested  and  committed 
to  prison  until  he  performs  the  decree,  or  is  otherwise  dis- 
charged by  law,  or  by  the  order  of  the  Court." 

At  the  date  of  these  rules,  process  of  arrest,  both 
mesne  and  final,  had,  at  all  times,  been  in  familiar  use  in 
Courts  of  Admiralty  of  this  country  as  well  as  of  other 
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countries.  In  thus  openly  sanctioning  this  form  of  pro- 
cess the  two  roles  above  recited  were  but  simply  declara- 
tory of  the  antecedent  general  law.  But  imprisonment 
for  debt  had  been  previously  abolished  in  the  State  of  New 
York,  and  in  several  other  States ;  and  by  the  act  of  Con- 
gress of  February  28, 1839,  ch.  35,  and  die  supplemental 
act  of  January  14th,  1841,  these  state  laws,  and  any  oth- 
ers for  the  like  purpose  which  might  by  any  of  the  States 
be  subsequently  enacted,  were  expressly  adopted  and  de- 
clared obligatory  upon  the  Courts  of  the  United  States, 
sitting  in  the  States  where  they  should  exist.  The  lan- 
guage of  these  rules,  purporting  to  have  been  framed  un- 
der a  power  conferred  by  a  subsequent  act  of  Congress, 
is  nevertheless  explicit  and  unlimited.  On  what  ground 
then  can  the  Courts  for  whose  guidance  they  were  pre- 
scribed, lawfully  refuse  to  carry  them  into  effect  t 

It  has  been  suggested  that  the  above  cited  acts  of  Con- 
gress, adopting  the  State  laws,  may  have  been  inadver- 
tently overlooked  by  the  Supreme  Court  But  until  the 
inferior  courts  shall  have  been  informed  by  that  court,  it 
would  be  neither  decorous  nor  proper  for  them  to  act  up- 
on this  assumption ;  and  besides,  even  conceding  it  to  be 
well  founded,  the  rules  would  still  be  valid  and  obligato- 
ry, if  the  Supreme  Court  had  power  to  prescribe  them. 

It  has  been  intimated,  also,  that  Congress  had  no  au- 
thority to  delegate  to  the  Supreme  Court  a  power  so  im- 
portant as  that  of  restoring  the  right  to  imprisonment  for 
debt,  after  it  had  been  abolished  by  law.  But  there  are 
not  wanting  many  instances  of  the  delegation,  by  Con- 
gress, of  powers  in  their  nature  legislative,  and  which 
have  nevertheless  been  adjudged  to  be  valid,  or  been  ac- 
quiesced in  as  such.  Thus,  for  example,  authority  has 
been  given  by  law  to  the  Secretary  of  War  to  prescribe 
regulations  relative  to  the  granting  of  pensions,  in  pursu- 
ance of  which  he  has  directed  certain  oaths  to  be  taken. 


Digitized  by 


Google 


340  V.  8.   DISTRICT  COURT. 

and  has  designated  certain  officers  by  whom  they  are  to 
be  administered ;  and  it  has  been  judiciaUy  held  that  false 
swearing,  under  these  regulations,  constitutes  the  crime 
of  perjury. 

It  has,  moreover,  been  argued  that  fht  rules  in  question 
were  not  warranted  by  the  language  of  the  act,  in  pursu- 
ance of  which  they  were  Aramed.  It  is  readily  conceded 
that  to  justify  the  engrafting  of  eren  so  limited  an  excep- 
tion, upon  a  statute  designed  to  secure  the  personal  liber- 
ty of  the  citizen,  the  authority  ought  to  be  clear.  On  re- 
ferring to  the  act  of  1842,  it  will,  however,  be  seen  that  it 
does,  in  terms,  invest  the  Supreme  Court  with  plenary 
power  and  authority  to  regulate  the  forms  of  process  and 
the  whole  practice  of  the  Courts  of  the  United  States. 
But,  even  admitting  the  power  to  be  doubtful,  it  cannot 
reasonably  be  expected  of  this  court,  that  it  should  as- 
sume to  sit  in  judgment  upon  the  acts  of  the  Supreme 
Court,  on  a  charge  of  usurpation. 

In  regard  to  all  these  objections,  it  is  to  be  farther  ob- 
served, that  they  severally  assume  as  unquestionable  that 
the  above  cited  acts  of  1839  and  1841  were  intended  by 
Congress,  to  embrace  suits  in  admiralty,  as  well  as  those 
at  common  law.  But  the  Supreme  Court  may  have 
thought  otherwise.  The  acts  of  Congress  abolish  impris- 
onment for  debt  on  process  issuing  from  a  Court  of  the 
United  States,  where  it  is  forbidden  by  the  State  law. 
But  there  are  no  State  Courts  of  Admiralty,  and  no  admi- 
ralty process,  therefore,  to  which  the  State  laws,  propria 

Perhaps,  however,  the  most  probable  supposition  is, 
that  the  Supreme  Court,  whatever  it  might  suppose  to  be 
the  true  construction  of  the  acts  of  1889  and  1841,  believ- 
ing itself  fully  warranted  by  the  subsequent  act  of  1842, 
even  to  restore  to  suitors  in  the  admiralty,  if  in  truth  it 
had  been  abrogated,  the  right  to  all  the  customary  and 
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loBg^^stablished  forms  of  process,  was  of  opinion  that  the 
abolition  of  the  process  of  arrest,  and  along  with  it,  of 
those  securities  exacted  and  enforced  by  means  of  it,  so 
conducive  to  the  effectual  and  speedy  enforcement  of  jus- 
tice, would  be  unwise  and  inadmissible. 

But  whatever  views  of  the  subject  may  have  governed 
the  Supreme  Court,  in  tlie  adoption  and  promulgation  of 
the  rules  in  question,  I  consider  it  to  be  my  duty  to  give 
effect  to  them,  until  I  shall  be  otherwise  instructed  by  that 
court  The  motion  for  the  discharge  of  the  defendant  is, 
therefore,  denied. 


Auhumt  November  27,  1849. 

JACOB  T.  MBHRITT  AND  OTHERS,  UBtLuiiiTi,  m.  EDWARD  8ACKETT 
AND  6B0RQB  8ACKBTT,  DirtifDAirTt. 

The  jvriidietioo  of  the  Coart  of  an  action  in  permnum  in  faror  of  material 
Men  doubted,  aad  Ita  exercise  deolined. 

The  facts  and  circumstances  of  the  case  are  stated  in 
the  opinion  of  the  Court. 

CoNKLiN,  J.  This  is  an  action  t n  penanamf  on  the  ad- 
miralty side  of  the  Court,  instituted  under  the  act  of  Con- 
gress of  February  26,  1845,  conferring  a  quasi-admiralty 
jurisdiction  upon  the  District  Courts  of  the  United  States, 
of  certain  cases  arising  out  of  the  commerce  and  naviga- 
tion of  the  lakes.  The  suit  is  for  the  value  of  certain  ar- 
ticles of  ship-chandlery  sold  by  the  libellants,  who  are 
dealers  in  such  articles,  having  their  place  of  business  in 
the  city  of  New  York,  to  the  defendants  resident  at  Sack- 
etts  Harbor,  in  this  district,  alleged  to  have  been  design- 
ed for  use,  by  the  defendants,  in  the  completion  and  fitting 
out  of  the  schooners  Arkansas  and  Alabama,  at  the  latter 
place. 

A  warrant  of  arrest  having  been  issued  and  returned 
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executed,  it  is  now,  on  the  retarn  day  of  the  process,  ob- 
jected, in  behalf  of  the  defendant,  that  the  Coort  has  no 
jurisdiction  of  the  case,  and  that  the  defendant  ought 
therefore  to  be  discharged  from  arrest,  and  the  libel  dis- 
missed. The  objection  is  founded  on  the  domestic  char- 
acter of  the  vessel,  and  I  am  the  more  anxious  explicitly 
to  state  the  grounds  of  the  conclusion  at  which  I  have  ar- 
rived, because  it  is  at  variance  with  what  was  said  by  me 
some  months  ago,  when  called  on  to  decide  upon  the  ad- 
mission of  a  libel  of  the  like  nature  with  this.  My  answer 
in  that  case  to  the  application  of  the  proctor  for  an  order 
directing  process  to  issue,  was  as  follows : 

**  Whether  this  suit  is  maintainable  is  a  question  which 
has  not  yet  been  directly  decided  by  the  Supreme  Court. 
The  admiralty  jurisdiction  of  the  American  Courts  of 
suits  impersonam^  by  material  men  for  labor,  materials,  and 
supplies,  in  a  home  port,  was  however  distinctly  asserted 
by  Mr.  Justice  Story  in  delivering  the  opinion  of  the 
Court  in  the  early  case  of  the  Creneral  Smtk^  and  follows 
as  a  necessary  consequence  of  the  doctrines  constantly  as- 
serted and  acted  upon  by  him  in  his  circuit.  The  princi- 
ple upon  which  he  is  well  known  to  have  uniformly  insis- 
ted, is,  that  the  admiralty  jurisdiction  inpenonam  extends 
to  all  maritime  contracts ;  and  the  contract  in  question  is 
clearly  of  that  character — ^whether  in  the  case  of  a  domes- 
tic or  of  a  foreign  vessel.  It  is  upon  this  ground  alone 
that  the  admiralty  takes  cognizance  of  liens  in  favor  of 
material  men,  given  by  state  laws,  for  repairs  and  sup- 
plies furnished  in  a  home  port.  Several  of  the  Judges  of 
the  Supreme  Court,  in  dissenting  opinions,  and  at  the  cir- 
cuit, have  controverted  this  general  principle ;  but  it  has 
been  uniformly  acquiesced  in  and  repeatedly  applied  by 
the  majority  of  the  Court,  as  it  has  also  been  by  several 
of  the  District  Courts. 

Under  these  circumstances,  I  do  not  feel  at  liberty  to 
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decline  to  take  cognizance  of  suits  inpenonam^  in  favor  of 
material  men  in  the  cases  of  vessels  embraced  by  the  act 
of  Congress,  although  the  services  may  have  been  ren- 
dered, or  the  materials  or  supplies  furnished,  at  the  place 
of  the  owner's  residence. 

In  the  foregoing  review  of  the  question,  it  will  be  seen, 
no  reference  is  made  to  rule  12th,  of  the  rules  prescrib- 
ed by  the  Supreme  Court  of  the  United  States  1845,  to 
regulate  the  practice  of  the  Courts  of  the  United  States, 
in  cases  of  admiralty  and  maritime  jurisdiction.  In  fact  the 
rule  was  then  altogether  overlooked.    It  is  as  follows : 

'*  In  all  suits  by  material  men,  for  supplies,  or  repairs, 
or  other  necessaries  for  a  foreign  ship,  or  for  a  ship  in  a 
foreign  port,  the  libellant  may  proceed  against  the  ship 
and  freight  in  rem,  or  against  the  master  or  owner  alone 
in  personam  ;  and  the  like  proceedings  in  rem  shall  apply 
to  cases  of  domestic  ships,  where,  by  the  local  law,  a  lien 
is  given  to  material  men  for  supplies,  repairs,  or  other  ne- 
cessaries.*' 

The  direct  object  of  this  rule  was  to  prescribe,  or  de- 
clare, the  various  forms  of  remedy,  to  which  those  known 
in  admiralty  jurisprudence  as  material  men,  shall  have 
a  right  to  resort  for  the  enforcement  of  their  claims.  It 
is  one  of  a  series  of  rules,  by  the  others  of  which  it  is  im- 
mediately followed,  having  the  like  object  in  relation  to 
other  subjects  of  admiralty  jurisdiction.  The  latter  branch 
of  the  rule,  authorizing  a  suit  in  rem^  for  supplies  furnish- 
ed to  a  domestic  vessel,  where  by  the  local  law  a  lien  is 
given,  may  not  necessarily  require  a  construction  which 
would  exclude  a  farther  remedy  in  penonam — though 
there  is  strong  color  for  such  an  interpretation,  according 
to  the  legal  maxim,  expressio  unis  excluHo  at  alieriui. 

But  these  rules  imply  a  consciousness,  on  the  part  of 
the  Judges  of  the  Supreme  Court,  of  the  right,  and,  in- 
deed, of  the  necessity,  of  exercising  to  some  extent,  what 
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MTors  Strongly  of  discretionary  authority,  in  determining 
the  limits  and  conditions  of  this  branch  of  the  jarisdiction 
of  the  American  Courts :  and  no  one  who  is  familiar  with 
the  uncertainty  and  difficulty  by  which  the  subject,  as  left 
by  the  Constitution  and  the  Judicial  Act  of  1789,  was  en- 
Tironed,  and  the  discussions  to  which  it  has  giren  rise,  can 
fail  to  perceive  the  impossibility  of  excluding  considera- 
tions of  expediency  altogether  from  the  inquiry.  This  is 
a  point  of  some  importance  in  the  present  case,  because, 
although  the  general  principle  has  been  incidentally  as- 
serted on  several  occasions  by  the  Supreme  Court,  that 
all  maritime  contracts  fall  within  the  scope  of  the  admiral- 
ty jurisdiction,  (and  the  contracts  of  materialmen  are  re- 
puted to  be  of  this  description,)  yet  what  was  said  in  the 
case  of  the  Cfenend  Smith,  4  Wheat.  R.  438,  as  to  the 
right  of  the  material  man  to  sue  inpenonam  in  the  admi- 
ralty, was  but  an  obiter  dictum,  and  in  the  subsequent  case 
of  Ramsey  vs.  Allegre,  12  Wheat  R.  611,  the  Court  ex- 
pressly waived  any  decision  upon  the  question  of  this 
right,  and  one  of  the  Judges,  in  a  very  elaborate  opinion, 
unequivocally  denied  its  existence. 

Under  these  circumstances  it  seems  not  unreasonable  to 
suppose  that  the  Supreme  Court  thought  proper,  if  not 
absolutely  (by  implication)  to  repudiate  the  remedy  in 
perionam  in  the  case  of  domestic  vessels,  at  least  to  re- 
serve the  question  for  future  consideration.  The  contract 
of  marine  insurance  is  also,  so  far  as  I  can  discern,  unde- 
niably a  maritime  contract,  and  as  such,  was  very  natural- 
ly held  by  the  late  Mr.  Justice  Story  to  be  comprised 
within  the  admiralty  jurisdiction  of  the  Courts  of  the  Uni- 
ted States.  Still,  in  no  instance  is  it  believed,  out  of  the 
First  Circuit,  has  a  suit  in  the  admiralty  been  maintained 
or  instituted  on  this  species  of  contract ;  and  in  the  case 
of  the  New  Jersey  Steam  Navigation  Company  vs.  The 
Merchants'  Bank  of  Boston,  6  Howard's  R.  344,  the  dis- 
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tingoished  counsel  for  the  libellant,  though  arguing  in  fa- 
vor of  a  comprehensive  admiralty  jurisdiction,  expressly 
disclaimed  its  existence  in  the  case  of  marine  insurance. 
In  order*  however,  to  justify  this  disclaimer,  it  became  ne- 
cessary for  him  to  qualify  the  general  principle  above 
mentioned,  affirming  the  admiralty  jurisdiction  over  all 
contracts  in  their  nature  maritime,  and  virtually  to  limit 
it  to  these  for  the  performance  of  maritime  $erviee$. 

But  the  principle  thus  restricted,  would  exclude  mate- 
rial men,  as  well  in  the  case  of  foreign  as  of  domestic  ves- 
sels, and  also  bottomry  bonds,  which  have  at  all  times 
been  admitted  to  be  within  the  admiralty  jurisdiction,  even 
in  England.  If,  therefore  policies  of  insurance  are  to  be 
excluded  from  the  admiralty  jurisdiction,  the  exception, 
so  far  as  I  am  able  to  discern,  will  be  purely  arbitrary :  and 
yet  the  impression  seems  to  be  generally  entertained,  that 
the  Supreme  Court  is  not  likely,  if  the  question  should  ev- 
er be  brought  before  it  for  decision,  to  uphold  the  admi- 
ralty jurisdiction  over  this  species  of  contract. 

With  respect  to  the  remedies  for  materials  or  supplies 
furnished  for  a  vessel  in  her  home  port,  it  is  also  to  be  ob- 
served, that  it  is  only  in  virtue  of  tfie  lien  given  by  a  State 
law  that  the  admiralty  jurisdiction  is  held  to  attach  at  all ; 
and  if  the  question  had  not  already  been  determined,  it 
might  be  worth  while  to  consider,  whether  it  would  not 
be  better  to  leave  such  liens  to  be  enforced  in  the  State 
tribunals  alone.  But  the  ground  on  which  the  established 
doctrine  rests,  is,  that  while  the  lien  given  by  the  local 
law  is  to  be  regarded  as  in  its  nature  maritime,  and  there- 
fore fit  to  be  enforced  by  admiralty  process,  yet  that  no 
lien  is  given  by  the  general  maritime  law — the  contract 
being  but  an  ordinary  personal  transaction  between  the 
parties  residing  in  the  same  place,  and  the  exigencies  of 
Commerce  not  requiring  that  any  lien  should  be  implied. 
Would  it  be  absurd,  then,  to  hold  the  contract  to  be  one 
with  which  the  maritime  law  has  no  especial  concern,  and 
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which  therefore  confers  no  right  to  resort  to  a  maritime 
court  for  its  enforcement  ? 

Without  pursuing  the  enquiry  further,  my  conclusion 
is,  that  the  omission  in  the  Rule  above  cited,  of  any  men- 
tion of  a  remedy  in  personam  in  favor  of  material  men  in  a 
home  port,  was  made  ex  indutiriat  and  was  designed  to  be 
significant.  For  this  reason  alone,  therefore,  I  deem  it 
more  safe  and  discreet,  for  the  present  at  least,  to  ab- 
stain from  the  exercise  of  this  jurisdiction.  There  is  an- 
other consideration  also  connected  with  the  subject, 
which,  under  existing  circumstances,  is  fitted  to  awaken 
additional  caution  in  dealing  with  this  question,  and  which 
might,  perhaps  not  improperly,  in  some  degree  influence 
a  decision  upon  the  propriety  of  assuming  a  doubtftil  au- 
thority. To  render  the  remedy  in  question  more  effect- 
ive than  a  suit  at  common  law  in  a  State  Court,  resort 
must  be  had  to  the  process  of  arrest  against  the  person  of 
the  defendant ;  and  it  was  doubtless  in  the  hope  of  deriv- 
ing superior  advantage  from  the  employment  of  this  form 
of  process,  that  the  Itbellants  have  seen  fit  to  come  into 
this  court  at  all.  But  imprisonment  for  debt  by  means  of 
process  issued  from  the  State  Courts,  having  in  this  State 
been  abolished  by  law,  its  continuance,  through  the  pro- 
cess of  the  national  courts,  in  cases  of  admiralty  jurisdic- 
tion, is  regarded  with  jealousy  and  distrust.  In  a  recent 
case,  the  legality  of  such  process  from  this  court  was  de- 
nied, but  was  upheld  by  the  court.  And  in  the  present 
case,  as  I  am  informed,  a  writ  of  Habeat  Carpus  has  been 
sued  out  by  the  defendant,  before  one  of  the  State  judg- 
es, on  the  ground  that  the  process  of  arrest  was  not  war- 
ranted by  law.  Collision  between  the  state  and  national 
authorities  is  always  to  be  deeply  regretted,  and  no  en- 
lightened and  patriotic  functionary  can  be  insensible  to  the 
duty  of  carefully  abstaining,  as  far  as  he  can  consistently 
with  paramount  obligations,  from  all  acts  likely  to  lead  to 
so  deplorable  a  result. 


Digitized  by 


Google 


U.   8.   DISTRICT   COURT.  347 


jDirtrict  Court  of  tl)t  Unxtib  States. 


EASTERN  DISTRICT  OF  PENNSYLVANIA. 

VANDERSLICB  rt.  THE  STEAM  TOW-BOAT  SUPERIOR— Iff  Admiraltt. 

1.  OoDsidentions  stated  bj  Kane,  J.,  for  holdtog  a  steam  tug  to  the  rigid  ac- 
coantability  of  a  common  carrier,  in  opposition  to  the  casein  9  Hill  N.  T.  R.  9. 

*2.  The  Captain  of  a  steam  tag  is  the  pilot  of  the  Tojage,  and  is  the  best 
judge  of  the  soffioiencj  of  the  canal  j>oat  taken  in  tow  to  resist  the  weather, 
and  of  the  adequacy  of  her  crew  to  do  what  may  be  required  for  her  protec- 
tion, and  cannot  limit  his  responsibilttj  bj  a  notice  given  at  the  time  of  com* 
mencing  the  Toyage,  that  it  must  be  at  the  risk  of  the  canal  boat. 

3.  The  steam  tug,  notwithstanding  such  notice,  is  bound  for  the  exercise  of 
all  that  skill  and  care  which  the  circu  mstances  of  the  case  demand. 

Opinion  per  Kane,  J. 

The  steamer  Saperior  was  customarily  employed  by 
the  Philadelphia  and  Havre  de  Grace  Steam  Towboat 
Company  in  towing  vessels  for  hire  between  Philadelphia 
and  the  Delaware  oatlet  of  the  Chesapeake  and  Delaware 
Canal. 

On  the  15th  of  March,  1846,  Captain  Metz,  her  com- 
mander, was  applied  to  by  the  libellant,  to  tow  his  canal 
boat,  the  Jadge  Roger,  then  laden  virith  a  valnable  cargo, 
down  the  river. 

Captain  Metz  objected,  alleging  that  the  state  of  the 
weather  was  such  as  to  make  the  trip  a  hazardous  one  ; 
but  being  pressed  by  the  libellant  and  several  other  mas- 
ters of  canal  boats  which  were  in  waiting,  he  finally  con- 
sented to  take  them,  saying  at  the  same  time  that  <*  the 
weather  was  unfit  to  go  down  the  river  that  day,  and  that 
if  they  must  and  would  go  down,  they  must  do  so  on  their 
own  responsibility,"  or  **  at  their  own  risk." 

Three  of  the  canal  boats  were  thereupon  attached  to 
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the  sides  of  the  steamer;  bat  one  of  them  meeting  with 
an  accident  immediately  after,  two  only  proceeded.  Of 
these,  one  was  very  s«on  cast  off  at  the  request  of  her  cap- 
tain ;  thos  leaving  only  the  boat  of  the  libellant,  who  per- 
sisted in  his  purpose  to  go  on. 

They  had  not  however  made  much  progress  before  it 
was  deemed  prudent  to  detach  the  Judge  Roger  from  the 
side  of  the  steamer,  and  to  tow  her  astern.  In  doing  so, 
the  canal  boat  got  into  the  trough  of  the  sea,  and  rolled  so 
heavily  as  to  lose  some  casks  of  merchandize,  that  made 
part  of  her  deck  load ;  and  it  was  then  agreed  that  she 
should  be  run  in  upon  tlie  mud  flats  on  the  Pennsylvania 
side  above  the  Pier  at  the  Greenwich  Point  house,  where 
it  was  thought  she  might  take  the  shore  safely. 

It  was  ebb-tide,  and  the  wind  was  blowing  hard  ftrom  the 
Jersey  shore.  The  manoeuvre  of  casting  off  the  canal  boat 
was  executed  badly  on  one  side  or  the  other,  and  she 
struck  against  the  pier  with  so  much  violence  as  to  dam- 
age her  greatly.  She  succeeded,  however,  in  anchoring 
a  short  distance  below ;  when  the  steamer,  returning  ei- 
ther for  the  purpose  of  rendering  assistance,  or  of  receiv- 
ing the  towline  which  had  been  left  fast  to  the  canal  boat, 
came  into  collision  with  her  so  forcibly  as  to  break  sever- 
al of  her  own  paddle  wheels,  and  further  to  injure  the  ca« 
nal  boat  in  a  greater  or  less  degree. 

After  this  the  steamer  again  took  her  tow  conducting 
her  in  a  nearly  sinking  state  towards  the  Jersey  shore ;  and 
having  almost  reached  it,  she  again  cast  her  off,  and  di- 
rected her  course  for  Philadelphia.  But  the  depth  of  the 
water  and  the  adverse  wind  and  probably  also  the  condi- 
tion of  the  canal  boat  prevented  the  libellant  from  beech- 
ing  his  boat  by  means  of  poles,  and  she  in  consequence 
drifted  out  into  the  stream.  The  steamer  returned  upon 
observing  this ;  but  again  coming  into  collision  with  her 
broke  into  her  stem  and  completed  her  wreck. 
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The  boat  sank,  her  hatches  came  off,  part  of  her  cargo 
drifted  out,  and  nearly  if  not  qaite  all  of  the  remainder 
was  damaged. 

I  believe  that  there  is  no  dispute  upon  the  facts  which 
I  have  recapitulated.  The  discrepancies  in  the  testimo- 
ny relate  to  the  sea-worthiness  of  the  canal  boat  at  the 
time  of  leaving  Philadelphia,  and  the  degree  of  skill  and 
care  displayed  by  the  steamer  in  the  subsequent  inci- 
dents. 

The  libellant  claims  indemnity  for  the  damage  done  to 
his  boat  and  her  cargo  by  these  repeated  collisions.  He 
considers  the  steamer  as  in, the  occupation  of  a  common 
carrier,  and  liable  for  all  losses  which  have  not  been  oc- 
casioned by  the  act  of  God,  or  of  public  enemies ;  and  he 
denies  that  the  limitation  by  the  captain  of  his  responsi- 
bility, by  the  notice  to  the  libellant,  if  admissible  at  all, 
can  be  so  extended  as  to  exempt  him  from  liability  under  the 
circumstances  presented  by  the  evidence.  For  he  says 
in  the  second  place,  that  the  loss  was  directly  occasioned 
by  a  want  of  that  ordinary  skill  and  care  on  the  part  of 
the  steamer  which  are  engaged  by  every  carrier  of  goods 
for  hire. 

The  claimants,  the  Tow  Boat  Company,  deny  that  they 
are  common  carriers ;  and  assert  that  being  ordinary  bail- 
ees, bound  as  such  by  force  of  the  ordinary  contract  only 
to  the  exercise  of  ordinary  care  and  skill,  their  special  dis- 
claimer of  responsibility,  impliedly  acceded  to  by  the  li- 
bellant at  the  time  of  contract,  must  be  construed  as  ex- 
empting them  from  liability  for  everything  except  just  that 
measure  of  skill  and  care  which  would  be  exacted  by  th  e 
circumstances  of  a  voyage  which  involved  no  special  or 
extraordinary  hazards.  They  affirm  that  they  did  exer- 
cise this  measure  of  skill  and  care ;  that  the  collision  o  f 
the  canal  boat  against  the  pier  was  occasioned  by  her  be- 
ing insufficiently  manned  ;  and  that,  as  to  the  two  subse- 
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qoent  collisions,  they  must  be  referred  to  the  state  of  the 
weather,  and  were,  moreover,  in  their  consequences  of  no 
importance,  since  the  first  collision  had  reduced  the  canal 
boat  to  a  state  of  wreck. 

.  The  first  question  thus  presented  is  :  Whether  steam 
tugs,  whose  regular  and  constant  business  it  is  to  tow 
boats  for  hire,  are  to  be  regarded  as  common  carriers, 
when  the  owner  or  master  of  the  boat  towed  remains  on 
board  of  it.  Chancellor  Kent,  in  his  Commentaries,  VoL 
2f  589,  includes  them  in  this  class  of  bailees,  but  cites  no 
authority  for  the  position.  On  the  other  hand,  Judge  Sto* 
ry  excludes  them  from  it.  Bailments  ^496,  referring  in  the 
margin  to  the  case  of  Alexander  v.  Greene,  3  Hill,  9. 

I  confess  that,  after  reading  that  case  over  carefhlly, 
the  reasoning  of  the  court  does  not  appear  to  me  conclu- 
sive, and  that  I  am  much  more  impressed  by  the  argument 
of  the  counsel  for  the  unsuccessful  party.  It  has  been 
suggested,  that  such  steam  tugs  should  perhaps  hold  a 
place  between  common  carriers  and  ordinary  bailees  for 
the  carriage  of  goods ;  not  liable  in  general  for  loss  by 
fire  or  robbery,  since  the  owner  or  his  inunediate  agent 
has  to  a  certain  extent  the  continued  supervision  of  his 
property,  but  to  be  otherwise  held  to  the  highest  degree 
of  accountability,  since  the  vessel  towed  is  for  the  time 
under  their  control— quite  as  much  so  as  the  baggage  of 
a  passenger  in  a  stage  coach. 

But,  if  they  arc  not  to  form  a  distinct  new  category,  I 
should  be  strongly  inclined  to  the  opinion  that  they  must 
be  treated  as  common  carriers. 

Their  occupation  is  essentially  a  public  one — ^they  hold 
themselves  out  to  the  world  as  ready  to  serve  all  who  will 
employ  them,  and  they  have  whatever  of  advantage  any 
common  carrier  can  derive  from  such  a  public  announce- 
ment 

They  have  the  custody  and  direction  of  the  vessel  to  be 
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transported :  it  is  generally  fastened  to  the  steamer  ia 
sach  a  manner  as  not  to  be  safely  detached  while  the  two 
are  in  motion,  unless  by  the  act  of  those  on  board  the 
steamer ;  and  if  detached  while  on  the  way,  the  boat  is 
without  any  power  of  providing  for  her  safety.  The 
hands  on  board  the  boat,  moreover,  receive  their  orders 
from  the  steamer's  captain — and  in  fact  the  two  move  on 
together  under  the  sole  impulse  and  guidance  of  the 
steamer. 

The  vast  interests,  which  are  daily  confided  to  such 
steam  tugs,  the  hazards  to  which  our  internal  commerce 
maybe  subjected  by  a  want  of  the  highest  degree  of  skill 
and  care  on  the  part  of  those  who  command  them,  and 
the  difficulty  of  drawing  the  line  in  a  court  of  justice  be- 
tween the  consequences  of  mismanagement  and  those  of 
mere  stress  of  weather,  or,  where  these  come  together, 
as  they  often  do,  of  assigning  to  each  its  appropriate  share 
of  influence ; — these  considerations  urge  us  very  strongly 
to  hold  the  steam  tug  to  the  rigid  accountability  of  a  com- 
mon carrier. 

But  I  do  not  think  it  necessary  to  decide  the  question. 
Though  the  law  of  Pennsylvania  under  which  this  con- 
tract was  made,  l^eems  to  be  settled  by  the  Supreme 
Court  of  the  State,  however  reluctantly,  that  a  common 
carrier  may  restrict  his  common  law  liability  by  special 
contract ;  yet  the  extent  to  which  such  a  limitation  may 
go  is  itself  limited  very  strictly.  It  has  never  been  con- 
tended, that  the  limitations  can  be  so  enlarged  as  to  re- 
lieve him  from  the  exercise  of  all  ordinary  skill,  diligence 
and  care.  The  utmost,  for  which  he  has  ever  been  al- 
lowed to  stipulate,  is  that  his  liability  should  be  subject  to 
the  same  rules  as  that  of  an  ordinary  bailee  for  hire. 

What  then  was  the  liability  of  the  steamer,  considered 
as  an  ordinary  bailee,  who,  at  the  time  of  contracting,  had 
given  to  the  master  of  the  canal  boat  the  special  notice 
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which  is  in  proof?  Independent  of  that  notice  the  en- 
gagement was  for  the  exercise  of  adequate  skill,  and  of 
reasonable  care  and  prudence  in  towing  the  boat  to  her 
destination, — skill  and  pradence,  both  adapted  to  the  cir- 
cumstances, hazardous  or  otherwise.  Did  the  notice  va- 
ry this  engagement  f 

In  the  case  of  Alexander  vs.  Greene,  already  referred 
to,  it  was  decided  that  an  engagement  to  tow  a  boat  **  at 
the  risk  of  the  master  and  owners  thereof"  relieved  the 
steam  tug  from  all  liabilities  arising  from  a  want  of  ordin- 
ary care  and  skill ;  and  it  has  been  contended  here  with 
great  force,  that  the  notice  by  Captain  Mets  that  if  the 
canal  boat  determined  to  go,  it  must  be  on  her  own  re- 
sponsibility or  at  her  own  risk,  should  have  an  equally 
broad  effect. 

I  acknowledge  that  I  cannot  distinguish  the  two  forms 
of  expression,  so  as  to  give  them  a  difference  of  iraport. 
But  I  have  not  been  able  to  satisfy  myself,  that  the  no- 
tice in  either  case  should  have  the  effect  contended  for. 

I  cannot  conceive  of  a  contract  for  transportation,  which 
shall  be  so  limited,  as  to  exonerate  the  carrier,  when  the 
property  entrusted  to  him  is  destroyc^d  by  his  negligence 
or  want  of  skill.  Such  a  contract  would  have  no  merito- 
rious consideration :  its  terms  involve  no  engagement  at 
all :  it  means  nothing,  but  that  the  carrier  will  not  frau- 
dulently or  wilfully  destroy  the  property ;  and  to  this  ev- 
ery man,  whether  carrier  or  not,  is  bound  by  the  law  of 
the  land,  in  reference  to  the  property  of  every  other  man, 
without  any  contract  whatever. 

In  my  judgment  a  saving  of  this  sort  would  be  repug- 
nant to  the  spirit  and  purpose,  as  well  as  the  body  of  the 
contract ;  and,  were  such  an  interpretation  claimed  for 
the  notice  in  this  case,  I  could  not  regard  it  otherwise  than 
as  void.    Such  I  may  remark,  seems  to  be  the  opinion 
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also  of  the  accomplished  editor  of  the  American  Leading 
Cases,  in  his  comments  on  this  decision. 

Bat  the  claimants  here  do  not  assert  this  doctrine  with* 
out  qualification.  They  admit  themselves  bound  for  the 
reasonable  skill  and  diligence  which  would  be  adequate 
to  an  ordinary  risk ;  and  only  ask  exemption  from  em- 
ploying that  higher  skill  and  diligence  which  the  particu- 
lar emergency  in  this  case  called  for. 

Still  I  cannot  accede  to  the  legal  policy  which  would 
sustain  even  such  a  limitation.  It  could  never  have  a 
practical  interpretation. 

What  is  its  import  f  Does  it  mean  that  if  in  consequence 
of  the  storm  the  captain  of  the  steamer  shall  become  too 
much  absorbed  in  anxiety  for  his  own  safety  to  think  of 
any  thing  else,  this  shall  be  enough  to  discharge  him  and 
h  is  steamer  from  liability  f  Does  it  mean  that  he  may  cast 
off  his  tow  to  the  mercy  of  the  elements,  so  soon  as  he 
becomes  sensible  that  his  own  risk  is  increased  by  keeping 
it  attached  V  His  own  safety,  and  the  safety  of  his  tow 
would  no  doubt  have  been  more  complete,  if  neither  had 
left  the  wharf  at  Philadelphia ;  now,  what  increase  of 
peril,  beyond  that  of  encountering  the  elements  at  all, 
shall  be  deemed  the  auut  fotderi$t  which  is  to  excuse  his 
negligence  or  want  of  skill  in  meeting  it !  And  how  are 
we  to  subdivide  and  distribute  the  indicia  of  nautical  skill 
and  prudence,  so  as  to  mete  out  to  the  vessel  under  tow 
its  just  portion  of  them  in  the  varying  contingencies  of 
such  a  voyage ! — asserting  for  it  all  that  would  be  needed 
in  favorable  weather,  but  denying  its  right  to  any  more  V — 
distinguishing  circumstances  into  ordinary  and  peculiar, 
that  differ  only  by  inappreciable  degrees,  as  the  height  of 
a  wave,  or  the  force  with  which  the  wind  blows,  and  re- 
ferring the  iojury  which  is  complained  of  to  one  or  the 
other  class  of  causes ;  thus  ascertaining  whether  the  peril 
was  within  the  contract  or  its  limitation  f 

Vol.  IX,— No.  19. 
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How  skall  we  decide  in  reference  to  a  particular  case 
of  peril  or  difficulty^  that  it  called  for  extraordinary  ener- 
gies, but  that  the  energies  that  combated  it  were  merely 
ordinary  ! 

It  inTolres  no  hardship  to  the  master  or  proprietor  of  a 
steamer,  whose  daily  occupation  is  the  navigation  of  the 
riTer,  to  assume  that  he  is  acquainted  with  its  hazards, 
and  fitted  to  decide  whether  the  state  of  the  wind  and  tide 
will  allow  him  to  carry  down  his  train  of  canal  boats  in 
safety.    He  is  the  pilot  of  the  voyage :   he  is  the  best 
judge  even  of  the  sufficiency  of  the  canal  boat  to  resist 
the  weather,  and  of  the  adequacy  of  her  crew  to  do  what 
may  be  required  for  her  protection.    It  is  in  evidence  that 
when  the  water  is  smooth,  and  the  tow  boats  are  attached 
in  consequence  to  the  steamer's  guards,  the  hands  of  the 
tow  boats  have  nothing  to  do, — that  boats  have  occasion- 
ally been  towed  in  safety  without  any  person  on  board, — 
at  other  times,  when  the  boat  is  towed  astern,  a  man  is 
required  to  steer  her,  and  a  boy  or  another  man  to  give 
occasional  assistance.    Sometimes  a  still  larger  crew  may 
be  required  by  circumstances.    Again,  the  form,  dimen- 
sions, and  lading  of  the  tow  boat  have  their  influence.    A 
decked  boat  with  a  light  cargo  is  perfectly  safe  in  weath- 
er which  would  swamp  an  open  boat,  heavily  laden.  Now, 
when  a  boat  offers  herself  for  towage,  it  is  the  proper  of- 
fice of  the  master  of  the  steam-tug  to  determine  upon  all 
these  points,  and  to  refuse  to  take  her  if  she  is  either  too 
imperfect  in  her  structure  and  arrangements,  too  heavily 
burthened,  or  too  lightly  manned  to  meet  the  apparent 
hazards  of  the  particular  voyage.    He  would  have  this 
right,  whether  regarded  as  a  common  carrier  or  as  an  or- 
dinary bailee  ;  and  I  see  no  objection  to  requiring  that  he 
shall  exercise  it. 

I  am  inclined,  therefore,  to  decide  that  the  limitation  of 
the  claimants'  liability,  which  has  been  contended  for,  does 
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not  exist;  and  that  the  steam-tugy  notwithBtanding  the 
notice,  was  bonnd  for  the  exercise  of  all  that  skill  and 
care  which  the  circumstances  of  the  case  called  for. 

Did  Captain  Metz  exercise  this  degree  of  skill  and  care  ? 

I  hare  examined  all  the  evidence  in  the  case  very  foUy 
and  caatioQsly.  There  is  in  it  just  about  the  ususJ  con- 
flict of  recollections  that  belongs  to  controversies  of  this 
sort.  Men  who  are  parties  in  a  scuffle,  or  on  board  differ- 
ent ships  that  come  into  collision,  never  agree  as  to  where 
the  Uame  lies :  Even  lookers  on  very  seldom  unite  in  de- 
tailing occurrences  of  an  exciting  character.  Especially 
is  this  true  as  to  times,  distances,  and  even  as  to  the  or- 
der in  which  incidents  have  followed  each  other.  It  is 
often  in  consequence  the  most  puzzliog  duty  of  a  Judge* 
to  determine  from  the  conflicting  evidence  of  honest  and 
intelligent  witnesses,  what  the  truth  is  which  they  ail  pro- 
fess to  detail.  In  such  a  case  he  is  fortunate  if  he  can  get 
hold  of  some  fact  independent  of  memory — some  land 
mark  that  cannot  have  been  subjected  to  change.  I  think 
we  have  something  of  this  sort  in  a  part  of  the  evidence 
here. 

It  is  found  in  the  position  and  course  of  the  canal  boat 
at  the  moment  of  striking  the  wharf,  as  determined  by  the 
part  on  which  she  received  the  first  injury.  She  struck 
on  her  starboard  bow :  her  head,  therefore,  was  that  mo- 
ment inclined  outwards  to  the  river,  and  off  from  the  flats. 
She  struck^  moreover,  with  great  violence ;  so  as  not  only 
to  break  in  her  bow,  but  to  indent  or  displace  the  wharf- 
log  against  which  she  struck.  I  do  not  see  how  these 
two  circumstances  can  be  explained,  unless  by  the  suppo- 
sition that  at  the  moment  of  striking  she  was  obeying  a 
powerful  impulse  derived  from  the  steamer. 

Now  it  is  agreed  on  all  hands,  that  the  steamer  and  the 
canal  boat  were  on  the  Jersey  or  weather  side  of  the  river, 
where  it  was  determined  that  the  boat  should  be  cast  off; 
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that  the  steamer  immediately  directed  her  coarse  towards 
the  Pennsylvania  shore,  and  reaching  this  side  of  the 
channel*  passed  immediately  below  the  powder  wharf, 
562  feet  above  the  place  of  the  first  accident,  still  steering 
towards  the  flats.  Then  inclining  down  stream  in  the 
cove  between  the  powder  wharf  and  the  wharf  at  the  Fer- 
ry, where  the  water  was  smooth,  she  skirted  along  the 
flats ;  the  canal  boat  in  the  meantime  steering  towards 
the  Pennsylvania  shore.  Arriving  near  the  lower  or  Fer- 
ry wharf,  the  steamer  again  headed  outwards  towards  the 
deep  water ;  and  it  was  about  this  time,  or  inmiediately 
after,  that  the  canal  boat  struck  the  wharf. 

So  far  the  witnesses  concur.  The  witnesses  for  the 
steamer  say,  that  soon  after  passing  the  powder  wharf 
she  slackened  her  speed,  and  at  last  checked  it  altogether 
for  the  purpose  of  enabling  the  canal  boat  to  throw  off  the 
bow-rope ;  and  that  this  would  have  been  effected  if  the 
crew  of  the  canal  boat  had  been  effective ;  but  that  the 
libellant  being  at  his  helm,  and  no  other  person  on  board 
but  a  boy  who  was  not  strong  enough  to  unhook  the  rope, 
the  libellant  left  his  helm  to  assist  him,  and  thus  occasion- 
ed the  accident,  though  the  steamer  had  in  the  meantime 
thrown  loose  her  tow  rope. 

Now,  it  is  plain  that  this  of  itself  would  not  have  pro- 
duced the  collision.  Had  the  steamer  stopped  in  time, 
and  the  tow-rope  been  fully  slackened,  the  canal  boat 
would  not  have  had  sufficient  headway  to  drive  her  against 
the  wharf  so  forcibly ;  and  her  motion  directed  inwards 
by  her  helmsman,  and  aided  by  the  wind,  would  have 
continued  towards  the  shore,  rather  than  outwards  against 
wind  and  steerage. 

The  story  on  the  other  side  denies  that  the  captain  of 
the  canal  boat  ever  left  his  helm,  and  refers  the  mjury  to 
the  continued  speed  of  the  steam  boat,  which  kept  the 
tow  line  taught  until  the  boat  was  nearly  in  contact  with 


Digitized  by 


Google 


U.   6.   DISTRICT   COURT  357 

the  wharf,  even  while  the  steamer  was  heading  out  her- 
self; and  thus  made  it  impossible  for  the  boat  to  obey 
her  helm.  This  view  of  the  facts»  which  is  borne  out  more- 
over by  the  testimony  of  those  who  witnessed  the  acci- 
dent fVom  the  shore,  seems  to  me  to  be  fally  corroborated^ 
and  I  have  already  remarked  by  the  force  and  direction 
of  the  boafs  impact  against  the  wharf. 

There  are  numerous  facts  disclosed  in  the  depositions 
which  point  to  the  same  conclusion.    It  is  not  necessary 
for  me  to  refer  to  them  in  detail.    I  have  been  particu- 
larly struck  by  the  reported  difference  in  the  bearing  of 
the  two  captains : — the-  one  excited,  intimidated,  losing 
his  presence  of  mind,  hurrying  about  his  vessel,  multiply- 
ing orders — twice  bringing  his  steam  boat  into  forcible 
collision  with  the  sinking  canal  boat  which  he  sought  to 
rescue ; — the  other  calm,  resolute,  efficient ;  endeavoring 
to  secure  his  boat  to  the  wharf  by  lines  afler  the  first  ac- 
cident; anchoring  her  when  that  failed ;  holding  on  to  his 
chance  of  deliverance  even  afler  the  steam  boat  had  be- 
come entangled  with  her  afterwards ;  refusing  to  quit  his 
post  when  warned  that  she  was  bearing  down  on  him  the 
second  time ;  and  even  afler  she  had  again  struck  him, 
and  he  was  driven  down  in  the  water  to  his  knees  by  the 
last  collision,  holding  •n  to  his  vessel  till  he  had  made 
fast  to  her  bow  the  line  by  which  she  was  dragged  ashore 
at  last  afler  she  had  sunk.    In  a  question  which  involves 
the  seamanship  and  prudence  of  these  two  men  in  the 
circumstances  which  led  to  the  first  accident,  I  am  justi- 
fied in  referring  to  their  subsequent  conduct  in  the  disas- 
ters which  followed. 

I  am  constrained  to  say  that  the  captain  of  the  steam 
tug  appears  to  have  failed  in  the  performance  of  what  I 
suppose  to  have  been  his  duty.  It  was  not  enough  that 
he  shut  oflf  his  steam  when  approaching  the  wharf;  for 
this  would  only  check  without  arresting  the  motion  of 
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hit  vessel ;  he  was  bound,  in  the  exercise  of  ordinary 
care,  even  if  the  weather  had  been  calm,  to  see  to  it  that 
the  rope  was  adequately  slackened  to  allow  the  canal 
boat  to  get  ashore ;  and  if  he  found  that  from  any  cause 
the  rope  was  not  at  once  detachedy  he  was  bound  to  wait  till 
it  could  be  done ;  or  if  the  wind  and  his  position  made  it 
dangerous  for  him  so  to  stop  on  his  course,  he  should 
have  retained  his  hold  of  her,  carrying  her  out  with  him 
iato  the  channel  again,  and  repeating  his  manoeuvre  at 
some  lower  point  on  the  river.  I  fully  acquit  him  of  all 
wilful  misconduct ;  but  I  cannot  escape  the  conclusion, 
that  had  he  been  more  self-possessed  than  he  appears  to 
have  been ;  in  a  word,  had  he  exercised  the  ordinary  skill 
and  prudence  which  his  contract  of  bailment  implied,  the 
first  accident  never  would  have  occurred. 

As  to  the  two  subsequent  collisions,  the  argument  for 
the  claimants  admits  that  they  are  without  legal  justifica- 
tion or  excuse. 

The  preliminary  questions  which  were  raised  upon  the 
pleading,  do  not  seem  to  me  to  involve  a  diflicnlty.  The 
bailee  of  goods  has  such  a  property  in  them  as  will  sup- 
port a  suit  for  damage  done  to  them ;  and  though  the 
party  damaged  by  a  collision  cannot  in  any  case  receive  a 
double  satisfaction,  I  do  not  see^any  reason  for  refusing 
him  permission  to  include  in  the  initiation  of  one  pro- 
ceeding his  claim  of  recourse  against  the  ship  which  has 
injured  him,  and  against  its  owners  to  the  extent  of  their 
interest  in  it. 

The  decree  will  be  in  rem  for  the  libellant  for  the 
amount  of  his  actual  loss  by  reason  of  the  three  collisions 
that  have  been  referred  to,  with  interest,  in  the  nature  of 
damages  flrom  the  date  of  the  occurrences,  and  with  fhll 
costs :  And  it  is  referred  to  the  Commissioner  to  ascertain 
the  amount  of  this  decree. 
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/trtt  Jtibmal  IDtftrut  of  Ikonfsbama. 

QUARTER  SESSIONS  OF  PHILADELPHIA  COUNTY. 

COMMONWEALTH  «f.  WILLIAM  T.  JOHNSON. 

1.  A  pwton  w1k>  laU  hit  house  to  •ootfaer  knowing  that  tho  Immo  intondi 
to  ofe  tho  hoQM  for  the  poipote  of  keeping  a  bawdj  honee  if  gniltj  of  an  in- 
dictable offence. 

2.  Sock  penon  cannot,  however,  be  convicted  on  an  indictment  which  onlj 
charf  ee  in  general  tennf  the  offence  of  keeping  a  bawdy  honae.  The  facta 
anat  be  apeciallj  set  forth. 

The  opinion  of  the  whole  Court,  in  Bank,  was  deliver- 
ed by  Parsons,  J. 

This  is  an  application  for  a  new  trial.  The  defendant 
was  indicted  for  a  nuisance  in  keeping  and  maintaining  a 
house  of  ill  fame ;  and  is  charged  in  the  common  form 
which  generally  prevails  relative  to  indictments  for  this 
offence  in  Pennsylvania. 

It  was  clearly  shown  on  the  trial  that  the  defendant 
leased  his  house  to  a  female  of  bad  reputation  who  kept 
the  house  for  prostitution,  and  it  is  conceded  that  there 
was  some  evidence  to  show  that  when  the  defendant  rent- 
ed the  property  he  knew  the  purposes  for  which  the  lessee 
designed  to  use  it.  It  was  contended  on  the  trial,  that  in 
as  much  as  the  Commonwealth  had  not  averred  in  the  bill 
the  leasing  and  the  scienter  relative  to  the  criminal  design 
for  which  the  property  was  leased,  he  could  not  be  legal- 
ly convicted,  and  the  Judge  who  tried  the  cause  charged 
the  jury  that  it  was  not  necessary  that  these  facts  should 
be  averred  in  the  bill,  in  order  that  they  might  pass  upon 
the  facts,  and  reserved  the  question  which  is  now  present- 
ed for  the  decision  of  the  whole  court,  whether  there 
ought  to  be  a  conviction  on  this  state  of  facts,  under  this 
form  of  indictment. 
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The  eourt  have  no  doubt  that  if  a  man  rents  his  prop* 
erty  to  a  tenant  knowing  at  the  time  that  it  is  to  be  kept 
as  a  brothel,  he  is  violating  the  law,  and  may  be  punished 
for  maintaining  and  keeping  a  naisanee.  Sach  an  estab- 
lishment is  against  the  good  morals  of  society,  and  offen- 
sive as  well  as  injarions  to  the  neighborhood  where  it  is 
located. 

Bat  while  snch  is  the  result  of  his  acts,  the  question 
now  before  us  is,  whether  he  ought  not  to  have  been  spe- 
cially charged  in  the  indictment  according  to  the  facts  of 
the  case«  that  is,  that  he  was  the  owner  of  the  house  and 
leased  it  to  the  tenant  well  knowing  that  she  designed 
and  intended  to  keep  it  as  a  brothel. 

There  does  not  seem  to  be  any  English  authority  dis- 
tinctly on  this  point.  None  was  cited  on  the  argument, 
and  during  the  limited  period  the  court  have  had  for  the 
examination  of  the  subject  we  have  discovered  none.— 
But  the  question  seems  to  have  received  the  attention  of 
the  courts  in  two  of  our  sister  States,  and  the  decisions 
are  different.  In  New  York,  1st  Denio  129,  The  People 
vs.  Jenin,  it  is  ruled  that  an  indictment  like  the  one  in  the 
present  case  is  good,  and  that  it  is  not  necessary  to  aver 
the  leasing,  but  that  simply  to  charge  that  the  owner  kept 
it,  when  shown  that  he  leased  it  knowing  that  it  was  to 
be  kept  as  a  bawdy  house,  is  sufficient  And  if  we  adopt 
this  decision  as  our  guide,  then  the  present  verdict  must 
be  sustained. 

But  in  Massachusetts,  in  the  case  of  The  Common- 
wealth vs.  Harrington,  3  Pick.  26,  it  would  seem  to  be  de- 
cided that  the  indictment  should  state  the  leasing,  and  the 
guilty  knowledge  at  the  time.  When  discussing  the 
general  principle  whether  it  was  an  indictable  offence  for 
a  man  to  rent  his  house  for  such  a  purpose.  Chief  Jus- 
tice Parker  seems  to  put  the  case  upon  the  •ground  that 
it  was  alleged  in  the  indictment  that  the  defendant  knew 


Digitized  by 


Google 


FIRST  JUDICIAL   DISTRICT  OF  PBNN'A.  361 

that  his  house  would  be  put  to  an  unlawful  use,  and  that 
he  let  it  for  that  purpose.  What  then  shall  be  the  rule 
in  this  county  is  now  the  question  before  us. 

The  decision  in  the  State  of  New  York  is  based  upon 
the  familiar  principle  of  criminal  law,  that  in  misdemean- 
ors there  are  no  accessories,  but  all  are  principals,  for  he 
who  advises,  supplies  the  means,  reaps  the  benefits,  or 
causes  the  commission  of  a  misdemeanor  is  a  direct  of- 
fender. Nor  can  this  principle  as  a  general  rule  be  con- 
troverted. 

But  in  its  application  there  are  also  other  principles  of 
pleading  which  must  be 'observed.  One  of  which  is,  that 
to  make  an  indictment  good,  the  special  manner  of  the 
whole  fact  ought  to  be  set  forth  with  such  certainty  that 
it  may  judicially  appear  to  the  court  that  the  indictors 
have  not  gone  upon  insufficient  premises;  2  Haw.  P.  C. 
820.  Hence  it  is  said  <'  that  an  indictment  charging  a 
man  with  a  nuisance  in  respect  to  a  fact  which  is  lawful 
in  itself,  and  only  becomes  unlawful  from  particular  cir- 
cumstances is  insufficient,  unless  it  set  forth  some  cir- 
cumstances which  make  it  unlawful ;"  2  Haw.  321. 

Now  a  man  has  an  unquestioned  right  to  rent  his  house 
to  whom  he  pleases,  and  the  letting  of  it  is  in  itself  an  in- 
nocent act ;  but  if  he  let  his  house  for  the  purposes  of 
prostitution,  and  he  knew  that  it  was  to  be  so  used,  the 
act  then  becomes  criminal.  The  design  and  knowledge 
that  it  is  to  be  used  for  illegal  purposes  constitute  the  of- 
fence, and  make  the  act  a  misdemeanor.  If  so,  then  ought 
not  the  pleader  to  state  the  special  circumstances  of  the 
whole  case  with  certainty  ?  Such  seems  to  be  the  view 
taken  by  the  court  in  the  case  of  the  Commonwealth  vs. 
Harrington.  The  form  of  such  an  indictment,  and  the  one 
sustained  in  that  case,  will  be  found  in  Wharton's  Prece- 
dents of  Indictments,  435. 

Such  a  system  of  pleading  seems  best  to  comport  with 
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the  general  roles  in  criminal  cases,  and  is  imposing  no 
unnecessary  labor  or  hardship  on  the  pleader,  for  it  is  easy 
to  prepare  the  bill  to  meet  the  facts  of  the  case.  And  cer- 
tainly it  is  but  jost  to  the  defendant  that  he  should  be 
fhUy  apprised  of  the  facts  which  he  will  be  called  upon  to 
meet  on  the  trial,  in  order  that  he  may  properly  prepare 
his  defence.  This  is  but  simple  justice,  and  is  more  in 
accordance  with  the  rules  which  we  apply  in  other  cases* 
Moreover,  this  view  of  the  case  is  in  strict  harmony  with 
former  decisions  made  by  this  court.  It  was  upon  this 
ground  that  we  determined  the  case  of  the  Commonwealth 
vs.  Miller,  at  the  last  June  Term. 

Relative  to  the  point  as  to  the  form  of  the  indictment, 
we  deem  it  most  safe  to  follow  the  view  taken  by  the  Su- 
preme Court  of  Massachusetts,  and  therefore,  in  our 
opinion,  this  indictment  is  defective  in  not  setting  forth 
the  whole  facts  (to  wit)  that  the  property  was  leased  with 
the  knowledge  that  it  was  to  be  used  for  illegal  purposes; 
and  on  that  groand  a  new  trial  ought  to  be  granted. 

It  is  not  sufficient  to  charge  the  offence  in  the  usual 
common  form,  and  then  prove  the  leasing  and  guilty 
knowledge.  These  are  material  facts,  which  ought  to  be 
stated  upon  the  record,  and  unless  they  are  properly 
averred  we  do  not  think  the  conviction  ought  to  be  sus- 
tained for  the  reasons  above  stated. 


0u|irtnu  tfimrt  of  JSm  Dork. 

Remtdaer  General  Term.    November,  1846.    Before  Jui- 
tices  Harriif  Wateon  tf  Parker. 

HILL  «f.  HILL. 

[8.  C.  4  BAEB0UE*8   SUP.  COUftT,  SEP.   419.  ] 

1.  Praviottt  to  the  adoption  of  tho  roviiad  itfttotot  of  Now  York,  u  OKOOvto* 
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rj  deviM  limited  upon  an  indefinite  failure  of  iaane  waa  Toid,  beoanae  it 
Bight  not  Teat  within  the  compaM  of  twenty-one  yean  and  nine  montha  after 
a  life  or  livea  in  being. 

3.  When  an  executory  derise  waa  made  dependent  on  the  firal  taker*a  **  dy- 
ing withoat  lawful  iaane/'  anch  worda,  unezplidned,  had  a  fixed  legal  aignifi- 
oatioa,  and  imported  an  indefinite  failure  of  imie,  and  not  a  fiulure  of  itaoe 
lifing  at  the  death  of  the  fint  taker. 

3.  A  different  interpretation  will,  however,  be  given  to  fooh  and  aimilar 
words  where  there  are  other  proviaions  of  the  will  thowing  that  the  teatator 
intended  a  failure  of  iarae  living  at  the  death  of  the  firat  taker. 

4.  Where  an  executory  deviae,  limited  upon  the  firat  taker'a  dymf^  vtikomi 
Im^  iuue,  was  made  subject  to  the  payment,  by  the  executory  devisee,  of  leg. 
acies  to  three  persons  then  in  being,  when  they  should  severally  become  of 
age,  it  was  ktid  that  the  testator  did  not  contemplate  an  indefinite  failure  of  ia. 
aue,  but  that  he  mutt  have  intended  the  estate  to  vest  on  the  death  of  the  first 
taker. 

5.  An  executory  devise  is  void  where  it  is  repugnant  to  the  absolute  owner- 
ship and  power  of  diaposal  given  to  the  first  taker.  Otherwiae  when  the  jm$ 
dUpmtendi  is  conditional. 

6.  MThere  the  testator  devised  land  to  T.,  his  heirs  and  assigns  forever,  pro- 
vided the  siid  T.  should  not  sell  the  same  within  fifteen  years,  unless  to  one  of 
his  childran;  and  in  case  said  T.  died  without  lawful  issne,  tfie  estate  to  go  lo 
A.,  his  heirs  and  assigns  forever;  it  was  kdd  that  the  devise  to  T.  was  subject  to' 
two  conditions ;  and  that  if  he  sold  to  one  of  his  brothers  within  the  fifteen 
years,  or  to  any  other  person  after  that  time,  the  grantee  in  either  case,  would 
take  the  land  wak^X  to  the  ether  contingency,  vis:  th^  death  of  t.  witho«t 
lawful  issue. 

7.  The  mere  taking  of  a  quit-claim  deed  does  not  estop  the  grantee  from 
questioning  the  title  of  hit  grantor.  The  rule  is  otherwiae,  as  between  vendor 
and  vendee  before  conveyance,  and  between  landlord  and  tenant.  In  both  fheae 
cases  the  possession  must  first  be  surrendered  before  the  title  can  be  queationed. 

8.  There  is  no  estoppel  except  where  the  occupant  ia  under  an  obligation, 
express  or  implied,  to  restore  the  possession  at  some  time  or  in  some  event. 

9.  But  where  by  an  indenture  freely  executed  between  the  parties,  T.  cove- 
nanted that  if  a  certain  condition  waa  not  performed  within  a  stipulated  time, 
A.  might  enter  upuu,  and  hold,  and  exgey  the  premises,  he  was  held  to  be  es- 
topped from  questioning  A's  right. 

10.  And  where  a  party  is  estopped  by  deed,  all  persons  claiming  under  or 
through  him,  are  equally  bound  by  the  estoppel. 

This  was  an  action  of  ejectment  brought  by  Patience 
Hill  against  Whiteside  Hill,  to  recover  land  lying  in  the 
county  of  Washington.  The  cause  was  tried  before  Wil- 
LARD,  Circuit  Judge,  at  the  Washington  Circuit,  in  Octo- 
ber, 1845.    The  following  facts  appeared  on  the  trial. — 
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Alexander  Hill  died  seised  of  the  premises  in  qoestion  in 
1809,  leaving  a  last  will  and  testament,  whieh  contained 
the  following  devise : 

'*  Item.  And  whereas  I  have  heretofore  by  my  several 
deeds  of  conveyance,  given  and  granted  to  my  sons,  Will- 
iam Hill,  James  Hill,  Peter  Hill,  and  Whiteside  Hill,  such 
par"^  and  proportion  of  my  landed  estate  as  I  intend, 
therefore  I  give  and  devise  unto  my  son  Thomas  Hill,  all 
the  residue  of  my  real  estate,  and  to  his  heirs  and  assigns 
forever.  Provided  always  and  my  will  is,  that  the  said 
Thomas  shall  not  sell  or  convey  the  estate  hereby  devised 
to  him,  within  fifteen  years  after  my  decease,  mJeu  $nek 
tale  shall  be  made  to  $ome  one  ofrnj/  children;  and  in  case  nqf 
said  son  Thomas  shall  die  without  lawful  issue^  then  and  in 
such  case,  the  said  real  estate  is  hereby  given  and  devised 
to  Alexander  Hill,  my  grandson,  the  son  of  James  Hill, 
and  to  his  heirs  and  assigns  forever ;  subject  to  the  pay- 
ment of  one  hundred  dollars  to  Alexander  Hill,  the  son 
of  Peter  Hill,  when  of  age ;  of  one  hundred  dollars  also 
to  my  grandson  Alexander  Hill  the  son  of  Whiteside  Hill, 
when  of  age ;  and  one  hundred  dollars  to  my  grandson 
Alexander,  the  son  of  Francis  McLean,  when  he  comes 
of  age.'* 

It  was  admitted  that  the  premises  claimed  in  the  decla- 
ration were  included  in  the  above  devise,  and  were  in  the 
possession  of  the  defendant  at  the  time  of  the  commence- 
ment of  this  suit. 

Thomas  Hill  died  in  November,  1842,  leaving  seven 
children.  The  maiden  name  of  the  mother  of  said  chil- 
dren, was  Polly  Pitts.  She  was  married  to  said  Thomas 
Hill,  by  Charles  F.  Ingalls,  Esq.,  a  Justice  of  the  Peace 
of  Washington  county,  in  1827.  She  had  three  children 
by  said  Thomas  Hill,  before  said  marriage,  and  four  after- 
wards. The  said  Polly,  previous  to  her  marriage  with 
Thomas  Hill,  and  previous  to  the  birth  of  said  children. 
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had  been  legally  married  to  one  George  Foree»  who  was 
•till  living  at  the  time  of  the  trial.  Such  marriage  had 
never  been  dissolved  or  annulled.  Thomas  Hill  was  never 
married  to  any  one  except  said  Polly,  and  left  no  children 
except  those  bom  of  said  Polly.  Alexander  Hill,  the 
grandson  of  the  testator,  and  son  of  James  Hill,  named  in 
said  will,  died  in  February,  1844,  leaving  no  widow,  but 
five  lawfal  children,  his  heirs  at  law,  of  whom  the  plaintiff 
in  this  suit  was  one,  who  was  over  21  years  of  age  when 
this  suit  was  brought.  Both  Thomas  Hill,  and  said  Alex- 
ander Hill,  the  son  of  James  Hill,  died  before  this  suit  was 
commenced.  Alexander  the  son  of  Peter  Hill,  Alexander 
the  son  of  Whiteside  Hill,  and  Alexander  the  son  of  Fran- 
cis McClean,  were  still  living,  and  the  youngest  of  them 
was  bom  in  1806. 

On  these  fkcts  the  plaintiff  rested ;  when  the  defendant 
moved  for  a  nonsuit  on  two  grounds :  1st  That  the  exe- 
cutory devise  over  to  Alexander  Hill,  the  father  of  the 
plaintiff,  was  void  for  being  too  remote,  and  contemplat- 
ing an  indefinite  failure  of  issue.  2d.  That  the  limitation 
of  said  real  estate  over  to  Alexander  HUl,  the  father  of 
the  plaintiff,  was  void  as  being  repugnant  to  the  absolute 
ownership  and  power  of  disposal  given  to  Thomas  Hill 
by  the  said  will.  The  Circuit  Judge  sustained  these  ob- 
jections, and  decided  that  the  action  could  not  be  main- 
tained ;  and  the  plaintiff's  counsel  excepted. 

The  counsel  for  the  plaintiff  then  offered  to  read  in  evi- 
dence the  following  instrument,  the  execution  of  which 
was  admitted : 

**  Whereas,  Alexander  Hill,  late  of  Cambridge,  in  the 
county  of  Washington,  deceased,  in  and  by  his  last  will 
and  testament,  bearing  date  the  twenty-second  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eight,  did,  among  other  things  devise  as  follows, 
[reciting  the  clause  of  the  will  above  set  forth.]  Now  this 
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indenture  made  the  sixteenth  day  of  May,  in  the  year  of 
oar  Lord  one  thousand  eight  hundred  and  eighteen,  be-^ 
tween  Alexander  Hill  of  the  town  of  Cambridge,  in  the 
eounty  of  Washington,  son  of  James  Hill  of  Cambridget 
aforesaid,  the  persons  named  in  the  said  in  part  recited 
will,  of  the  first  part,  and  Thomas  Hill  of  Cambridge 
aforesaid,  of  the  second  part,  witnesseth  that  the  said 
party  of  the  first  part  for  and  in  consideration  of  the  sum 
of  one  hundred  dollars,  money  of  account  of  the  United 
States,  to  be  paid  as  is  hereinailer  mentioned,  hath  grant- 
ed, bargained,  sold,  released  and  quit-claimed,  and  by 
these  presents  doth  grant,  bargain,  sell,  release  and  quit- 
claim unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  all  his  right,  title,  claim,  interest  and  de- 
mand of,  in,  to  or  out  of  the  said  real  estate  so  devised  to 
the  said  Thomas  Hill,  and  in  case  of  his  death  without 
lawful  issue  to  the  said  Alexander  Hill,  his  heirs  and  as- 
signs. Together  with  all  and  singular  the  rights,  members, 
privileges  and  appurtenances  thereunto  appertaining  and 
belonging,  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  thereof.  To  have 
and  to  hold  the  same,  to  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  upon  the  exprea  condiHan^  that  the 
said  party  of  the  second  part  shall  within  four  years  from 
the  date  hereof,  pay  to  the  said  party  of  the  first  part,  his 
heirs,  executors  or  administrators,  the  sum  of  one  hundred 
dollars  with  interest,  and  upon  ike  further  canditian,  that  if 
it  shall  happen  that  the  said  Thomas  Hill  shall  die  with- 
out lawful  issue,  then  the  said  executors,  administrators 
or  assigns  of  the  said  Thomas  shall  pay  to  Alexander  Hill 
the  son  of  Peter  Hill,  and  to  Alexander  Hill  the  son  of 
Whiteside  Hill,  and  to  Alexander  the  son  of  Francis  Mc- 
Lean, the  sum  of  one  hundred  dollars  each,  and  cause  the 
said  Alexander  to  be  wholly  exonerated  therefrom  accord- 
ing to  the  true  intent  and  meaning  of  the  aforesaid  last 
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will  and  testament.  And  it  is  hereby  motually  covenant- 
ed and  agreed,  that  if  it  shall  happen  that  the  said  Thom- 
as shall  die  without  lawful  issae,  and  this  last  condition 
shall  not  be  fally  and  completely  performed  within  six 
months  from  his  decease,  then,  and  in  that  case,  it  shall 
and  may  be  lawful  for  the  party  of  the  first  part,  his  heirs 
or  assigns  to  enter  upon  the  said  premises,  and  have,  hold 
and  enjoy  the  same  as  his  and  their  own,  without  any  lett 
hindrance  or  molestation  of  the  party  of  the  second  part, 
his  heirs  or  assigns.  And  it  is  fVirther  covenanted  and 
agreed,  that  if  it  shall  happen  that  the  sum  of  one  hundred 
dollars  above  mentioned  to  be  paid,  to  the  party  of  the 
first  part,  shall  not  be  paid  as  above  mentioned,  it  shall 
and  may  be  lawful  for  the  party  of  the  first  part,  his  heirs 
or  assigns,  to  enter  upon  the  premises  so  devised  to  the 
said  Thomas  Hill,  and  to  hold  and  enjoy  the  same,  until 
he  or  they  shall  have  received  the  said  sum  with  interest 
and  costs  out  of  the  rents  and  profits  thereof. 

In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  above  written. 
Signed,  sealed  and  delivered  in  presence  of  J.  Williams. 

rq.     ^^T  THOMAS  HILL,  [l.  s.] 

l^'«^*^J  •    ALEXANDERflILL."tL.8.j 

The  plaintifi*  offered  also  to  prove  that  the  three  lega- 
cies of  one  hundred  dollars  each  mentioned  in  the  will  to 
be  paid  to  Alexander  the  son  of  Peter  Hill,  to  Alexander 
the  son  of  Whiteside  Hill,  and  to  Alexander  the  son  of 
Francis  McLean,  had  not  nor  had  any  part  of  them,  been 
paid,  though  payment  of  the  same  was  demanded  by  the 
legatees,  from  the  executors  of  Thomas  Hill,  eight  months 
after  the  death  of  said  Thomas  Hill.  It  was  conceded 
that  the  executors  of  said  Thomas  Hill  did  not  know  of 
the  provisions  in  the  agreement  of  16th  May,  1818,  for  the 
payment  of  said  legacies,  till  about  eight  months  after  the 
death  of  said  Thomas  Hill.    All  this  evidence  was  reject- 
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ed  by  the  Circait  Judge,  who  directed  a  nonsuit  to  be  en- 
tered. To  which  decision  the  plaintiff's  counsel  excepted, 
and  moved  for  a  new  trial,  on  a  bill  of  exceptions. 

E.  D.  CulTcr,  for  the  plaintiff. 

Charles  F.  Ingalls,  for  the  defendant 

Bjf  ike  Courts  Parkee,  J.  The  first  question  to  be  de- 
termined in  this  cause,  is  whether  Alexander  Hill,  the 
•on  of  James  Hill  and  grandson  of  the  testator,  took  any 
estate  under  the  will.  This  depends  upon  the  legal  con- 
struction applicable  to  the  language  of  the  devise  when 
the  will  took  effect,  which  was  in  1800.  The  testator  de- 
vised the  real  estate  to  his  son  Thomas  Hill,  <<and  to  his 
heirs  and  assigns  forever,**  and  added,  **  provided  always 
and  my  will  is,  that  the  said  Thomas  shall  not  sell  or  con- 
vey the  estate  hereby  devised  to  him,  within  fifteen  years 
after  my  decease,  unless  such  sale  shall  be  made  to  some 
one  of  my  children ;  and  in  ease  my  said  son  Thomas 
diall  die  without  lawful  issue,  then  and  in  such  case  the 
said  real  estate  is  hereby  given  and  devised  to  Alexander 
Hill  my  grandson,  the  son  of  James  Hill,  and  to  his  heirs 
and  assigns  forever,  subject  to  the  payment  of  one  hun- 
dred dollars  to  Alexander  Hill  the  son  of  Peter  Hill,  when 
of  age,  of  one  hundred  dollars  also  to  my  grandson  Alex- 
der  Hill  the  son  of  Whiteside  Hill,  when  of  age,  and  one 
hundred  dollars  to  my  grandson  Alexander  the  son  of 
Francis  McLean,  when  he  comes  of  age.'* 

It  is  claimed  by  the  defendant's  counsel  that  the  exe- 
cutory devise  over  to  Alexander  Hill  was  void  on  two 
grounds :  Ist  Because  it  is  too  remote,  depending  on  an 
indefinite  failure  of  issue ;  and  2dly,  because  it  is  repug- 
nant to  the  absolute  ownership  and  power  of  disposal  giv- 
en to  Thomas  Hill  by  the  will. 

1.  Where  a  devise  is  limited  on  an  indefinite  failure  of 
issue  it  is  void  because  it  may  not  vest  within  the  compass 
of  twenty-one  years  and  nine  months  after  a  life  or  lives 
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in  being.  (4  Kent's  Com.  17, 271.  1  Sid.  451.  1  Simons 
173,  267.  11  Wend.  279.)  An  executory  devise  is  not 
good,  unless,  by  the  contingency  upon  which  it  depends, 
the  estate  must  necessarily,  by  the  terms  employed,  vest 
within  the  time  prescribed.  Previous  to  the  adoption  of 
the  revised  statutes,  it  had  been  well  settled  by  a  long  se- 
ries of  judicial  decisions  in  England  and  this  country,  that 
where  an  executory  devise  was  made  dependent  on  the 
first  taker's  dying  without  issue,  it  meant  an  indefinite 
failure  of  issue,  and  not  a  failure  of  issue  living  at  the 
death  of  such  prior  devisee.  It  is  unnecessary  for  me  to 
review  the  cases,  or  to  state  the  reasons  upon  which  they 
rested.  This  has  been  very  fully  and  satisfactorily  done  by 
Ch.  J.  Savage,  in  Patterson  vs.  Ellis,  (11  Wend.  259,)  and 
by  Chancellor  Kent,  (4  Kent's  Com.  273.)  In  Patterson 
vs.  Ellis,  the  words  were  without  leaving  lawful  issue.  In 
Doe  vs.  Ellis,  (9  East,  382,)  they  were  without  leaving  is- 
sue. The  words  in  Betts  vs.  Gillespie,  (5  Randolph  273,) 
were  without  lawful  issue.  These  words,  therefore,  unex- 
plained, had,  previous  to  the  change  in  the  law  made  by 
the  revised  statutes,  a  fixed  and  definite  legal  significa- 
tion, and  were  to  be  understood  as  meaning  an  indefinite 
failure  of  issue. 

It  sometimes  happened,  however,  that  there  were  other 
provisions  in  the  will,  authorizing  the  inference  that  the 
testator  intended  a  failure  of  issue  living  at  the  death  of 
the  first  taker ;  in  which  case  the  executory  devise  is  sus- 
tainable. In  this  case  the  plaintiff*  claims  that  there  is 
such  an  explanation  of  the  testator's  intent,  in  the  fact 
that  the  executory  devise  in  question  was  made  subject  to 
the  payment  of  three  several  sums  of  one  hundred  dollars 
each  to  three  other  grantisons  when  they  should  respec- 
tively become  of  age.  It  is  contended  that  these  legacies 
being  payable  to  persons  then  in  being,  the  testator  could 
not  have   contemplated  a  contingency  that  might  have 
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happened  after  the  expiration  of  twenty-one  years  beyond 
lives  then  in  being,  but  must  have  intended  it  to  have  oc- 
curred on  the  death  of  Thomas.  There  are  many  cases 
where  the  courts  have  seized  hold  of  a  peculiar  expres- 
sion to  take  the  case  out  of  the  general  rule  and  give  ef- 
fect to  an  executory  devise.  And  there  are  several  in 
which  the  testator's  intent  has  been  gathered  from  the 
the  character  of  the  estate  given  over  to  the  executory 
devisee*  or  the  charges  made  upon  it. 

In  Roe  vs.  Jeffrey,  (7  T.  R.  592,)  decided  in  1798,  the 
devise  was  to  A.  for  life,  and  after  her  decease  to  the  tes- 
tator's daughter  M.  for  life,  and  after  her  death  to  his 
grandson  T.,  son  of  W.,  and  to  his  heirs  forever;  but  in 
case  his  said  grandson  should  depart  tkii  life  amd  leave  no 
MfHf,  then  the  property  to  return  to  £.,  H.  and  S.,  three 
daughters  of  W.,  and  the  survivor  or  survivors  of  them, 
to  be  equally  divided  between  them  share  and  share  alike. 
Hie  court  held  that  this  meant  a  failure  of  issue  at  the 
death  of  the  first  taker,  and  not  an  indefinite  failure  of 
issue ;  and  one  of  the  reasons  given  by  Lord  Kenyon  for 
this  decision  was,  ^*  for  the  persons  to  whom  it  was  given 
over  were  then  in  existence,  and  life  estates  only  are  given 
to  them."  This  case  was  approved  by  Sir  Wm.  Grant, 
master  of  the  rolls,  in  Barlow  vs.  Salter,  (17  Yes.  479,)  de- 
cided in  1810,  who  said  *<  when  nothing  but  a  life  estate 
is  given  over,  the  failure  of  issue  must  necessarily  be  in- 
tended to  be  a  failure  within  the  compass  of  that  life;** 
though  he  held  that  the  same  rule  did  not  apply  where 
the  entire  etate  is  given  over  to  four  persons,  though  one 
taker  was  confined  to  a  life  estate,  it  being  provided  that 
after  her  death  it  should  go  to  the  survivors. 

But  the  case  of  Doe  vs.  Webber,  (1  Bam.  &  Aid.  713,) 
decided  in  1818,  is  still  more  like  that  under  consideration. 
There  the  testator  devised  to  his  niece,  Mary  Hiles,  and 
then  proceeded  as  follows :  <<  And  my  will  is  that  in  case 
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my  niece  Mary  Hiles,  shall  happen  to  die,  and  leave  no 
child  or  children,  then  my  will  is,  and  1  give,  devise  and 
bequeath  unto  my  niece,  Jane  Barnes,  all  my  freehold 
land  and  tenements,  called  or  known  by  the  name  of  With- 
eridge  and  South  Huckham,  to  her  and  her  heirs  forever^ 
paying  the  sum  of  one  thousand  pounds  of  la¥FfnI  money 
of  Great  Britain,  unto  the  executor  or  executors  of  my 
niece,  Mary  Hiles,  or  to  such  person  as  she  by  her  last 
will  and  testament  shall  direct.**  liOrd  Ellcnborough,  Ch. 
J.,  after  holding  that  the  words  '<  leave  no  child  or  chil- 
dren," were  equivalent  to  ''dying  without  issue,"  said 
that  the  payment  of  the  £1,000  being  a  personal  provi- 
sion, and  being  made  to  a  person  or  persons  appointed  by 
Mary  Hiles  in  her  will,  the  event  contemplated  by  the  tes- 
tatrix was  an  approximate  and  not  a  remote  event,  name- 
ly, a  fulure  of  issue  at  Mary  Hiles'  death,  and  not  an 
indefinite  failure  of  issue  which  might  happen  at  any  re- 
mote period. 

The  reasons  given  by  Lord  Ellcnborough  apply  as  fully 
to  the  case  before  us  as  to  the  one  last  cited.  Here  the 
legacies  to  which  the  executory  devise  is  subject,  were 
personal  provisions  for  three  of  his  grandsons  then  living, 
and  by  requiring  payment*  to  be  made  when  they  should 
severally  become  of  age,  it  is  evident  the  testator  did  not 
contemplate  a  remote  event.  There  is  in  truth,  niore 
reason  for  saying  so  in  this  case  than  in  Doe  vs.  Webber, 
where  payment  was  not  to  be  made  to  a  person  then  liv- 
ing, but  to  the  executors  of  a  person  then  living.  Here 
the  persons  to  receive  the  payments  were  then  living,  and 
the  payments  were  to  be  made  at  an  early  period  of  their 
lives,  respectively. 

I  think,  therefore,  it  is  clear  from  the  explanation  thus 
given  by  the  testator,  that  he  did  not  mean  the  words 
''  dying  without  lawful  issue"  should  be  taken  in  their 
usual  legal  sense,  but  that  he  intended  by  them  a  failure 
of  issue  at  the  time  of  his  death. 
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i.  It  18  next  contended  that  the  executory  devise  is 
void  because  repugnant  to  the  absolute  ownership  and 
)K)wer  of  disposal  given  to  Thomas  Hill  by  the  will. 

It  is  true  a  valid  executory  devise  cannot  subsist  under 
an  absolute  power  of  disposition  in  the  first  taker.  So  in 
Jackson  vs.  Brewster,  (10  John.  Rep.  19,)  where  B.  by  his 
last  will,  after  devising  a  certain  lot  of  land  to  his  son 
Moses,  his  heirs  and  assigns  forever,  declared  as  follows: 
'<  In  case  my  son  Hoses  should  die  witliout  lawful  issue, 
the  said  property  ke  diedpas$ei$edoft  I  will  to  my  son  T." 
Slc.  it  was  held  the  limitation  over  was  void  as  being  re- 
pugnant to  the  absolute  ownership  and  power  of  disposal 
of  the  property  given  to  Moses  by  the  will.  (See  also 
Jackson  v.  Delancy,  13  John.  Rep.  552 ;  Jackson  vs.  Rob- 
bins,  16  lb.  537;  Putnam  vs.  Ellis,  11  Wend.  Rep.  276; 
Helmer  vs.  Shoemaker,  22  lb.  137 ;  4  Kent's  Com.  270.) 
In  all  these  cases  of  the  giving  to  the  first  taker  an  abso- 
lute property,  there  was  an  attempt  to  give  to  the  execu- 
tory devisee  such  part  of  the  property  as  should  not  be 
sold  or  disposed  of  by  the  first  devisee.  But  the  case  be- 
fore us  is  of  a  different  character.  To  understand  proper- 
ly the  estate  devised  to  Thomas,  all  the  parts  of  the  devise 
must  be  considered  together.  It  is  true  it  commences  by 
giving  the  property  to  him  and  his  heirs  forever ;  but  this 
expression  is  qualified  by  the  subsequent  limitation.  (Doe 
vs.  Ellis,  9  East  382.)  And  I  have  already  shown,  in  de- 
ciding the  first  point,  that  Thomas  took  only  an  estate 
determinable  on  his  dying  without  issue  living  at  the  time 
of  his  death.  The  condition  on  which  this  estate  is  given 
— that  Thomas  shall  not  sell  or  convey  it  within  fifteen 
years  after  the  death  of  the  testator — does  not  enlarge  the 
estate.  The  testator  did  not  devise  the  estate  to  Thomas, 
his  heirs,  &c.  absolutely,  but  on  two  express  conditions ; 
one,  that  he  should  not  die  without  lawful  issue,  and  the 
other  that  he  should  not  alien  within  fifteen  years  after 


Digitized  by 


Google 


SUPREME   COUKT   OF   NEW   YORK.  373 

the  death  of  the  testator,  except  to  some  one  of  the  tes- 
tator's children.  The  jut  ditponendi  was  not  therefore 
absolute,  bat  conditional.  If  Thomas  sold  to  one  of  his 
brothers  within  the  fifteen  years,  or  to  any  other  person 
after  that  time,  the  grantee  in  either  case  woald  take  the 
land  subject  to  the  same  contingency,  that  is,  the  death  of 
Thomas  without  lawful  issue ;  and  upon  the  happening  of 
that  contingency,  such  grantee  would  be  divested  of  the 
estate.  I  think,  therefore,  the  second  objection  is  not 
tenable. 

3.  Though  not  necessary  to  the  decision  of  this  cause, 
if  I  am  right  on  both  the  first  and  second  points,  yet  for 
greater  caution,  I  proceed  to  consider  the  legal  effect  of 
the  instrument  executed  by  the  parties  on  the  16th  day  of 
May,  1818.  At  that  time  Thomas  Hill  was  in  possession 
of  the  real  estate  in  question,  having  entered  under  the 
devise  to  him  in  the  will.  His  right  to  the  possession  at 
that  time  was  not  questioned,  and  could  not  be  questioned 
under  any  construction  of  the  language  of  the  devise. — 
The  instrument  in  question  was  a  quit-claim  deed,  by 
which  Alexander  the  son  of  James  granted,  bargained, 
sold,  released  and  quit-claimed  to  Thomas  Hill,  all  the  in- 
terest he  took  under  the  will,  for  the  consideration  of  one 
hundred  dollars.  Tiiis  conveyance  was  however  made 
dependent  upon  two  conditions  subsequent;  first,  th^t 
Thomas  Hill  should  pay  the  grantee  the  said  sum  oi*  one 
hundred  dollars,  within  four  years  from  the  date ;  and  se- 
condly, the  further  condition  that  if  Thomas  Hill  should 
die  without  lawful  issue,  his  personal  representatives 
should  pay  to  the  legatees  mentioned  in  the  will  the  three 
several  legacies  of  one  hundred  dollars  each,  ''and  cause 
the  said  Alexander,  to  be  wholly  exonerated  therefrom 
according  to  the  true  intent  and  meaniqg  of  the  aforesaid 
last  will  and  testament."  To  this  was  added  a  covenant 
that  if  the  said  Thomas  should  die  without  lawful  issue, 
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and  if  this  last  condition  should  not  be  fully  and  complete- 
ly performed  within  six  months  from  his  decease,  it  should 
be  lawfhl  for  the  grantee,  his  heirs  and  assigns,  to  enter 
upon  the  said  premises,  and  have,  hold  and  enjoy  the  same 
as  his  and  their  own.  A  further  covenant  provided,  that 
if  the  said  sum  of  one  hundred  dollars  was  not  paid  to  the 
grantee,  he  might  enter  upon  and  hold  said  premises,  tiU 
he  should  have  received  the  said  sum  and  interest  out  of 
the  rents  and  profits.  This  instrument  was  signed  and 
sealed  by  both  the  parties  to  iU  It  is  claimed  that  this 
instrument  operates  as  an  estoppel,  and  precludes  the  de- 
fendants' questioning  the  plaintiff's  title.  Lord  C<dLe  di- 
vides estoppels  into  three  kinds,  viz :  by  matter  of  record, 
as  by  letters  patent,  fine,  common  recovery  and  pleading ; 
by  matter  in  writing,  as  by  deed  indented;  and  by  matter 
•upotf,  as  by  livery,  by  entry,  by  acceptance  of  rent,  and 
by  partition.    (Co.  Litt  352,  a.) 

The  mere  taking  of  a  quit-claim  deed  would  not  have 
estopped  Thomas  Hill  from  questioning  the  title  of  his 
grantor.    Thomas  Hill  did  not  enter  under  the  quit-claim 
deed.    He  was  already  in  possession,  and  had  a  right  to 
protect  himself  against  litigation  by  buying  in  claims  made 
by  others,  without  invalidating  his  legal  rights,  or  sub- 
jecting himself  to  any  allegiance  to  others.    The  rule  is 
otherwise,  as  between  vendor  and  vendee  before  convey- 
ance, and  between  landlord  and  tenant.    In  both  these 
cases  the  possession  must  first  be  surrendered,  before  the 
title  can  be  questioned.    The  rule  is  now  well  established 
that  there  is  no  estoppel  except  where  the  occupant  is 
under  an  obligation,  express  or  implied,  to  restore  the 
possession  at  some  time,  or  in  some  event.    (Jackson  vs. 
Spear,  7  Wend.  401.    Jackson  vs.  Leek,  12  lb.  105.    Os- 
terhout  vs.  Shoemaker,  3  Hill,  513.)    The  only  exception 
to  this  rule  has  been  that  in  ejectment  for  dower,  the 
grantee  of  the  husband  was  estopped  from  denying  the 
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grantor's  title.  Sherwood  vs.  Vandenborgh,  2  Hill,  903. 
Browne  vs.  Potter,  17  Wend.  164.)  And  even  this  ex- 
ception has  been  recently  overruled  by  the  Court  of  Ap- 
peals, in  Sparrow  vs.  Kingman,  (1  Comstock's  Rep.  %42.) 

Bat  Thomas  Hill  went  beyond  the  mere  taking  of  a 
deed.  He  covenanted  that  if  the  second  condition  snbse- 
qnent  was  not  performed  within  six  months  from  his  de« 
cease»  his  grantor,  his  heirs  or  assigns,  might  enter  upon 
and  hold  and  enjoy  the  premises.  The  plaintiff  does  not 
rest  upon  an  estoppel  inpaist  bat  on  an  estoppel  by  mat" 
ter  in  writing f  by  deed  indented.  The  parties  have  matoally 
adjusted  their  legal  rights,  by  indenture  fally  executed 
between  them,  and  an^  mutually  estopped  from  question^' 
ing  it.  Thomas  Hill  might  perhaps  have  stood,  upon  his 
title  under  the  will,  if  he  had  not  chosen  to  suErrender  it. 
Having  covenanted  to  yield  up  the  possession  on  a  certain 
condition,  he  is  as  much  bound  to  do  so  as  if  he  had  be- 
come the  tenant  of  the  executory  devisee,  by  attorning  to 
him,  paying  him  rent,  and  agreeing  to  restore  the  posses- 
sion at  the  end  of  the  stipulated  term. 

It  is  said  this  covenant  by  Thonlas  Hill  is  without  con« 
sideration,  because  the  grantors^  had  no  legal  interest  in 
the  premises.  I  have  come  to  a  different  conclusion.  But 
suppose  the  executory  devise  to  be  void.  Yet  under  it 
Alexander  made  a  claim  to  the  premises.  The  validity  of 
that  claim  depended  upon  a  construction  of  the  will,  per- 
haps uncertain  and  difficult— certainly  unsettled — ^be- 
tween the  parties.  Thomas  Hill  had  a  right  to  settle  that 
claim  for  himself.  If  nothing  more,  to  buy  his  peace  by 
avoiding  a  lawsuit ;  and  with  as  full  a  knowledge  of  his 
legal  rights  as  the  other  party,  he  entered  into  the  agree- 
ment before  us.  He  agreed  to  pay,  and  did  pay,  one 
hundred  dollars  for  the  release  in  question,  and  agreed 
also  to  pay  the  three  legacies  of  one  hundred  dollars  each, 
to  which  the  executory  devise  was  subject,  and  as  a  ftir- 
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ther  consideration  covenanted  that  the  executory  devise 
might  take  the  possession  if  he  failed  to  pay.  The  pos- 
session must  foHow  the  agreement.  Where  a  party  is 
estopped  by  a  deed,  all  persons  claiming  under  or  through 
him  are  equally  bound  by  the  estoppel.  (Stow  vs.  Wyse, 
7  Conn.  Rep.  214.) 

The  defendant  may  perhaps  be  entitled  to  equitable  re- 
liefi  by  showing  some  sufficient  excuse  for  non-pp)rrti)f. 
of  the  legacies  at  the  time  agreed  upon»and  by  feniic »  ^x^^ 
performance  of  the  condition.  But  in  this  suit  wo  can  re- 
gard only  the  the  strict  legal  right 

I  think,  therefore,  the  Circuit  Judge  erred  in  directinff 
a  nonsuit,  and  that  a  new  trial  should  be  granted  ;  cost.^ 
to  abide  the  event. 

New  trial  granted. 


tam  AltBallattQ. 

ATTORNEYS   AS   WITNESSES. 

Ab  emioent  inemb«r  of  the  PHttburf  Bar  eackwat  the  foBowiag  pro- 
ccediogs  in  the  Diitrict  Court  of  AUegbeoy,  ta  *'  a  nut  to  cnck  lA  the 
next  number  of  the  American  Law  Journal.'*  We  may  aajr,  with  tfaa 
author  of  Agnes  Chey,  that  the  **  dry  tbriTelled  kernel  acarcely  compen- 
aatet  for  the  trouble  of  cracking  the  nut.*'  The  nauseoua  anbatance  will 
prore  aoy  thing  but  healthy  in  ita  influence  upon  the  Bench  and  the  Bar. 
It  is,  howoTer,  the  legitimate  fruit  of  the  seed  recently  aown  by  one  of 
the  Judges  of  the  Supreme  Court.  The  practice  of  permitting  attomeya 
to  become  witneeses  has  been  designated  as  an  '*  indecent  practice  which 
ought  to  be  discountenanced  by  the  courts.*'  But  we  are  told  that  the 
court  which  exercised  ^^tkepcwef^  to  overturn  the  whole  current  of  do- 
ciaions  on  the  subject  of  amgnmi  of  cko$€»  in  adiim  becoming  witnesaaa 
haa  not  **  the  power**  to  proTont  an  **  indecent  practice"  by  eiclnding  at- 
torneys from  becoming  witnesses  for  their  clients.  The  result  ia,  tfaa 
auggestion  made  by  the  estimable  Judge  of  the  District  Court  of  Alleghe- 
ny. If  the  mounlain  cannot  go  to  Mahomet,  the  Prophet  may  go  to  the 
jDOuntain.  If  the  courts  have  no  power  to  preTont  counaellora  from  be- 
aomiog  witoessf  e  they  znty,  it  seeme,  make  a  rule  to  prevent  witnaasaa 
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from  "  acting  further  as  coansal.*'  According  to  this  syatem,  an  attorney 
maj  raeeiTO  a  fee  in  a  cause — may  consult  and  advise  upon  all  measures 
neeeisary  to  the  defeat  of  his  adversary — may  labor  nights  and  days  in  the 
preparatioo  for  trial,  and  may  aid  on  the  trial  of  the  cause,  assisting  in 
examining  and  cross-examining  the  witnesses,  and  in  all  the  aiguments 
npoD  the  admission  and  rejection  of  evidence,  and,  at  the  close  of  the  tes- 
tiDMny,  when  the  time  for  ^^  firming  the  baikeV*  arrifes,  he  may  become 
a  witness  for  his  client  on  condition  that  he  shall  **  cease  to  met  further  as 
counael  !'*  This  process  of  purification,  it  is  thought,  will  save  the  Halls 
of  Justice  from  the  desecration  so  strongly  and  so  universally  condemned ! 
The  whole  proceeding  is  so  transparent  that  any  one  can  see  through  it. 
It  only  makes  the  matter  worse.  Instead  of  telling  the  client  at  once  that 
he  shall  not  place  his  witnesses  in  a  position  to  destroy  their  reputations 
—that  he  shall  not  lead  them  into  temptation  by  engaging  their  services 
as  advocates  in  causes  in  which  their  testimony  is  required,  the  rights  of 
the  attorney  are  to  be  disregarded.  It  must  be  remembered  that  it  is  not 
always  the  fault  of  the  attorney  that  he  is  called  as  a  witness.  If  he  is  a 
competent  witness,  his  client  has  a  right  to  call  him^  and  the  attorney  is 
compelled,  against  his  wishes,  to  become  a  witness.  Thus,  at  die  will  of 
a  client  who  cares  not  a  straw  for  the  feelings  or  the  reputation  of  his  ad- 
vocate,  the  latter  is  compelled  to  do  that  which  is  made  the  ground  for  ar- 
refting  him  in  the  further  pursuit  of  his  lawful  calling,  and  thereby  depriv- 
ing him  of  *'  the  means  whereby  he  lives.*'  We  have  reason  to  remember 
a  case  in  point.  A  lawyer  was  engaged  in  an  important  cause.  He  spent 
years  in  the  preparation^aided  in  a  long  and  tedious  trial,  and,  after  many 
days  labor  and  anxious  zeal  in  sustaining  his  client's  interests  in  court,  he 
was  perversely  and  obstinately  called  as  a  witness  by  his  client.  He  obey- 
ed the  mandate  of  the  court,  gave  his  evidence,  and  then,  as  the  only 
means  of  relieving  himself  from  his  embarrassing  position,  relinquished 
aU  compensation  for  his  long  and  arduous  services  and  declined  any  furth*- 
er  participation  in  the  trial. 

If  the  courts  of  original  jurisdiction  cannot  be  sustained  in  holding  that 
the  duties  of  advocate  and  witness  are  incompataUe,  and  that  the  client, 
by  employing  a  particular  individual  as  his  advocate,  waives  his.right  to 
make  use  of  him  as  a  toilness,  let  a  course  be  taken  which  shall  have  some 
respect  for  the  rights  and  interests  of  the  attorney.  If  a  *'  rule  of  court'* 
can  be  of  service,  let  one  be  adopted  similar  to  that  which  prohibits  attor- 
neys from  becoming  special  bail.  Let  us  have  a  rule  of  court  prohibiting 
a  party  from  calling  as  a  witness  in  chief  the  professional  advisers  era- 
ployed  as  his  counsel  in  the  cause. 

In  the  District  Court  of  Allegheny  county.  Pa.,  before  Judge  Lowaic« 
December  13,  1849 : 
James  L.  Morrison  vs.  Abraham  M^Elfiesh.-^ln  the  trial  of  this  cause. 
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R.  Woodf,  Ktfq.,  couomI  for  drtfendaot,  oflfered  h\  C.  FUooifaii«  his  c«l- 
iMgna  in  the  caub4v,  as  a  witness  u>  prove  a  hcU  i  ihjection  being  made  kf 
Wiltoa  M*Candli)^,  Eso.,  that  the  witness  oflfered  was  of  counsel  in  the 
case,  the  court  ruled :  That  there  was  no  diflference  in  legal  compete^ 
as  witnesses,  between  legal  and  commercial  agents ;  the  most  that  cevCi 
could  do  on  this  subject  would  be,  to  make  a  rule,  thnt  when  it  beGUM 
necessary  to  use  the  testimooy  of  counsel  in  a  case,  he  should  cease  atl- 
ing  further  as  counsel,  and  become  a  witness  merely. 


ELECTION   OF  JUDGES. 

The  "  proposed  amendment**  of  the  Constitution  of  Penn^lvanitt 
which  proTides  for  the  election  of  Judges  by  the  people,  it  will  be  re- 
membered, was  agreed  to  by  a  majority  of  the  members  elected  to  etch 
House,  at  tiie  last  session  oi  the  Legislature.  It  has  been  published  m 
each  county,  as  required  by  the  Constitution.  The  next  step  is  to  sub- 
mit it  **  to  the  present  Legisbture ;  and  if  such  prppot e(f  ametubneiU  ihdU 
he  agreed  to  by  a  nujority  of  the  members  elected  to  each  House,"  it  is 
to  be  again  published  and  submitted  to  the  people  for  their  ratiftcatien, 
**  at  least  diree  montibs  after  being  so  agreed  to  by  the  two  Houses.**  A 
good  deal  of  excitement  appears  to  exist,  arising  from  the  fear  that  an  al- 
tempt  wiU  be  made  to  pre? ent  the  direct  and  eonttitutumal  action  of  the 
two  Houses  on  the  *^  proposed  amendment*  by  an  offer  to  amend  tke 
*'propo$ed  amendment.*'  The  »*two  bouses,"  in  this  matter,  are  not 
acting  under  their  genmral  legishUiTe  powers.  They  are  merely  taking 
the  preliminary  steps  necessary  to  submit  an  amendment  of  the  funda- 
mental hiw  to  THE  PEOPLE.  The  present  two  Houses  have  only  a  ape- 
eial  and  limiled  authority.  They  must  either  agree  or  dieagree  to  the 
*'  proposed  amendment**  as  it  came  from  the  **  two  Houses**  of  last  ses- 
sion. Notbing  else  is  submitted  to  the  two  Houses  of  the  present  Legis- 
lature. They  hsTO  no  right  to  amend  the  **  proposed  amendmentV  A 
motion  to  do  so  would  be  out  of  order,  and  ought  not  to  be  entertained  by 
the  Speaker.  If  the  **  proposed  amendment**  is  not  proper,  the  honest 
and  manly  course  is  to  kill  it  by  an  open  and  direct  TOte. 

Among  the  arguments  used  to  defeat  this  measure  we  hare  heard  it 
suggested  that  there  are  other  amendments  of  greater  importance,  which 
will  be  postponed  for  fi^e  years,  unless  they  are  added,  as  amendmenli 
to  the  amendment  now  proposed.  Nonsense.  Any  other  amendment  may 
be  submitted  at  any  time.  The  restriction  is  that  *'  no  amendment  or 
amendments  shall  be  submitted  to  the  people  oftener  than  once  in  ive 
years.*'    That  is  the  decision  of  the  people,  on  any  amendment  or  amend- 
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nunU  propoied,  shall  put  the  amendmenti  so  decided  upon  to  rest  for  Ato 
yean.  Bot  this  does  oot  pre  font  the  people  from  acting  upon  othei' 
amendments  ne? er  before  proposed.  It  would  be  perfectly  Constitotioa- 
al  to  submit  to  the  people  next  year  an  amendment  providing  for  the  sub- 
stitiitioo  of  triennial  for  annual  sessions  of  the  Legislature.  It  could  oot 
be  said  that  that  amendment  had  been  submitted  **  oftener  than  once  in 
fiTe  years.'*  The  action  of  the  people  on  any  amendment  relatiFe  to  the 
Judiciary  would  be  no  bar  to  their  action  on  one  which  related  to  the 
Legislature,  Even  if  there  existed  a  doubt  on  the  subject,  the  rule  of 
interpretation  most  in  favor  of  the  rights  of  the  people  to  amend  their  own 
form  of  goferament  should  unquestionably  be  adopted. 


THE  DEMOCRATIC   PRINCIPLE  OF  CONSTRUCTION. 

In  the  contests  for  party  ascendancy  we  hear  so  much  of  names,  forms, 
discipline,  and  usages  that  we  lose  sight  of  the  principle  of  comtruclion  oa 
which  the  two  parties  which  alternately  control  the  GoTemment,  differ. 
Id  a  beautiful  work  recently  published,  entitled  '*  Sketches  of  the  lAves 
of  Ike  Members  of  the  Pennsylvania  Legislature  (of)  1849,  by  Oearge 
Franklin  Emerson,'*  we  find  the  following  reference  to  this  principle 
embodied  in  the  sketch  of  Oen.  W.  F.  Packea,  the  talented  Speaker  of 
the  late  House  of  Representatifes,-(now  a  member  of  the  Senate.)  It 
is  given  merely  as  an  **  embodiment"  of  Democratic  views  on  the  eon* 
stnictioo  of  the  Federal  Constitution,  and  as  possessing  pecidiar  interest 
at  this  time  when  the  Slave  question  assumes  an  aspect  as  threatening 
BOW  as  the  Tariff  question  did  in  the  days  of  South  Carolina  nullification : 

**He  is  no  empty  talker  about  names  and  forms,  but  an  energetic  actor, 
following  the  substance  and  not  the  shadow.  Springing  from  the  people, 
he  is  always  ready  to  do  battle  for  their  rights.  Looking  to  them  as  the 
legitimate  source  of  all  political  authority,  he  is  ready  to  trust  them  with 
every  power  consistent  with  representative  government.  Aware  of  the 
nature  of  the  federal  compact,  and  of  the  unwillingness  of  the  eariy  states- 
men of  democracy  to  trust  the  central  government  with  any  but  a  limited 
authority,  he  is  ever  ready  to  stand  by  the  State  sovereignties  in  confining 
the  General  Government  strictly  within  the  powers  granted  by  the  Fed- 
eral Constitution.  Men  of  eminence  in  the  party  to  which  General  Pack- 
er belongs,  may  occasionally  differ  in  the  application  of  principles  to  par- 
ticular cases ;  but  all  politicians,  of  the  genuine  Democratic  school,  sub- 
scribe to  the  great  fundamental  doctrine  of  the  party,  that  "  the  powers 
not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited  by 
it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people.'* 
Upon  this  great  fundamental  principle  hao£  all  the  doctrines  of  the  Dem- 
ocratic party.     Upon  the  steady  support  of  this  principle  the  permanency 
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of  tiie  Union  and  the  liberties  of  the  people  depend.  Every  extensioD  of 
territory,  mod  ever}-  increase  of  the  great  sisterhood  of  nations  of  which 
ui.rglonous  confi^deracy  is  compofod,  is  but  a  new  demand  upon  the  pa- 
tri«.|  for  n  vi|i;iiarit  anrt  rnorretir  ^upp^rt  of  tin  nticient.  *«fe,  und  chief 
pi.ni-iple  of  the  l»*»mocntirpnrfy,  n  Unci  rani*rurtion of  tht  Federal  Con- 
nU'.utlon.  So  long  as  this  pnuciple  of  construction  be  adhered  to  by  nnr 
public  authorities,  and  by  those  who  clothe  them  with  power,  the  rights 
of  thtf  people  and  of  the  Statos,  will  be  protected  against  the  usurping 
tendonci«*B  of  a  gioat  central  f(>\ernment.  With  this  principle  constantly 
before  us,  and  with  our  public  men  able  and  wiUing  to  maintain  it,  either 
in  ilic  legisktive  haU,  or  in  the  judicisJ  fomro,  we  can  have  no  fears  of 
bullificiition  or  consolidation  ;  but  our  great  and  glorious  Union,  standing 
as  nn  illustrious  example  of  the  capacity  of  the  people  for  self-govern- 
ment, shall  not  only  secure  its  own  greatness  and  perpetuity,  but  shall 
light  all  tlie  nations  of  the  earth  in  their  onward  march  to  freedom.** 


THE  POWERS  OF  THE  UNITED  STATES  SENATE. 

The  following  extnct  relates  to  the  celebrated  exfttang^  retohition : — 
*'  The  ball  which  had  been  set  in  motion  by  a  distinguished  Senator, 
solitary  and  alone,  after  rolling  for  years,  at  last  arrived  at  iU  goal  and  an 
important  principle,  reguktine  the  distribution  of  power,  under  the  Fed- 
eral Constitution,  was  affirmed.  The  Senate  of  the  Unted  States,  in  ad- 
dition to  its  general  U/iidativt  power,  has  a  voice  in  the  ratification  of 
treaties  and  in  the  coi^rmation  of  appointments  to  office,  and  constitntes, 
besides,  a  court  for  the  trial  of  such  impeachments  as  shall  be  preferred 
by  the  representatives  of  the  people.  These  are  the  leptimate  powers 
of  the  Senate,  and  all  its  acts,  du-eet  and  incidental,  tfi  the  dudiar/^e  of  any 
of  these  duties^  when  entered  upon  its  journal,  constitute  a  RECORD, 
which,  right  or  wrong,  can  noTor  be  expunged  without  a  violation  of  the 
Constitution.  But  if  that  body  shall  suspend  the  exercise  of  its  eonstUu- 
tional  functions,  for  the  purpose  of  entering  upon  its  journals  die  condem- 
nation of  another  department  of  the  government,  of  equal  powers  and 
equally  entitled  to  respectful  consideration^  the  opinion,  so  entered,  not  be- 
ing incidental  to  the  enactment  of  any  law — the  ratification  of  any  treaty-—^ 
the  confirmation  of  any  appointment,  or  the  trial  of  any  impeadtment^  is 

UHAUTBOAIZCD    BT    THE    CONSTITUTION — NOT    FaOPEaLT   OFPICIAL — 
HAS  NO  BINDINO  PORCF — AND  MiT,  ON  aBTTBE  CONSIDEEATION,  BE  EXPUNOED.^* 


JUDICIAL    IRONY. 

Mr.  Justice  Beonson,  of  theN.  Y.  Court  of  Appeals,  on  delivering  die 
opinion  of  the  Court  in  Sparrow  ts.  Kingman,  1  Coms.  259,  noakes  the  fol- 
lowing remarks : 

**  The  defendant's  counsel  place  great  reliance  upon  a  remark  of  Mr* 
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Justice  Cowen,  to  the  etfect,  that  although  the  potDt  was  too  irmly  es* 
tabUshod  to  be  refised  by  the  Supreme  Court,  it  might  still  be  a  fit  ques- 
lioo  for  refiew  io  the  Court  oi'  Errors.  There  was,  1  thiok,  a  good  deal 
of  irooy  io  that  remark.  Surely  the  learned  Judge  did  not  intend  to  be 
understood,  that  what  was  setUed  kw  io  one  court,  was  not  also  good  law 
in  all  the  other  courts  of  the  State ;  that  a  Justice  of  the  Supreme  Court 
when  sittiog  in  a  Court  of  £rrora,  was  at  liberty  to  decide  the  other  way. 
The  thing  is  preposterous.  The  remark  in  question  was  made  concemins; 
a  court  which  not  only  corrected  erroneous  decisions,  but  iomelmes  U>ok 
(he  liberty  of  reforming  the  law  itself  where  it  teas  mppoeed  to  need  im- 
provemeni.  I  claim  no  such  prerogatiTO.  I  am  of  opinion  that  the  judg- 
ment of  the  Supremo  Court  should  be  aflurmed.'* 


PROFESSIONAL   ETHICS. 

By  a  singular  coincidence  the  January  numbers  of  three  Law  Jour- 
Mis,  poblishod  in  diflforent  ports  of  the  United  States,  oootain  articles 
on  the  subject  of  professional  ethics.  And  the  London  Times  of  the 
20th  NoTombor  last,  contains  a  correspondence  between  the  cele- 
brated Counsellor  Phillips  dc  Samuel  Warren,  Esq.,  Irom  wfaidi  it  ap- 
poort  tbat  tfao  cbarge  made  against  the  professional  conduct  of  Mr. 
Philips  In  defending  Counroisier,  (who  was  charged  with  the  murder  of 
his  master.  Lord  William  Russell,)  by  attempting  to  show  after  the 
prisoner  had  confessed  his  guilt  to  Mr.  Phillips,  that  the  crime  was  com- 
mittod  by  the  other  senrants  of  his  Lordship,  is  entirely  disproTed  upon 
Ae  authority  of  Mr.  Baron  Parke.  The  high  reputation  which  Counsel- 
lor Phillips  enjoys  in  the  United  States  renders  this  refutatiott  of  a  slan- 
der which  has  passed  unnoticed  for  nine  years  particuUiriy  gratifying  to 
the  profession  In  this  country.  When  we  can  spare  the  space  the  cor* 
respondenco  will  be  giTon  in  the  American  Law  Journal. 


THE   NEW  STATE   OF  DESERET. 

Some  years  ago  a  man  named  Joseph  Smith  announced  to  the  worid 
that  through  a  DiFine  RoTolation  he  had  found  embedded  in  the  Earth, 
on  a  ferm  near  Palmyra,  in  the  State  of  New  York,  a  number  of  gold 
plates,  on  which  were  written,  ta  an  unknown  tongue^  certain  portions  of 
Hoi/  Scriptures  entirely  unknown  to  the  Christians  of  the  present  day. 
The  contents  of  these  platos  were  translated  by  Joseph  Smith,  as  ho 
oaid,  through  the  agency  of  a  revelation,  and  this  translation,  being  pub- 


Digitized  by 


Google 


382  LAW   MISCELLANY. 

Kthed,  forms,  with  additional  r«?elatioMfrom  time  to  time  by  the  ProplMt 
Joseph  Smith,  the  (ronod  work  of  the  Mormon  Faith.  The  con?ert8  to 
this  new  religion,  being  persecuted  for  their  singular  combination  of  fol- 
lies and  vices,  sent  missionaries  sU  oferthe  world  and  increased  greatly  in 
numbers.  Driven  from  one  settlement  to  another  they  have  at  last  loca- 
ted themselres  near  the  borders  of  the  Pacific  Ocean  and  formed  them* 
■elToe  into  a  new  State  now  applying  for  admismon  into  the  Federal 
Union,  by  the  name  of  the  *'  SUUe  of  DesereL**  The  following  extract 
from  their  Constitntion  will  give  some  idea  of  the  locatkNi  and  bomidaries 
of  this  proposed  member  of  our  Union : 

**  We,  the  people,  mtefnl  to  the  Supreme  Being,  for  the  blessings 
hitherto  enjoyed,  and  feeling  onr  dependence  on  Him  for  a  continnance 
of  dbose  blessings,  do  ordain  and  establish  a  free  and  independent  govern- 
ment, by  the  name  of  the  State  of  Deseret,  Inclnding  all  the  territory  of 
ti^e  United  States  within  the  following  bonndaries,  to  wit :  oommenctng 
at  the  33d  degree  of  north  latitade,  where  it  crosses  the  106th  degree  of 
lengitBde  west  of  Greenwich ;  thence  running  sontii  and  west  to  the 
MHthem  bovndary  of  Memo ;  dienoe  west  to  and  down  the  main  chan- 
nel of  the  Oik  river,  on  the  northern  line  of  Mexioo,  and  on  the  nordiera 
bonndary  of  Lower  Cnlifomia,  to  the  Pacific  Ocean ;  Uience  along  the 
const  northwesterly  to  118  dog.  30  min.  of  west  longitude ;  thence  north 
to  when  said  lines  intersect  the  dividin|  ridge  of  the  Sierra  Nerada 
flMrontains;  thence  north  along  the  summit  of  the  Sierra  Nevada  moun- 
tains to  the  dividing  range  of  monotains  that  separates  the  waters  flowlDg 
into  the  Columbia  river  from  the  waters  running  ioto  the  Great  Basin ; 
thence  easterly  along  the  dividing  range  of  mountaioa  that  aeparmtes  said 
waters  flowing  into  Uie  Great  Basin  on  the  south,  to  the  suminit  of  the 
Wind  River  chain  of  mountains;  thence  southeast  and  south  by  the  di- 
viding range  of  mountains  that  separates  the  waters  flowing  into  the  Golf 
of  Mexico  from  the  waters  flowing  into  the  Gulf  of  California ;  to  the 
place  of  beginning,  as  set  forth  in  a  map  drawn  by  Charles  Freuss,  and 
published  by  order  of  the  Senate  of  the  United  States  in  1848.*' 


NEW   YORK  STATE  LIBRARY. 

We  are  indebted  to  onr  distinguished  friend  Dr.  T.  Romxth  Bsck, 
Secretary  of  the  Regents  of  the  University  of  New  York,  for  a  printed 
Oatalogue  of  the  Law  Books  in  the  New  Yvrk  StaU  Library,  for  1849.— 
The  leading  object  of  the  Thistees  of  the  Library  has  been  to  accumulate 
M  the  volumes  of  American  Law  Reports,  and  they  appear  to  have  been 
so  for  successftd  that  only  two  or  three  remain  to  be  procured.  The 
Catalogue  itself  is  a  neatly  printed  octavo  volume  of  376  pages,  and  most 
be  exceedingly  useful  to  those  who  have  access  to  the  Library.  The 
names  of  the  di/Terent  authors  of  treatises  and  reporters  of  decisiofis  are 
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arrmoged  in  alphabetical  order  in  the  first  part  of  the  Catalogue,  accom- 
panied with  a  brief  statement  of  the  titles  and  the  year  and  place  of  pub- 
lication. This  occupies  245  pages  of  the  work.  Then  follows  a  list  of 
the  same  works  arranged  according  to  the  subjects.  This  is  according  to 
the  plan  of  Watt*s  Bibliothica  Britannica,  a  work  of  inestimable  value 
wUch  engaged  the  unwearied  care  and  indefatigable  labor  of  Dr.  Watts 
Ibr  nearly  SO  years !  WhooTor  has  prepared  the  Catalogue  for  the  New 
Terk  library  has  performed  a  senrice  for  which  he  deserres  a  most 
ample  reward.  Why  is  it  that  no  such  Catalogue  is  published  of  the  Li- 
brary of  Pennsylraniat  It  would  be  satisfactory  to  the  people  to  know 
what  books  they  hare  obtained  for  their  money ;  and  those  who  hare  oc- 
camon  to  resort  to  the  Library  would  be  greatly  aided  by  the  possession 
of  such  a  Catdogue  as  that  published  by  our  sister  State. 


Nm  pnbruationa. 

BARR'S    PENNSYLVANIA    STATE   REPORTS. 

The  10th  Tolume  of  these  Reports  has  made  its  appearance.  The  es- 
timable Reporter,  RoBEaT  M.  BAaa,  Esq.,  has  departed  this  life,  and  we 
presume  that  this  is  the  last  Tolume  to  be  published  under  his  name,  un- 
less some  friendly  brother  in  the  profession  should  undertake  to  report 
for  the  benefit  of  the  &mily  of  the  deceased  during  the  remainder  of  his 
term.  Mr.  Barr  was  appointed  under  the  act  of  11th  April,  1845,  for  the 
term  of  Awe  years.  According  to  Uie  statute,  the  Qovemor  confers  the 
appointment,  and  has  the  power  ef  removal,  **  for  incompetency  or  a 
bilure  to  discharge  his  official  duties,  on  the  address  of  the  Judges  of  the 
Supreme  Court  in  writing."  The  Goveraor  is  also  authorised  to  fill "  any 
vacancy  which  may  occur  by  death,^^  by  an  appointment  for  the  unex- 
pired term. 

The  volume  before  us  is  handsomely  executed,  and  contains  559  pages, 
being  nine  pages  more  than  required  by  the  act  of  Assembly.  This  does 
not,  however,  fully  compensate  for  the  deficiency  of  six  lines  per  page, 
which  will  be  perceived  on  comparing  this  volume  with  that  of  9  Watts 
ii  Sergeant  which  seems  to  liave  been  made  by  the  Legislature  the 
standard.    There  is  still  a  deficiency  of  nearly  70  pages  per  volume. 

In  Lefever  vs.  Witroer,  10  Barr  505,  we  perceive  that  the  Chief  Jus- 
tice has  expunged  from  his  original  opinion  the  declaration  that  the 
Court  below  **  had  no  right  to  appoint  a  sequestrator,"  in  the  case  of  a 
levy  on  a  life  estate,  as  reported  in  2  Ameriean  Law  Journal  40.  We  are 
gratified  at  this ;  because  as  the  case  was  one  over  which  the  Supreme 
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Cooit  admitted  tkat  it  had  oo  joriadictioii,  aad  for  that  raaaon  quaihed 
the  appeal,  the  impolicy  of  expreaniif  an  anauthorised  opioion,  io  oppo«- 
tioo  to  the  aathorised  decision  of  the  tribunal  which  had  final  jariadietiM, 
moat  be  manifest  at  a  blosh.  The  inconvenience  of  such  a  coarse  is  in- 
creased by  the  po$tibility  that  the  court  below,  in  the  exercise  of  its  urn- 
donbted  authority,  might  be  found  to  be  in  the  right,  and  in  such  case 
would  of  course  adhere  to  its  opinion,  and  thus  might  be  placed  in  a 
position  of  seeming  disrespect  to  the  higher  tribunal.  Great  care  should 
be  taken  to  presenre  the  utmost  good  feeling  between  Uie  courts  sf 
original  and  those  of  appellate  jurtsdiction.  Where  this  is  not  the  case 
there  is  danger  to  the  rights  of  the  suitor. 

In  Com.  TS.  Stooffer,  p.  353,  the  court  below  is  made  to  speak  of  the 
**  celastic  embrace  of  the  mountain  Kalmia.**  The  error  will  readily  be 
detected  by  the  obsenrer  of  Nature  who  has  witnessed  how  beautiful|f 
the  stametas  of  the  laurel  blossom  are  bound  down  in  the  bottom  sf  tke 
corolla,  until  they  acquire  sufficient  maturity  to  burst  their  bonds  and 
spring  upwards  towards  the  pistil,  shedding  the  pollen  upon  it  in  the  pre* 
cess  of  reproduction.    The  word  tlastie  should  be  substituted  for  **  csUu- 

There  are  many  interesting  and  faluable  opinions  in  Mm  Tolume  of  Re- 
ports and  we  cordially  recommend  it  to  the  profession. 


ZahriikU^s  Reports  of  Cases  <ietenmned  in  ike  Smpteme  Cburf  «f  JmH- 
caiwri  of  the  SkUe  of  New  Jersey-^  Vol.  l^Parts  2  4-  3.-^These  Repofts 
corer  the  period  from  July  Term  1847,  to  October  Term  1848.  So  frr 
as  we  are  prepared  to  decide,  from  a  hasty  examinatioB,  the  cases  ap- 
pear to  be  well  reported,  and  the  decisions  do  credit  to  the  Judicial  abill^ 
of  New  Jersey.  But  can  Mr.  Fits  Randolph,  the  printer  at  New  Bruns- 
wick, inform  us  why  he  uses  different  quafities  of  paper  In  the  aaiM 
volume  ?  Some  of  the  forms  appear  to  be  printed  on  paper  exceedingly 
smooth,  strong  and  fine,  while  other  portbns  of  the  work  are  printed  en 
paper  of  a  quality  comparatiTely  quite  inferior.  The  contrast  exhibits  the 
work  at  a  disadrantage. 


ERRATUM. 

The  opiniojD  of  the  Court  of  Common  Pleas,  in  Hiaddm  vs.  Mtetide, 
adopted  by  the  Supreme  Court,  December  No.  Journal,  page  M3»  was 
delivered  by  Uie  Hon.  N.  Ewing,  kte  President  Judge,  and  noi  by  Us 
successor  Judge  GiloMre. 
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Mmtelr  0tatc0  !Di0trUt  (Sottrt-^{)ortlanlr,  RUxnt. 

SKOLFIELD,  LMUaU,  vf.  POTTER  H  at. 

1.  When  a  vettel  )•  let  to  the  master  to  be  employed  by  him,  tod  he  to  pay 
to  the  owners  a  certain  portion  of  her  earnings,  the  owners  will  be  liable  to 
the  seamen  for  their  wages,  though  by  the  agreement  the  master  is  to  hare  the 
entire  control  of  the  Tessel— to  victoal  and  man,  and  famish  snpplies  at  his 
own  expense,  unless  at  the  time  of  shipping,  this  contract  is  made  known  to 
them,  and  they  are  informed  that  they  are  to  look  to  the  master  as  the  only- 
owner. 

2.  The  money  that  is  paid  over  by  the  master,  is  paid  as  freight,  and  the 
owners  as  receivers,  and  having  an  interest  in  the  freight,  are  liable  to  seamen 
for  the  wages. 

3.  The  freight  is  hypothecated  for  the  wages,  and  eveiypart  of  the  freight  is 
liable  for  the  whole  wages.  The  owners,  who  have  received  freight  under  such 
a  contract  with  the  master,  are  liable  for  wages  to  the  fall  amount  of  the  freight 
in  their  hands,  and  not  merely  pro  rcUa  in  proportion  to  what  they  have  re- 
ceived. 

4.  The  merchandise  is  bound  to  the  ship  for  the  freight,  and  the  freight  to 
the  seamen  for  their  wages. 

Vol.  IX.— No.  21. 
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Ti.  Wli^u  the  uu  iicfK  of  the  tlitp  tre  alto  the  ownert  of  the  cargo,  the  cargo 
•  >\ve»  fi  right  to  the  fhip,  and  this  freighl  it  pledged  for  the  wmge». 
i;.  The  decision  iu  the  ease  of  PoUii  J   «.  The  Spartau,  reviewed  and  affirmed. 

June  9, 184d. — This  was  a  libel  in  personam  against  the 
o\rncrs  of  the  schooner  Arrowsic,  for  seamen's  wages. — 
The  libellant  shipped  at  the  port  of  Bath,  as  mate,  on  the 
22d  of  Septemberi  1848,  on  a  ;:eneral  trading  voyage,  and 
continued  on  board,  and  did  duty,  as  mate  of  the  vessel, 
in  several  voyages,  two  of  which  were  to  foreign  ports, 
until  the  return  of  the  vessel  to  Bath,  on  the  second  of 
May  following.  On  his  discharge,  the  master  delivered 
to  him  a  barrel  of  flour,  part  of  the  cargo  belonging  to  the 
owners,  and  gave  him  an  order  on  the  owners  for  the  bal- 
ance of  his  wages  due,  amounting  to  $128,  including  the 
flour.  The  owners  paid  him  $25  on  the  presentment  of 
tlie  order,  and  promised  to  pay  him  the  residue  in  a  few 
days.  But  after  calling  on  them  several  times,  and  being 
put  ofl*  from  time  to  time,  he  sued  out  a  libel.  The  own- 
ers, in  their  answer,  not  denying  that  the  services  have 
been  rendered,  set  forth  a  defensive  allegation,  denying 
their  liabilities  for  the  wages.  The  defence  relied  upon 
is,  that  the  vessel  was  let  to  the  master  on  a  verbal  agree- 
ment that  he  was  to  have  the  use  and  control  of  the  ves- 
sel, to  employ  her  as  he  should  choose — he  to  victual  and 
man  her  at  his  own  charge,  and  to  pay  them  for  the  use 
and  charter  of  the  vessel,  one  half  of  her  gross  earnings, 
deducting  one  half  of  port  charges.  It  was  contended, 
that  having  by  this  contract  parted  with  the  possession  or 
control  of  the  vessel,  the  master  became  owner  for  the 
voyage,  or  the  term  during  which  the  master  employed 
her  under  this  contract,  and  as  such  was  exclusively  liable 
for  supplies  and  seamen's  wages,  and  that  they,  as  the 
general  owners,  were  exempted  from  all  liabilities  for 
these  charges. 

J.  M.  Adams,  for  the  Libellant.    P.  Barnes  for  the  Re- 
spondents. 
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Ware,  D.  J.  It  is  admitted  in  this  case,  that  the  ser- 
vices have  been  performed,  and  that  wages  are  due. — 
Some  question  was  made  on  the  evidence  as  to  the  bal- 
ance that  remains  unpaid.  Two  charges  of  ten  dollars 
each,  made  by  the  master  for  money  advanced  before  the 
termination  of  the  service,  are  objected  to  by  the  libellant.' 
To  prove  these,  the  master  produced  his  memorandum 
book,  in  which  these  sums  were  charged  ;  and  this,  with 
his  suppletory  oath,  would  be  sufficient  as  prima  facie 
evidence,  even  if  the  suit  were  against  the  master  himself. 
They  stand  charged  in  the  same  book,  which  contains  all 
the  other  charges,  which  are  not  objected  to,  and  which 
agree  with  the  account  kept  by  the  libellant  himself. — 
They  are  the  two  last  charges  in  the  account,  and  iit  the 
time  of  his  discharge,  the  parties  came  to  a  settlement, 
and  a  draft  or  order  was  given  and  accepted  by  the  mate 
for  the  balance  found  due.  In  this  settlement  these  sums 
were  allowed,  and  it  appears  without  objection  at  the 
time.    I  see  no  objection  to  their  allowance  now. 

The  important  question  in  the  case  is,  however,  wheth- 
er the  respondents  are  liable  for  the  wages.  The  schooner 
was  let  by  a  parol  contract,  by  which  the  master,  as  hirer, 
was  to  have  the  possession  and  control  of  the  vessel — was 
to  navigate,  to  victual  and  man  her  at  his  own  charge, 
and  employ  her  in  such  business  as  he  should  choose,  and 
to  render  to  the  owers  for  the  use  of  the  vessel,  one  half 
of  her  earnings.  It  was  objected  at  the  argument  that  it 
was  not  competent  to  a  party  to  prove  such  a  lease  of  a 
vessel  by  parol  evidence,  at  least  to  affect  the  rights  of 
third  persons.  It  is  true  that  by  the  general  maritime 
law,  it  is  held  that  the  title  to  vessels  must  be  shown  by 
writings.  The  Sisters  vs.  Robison  159,  and  the  contract  of 
letting  and  hiring  also  should  regularly  be,  and  usually  is, 
proved  by  a  charter  party  in  writing.  But  it  has  been 
held  by  a  variety  of  decisions  in  this  country,  that  such 
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a  parol  lease  is  valid  not  only  between  the  parties,  bnt  to 
conclnde  the  rights  of  third  persons,  who  are  strangers 
to  it. 

It  seems  also  to  be  settled  by  the  general  current  of  the 
decisions,  that  nnder  a  letting  of  the  vessel  herself,  wheth- 
er by  a  written  charter  or  parol  contract,  when  the  pos- 
session of  the  vessel  is  transferred  to  the  hirer,  and  he 
appoints  the  master  and  crew,  and  sails  her  at  his  own 
expense,  and  has  the  entire  control,  that  he  is  to  be  con- 
sidered, with  respect  to  third  persons  contracting  with 
the  master,  as  the  owner,  and  that  he  succeeds  to  all  the 
rights  and  liabilities  of  the  owners.  The  general  owners 
or  proprietors  have  then  no  lien  on  the  merchandize  for 
freight,  nor  are  they  personally  liable  for  supplies  fur- 
nished to  the  vessel  on  the  contract  of  the  isaster,  but  the 
hirer  is  substituted  in  their  place,  both  as  to  their  rights 
and  liabilities.  3  Kent's  Com.  136.  Conkling's  Jurisdic- 
tion, Law  and  Practice  of  the  Admiralty,  135.  Nor  does 
it  make  any  difference,  according  to  the  decisions,  though 
the  charterer  goes  himself  as  master.  Reeve  y$.  Davis, 
1  Add.  &  Ellis  135,  23  E.  C.  L.  R.  95.  The  cases  in  this 
country  go  further,  and  decide  when  a  vessel  is  taken  by 
the  master  on  the  terms  that  this  was,  and  he  is  to  have 
the  control,  and  direct  the  employment  of  her,  and  the 
earnings  to  be  divided  between  him  and  the  owners ;  that 
this  is  to  be  considered  as  a  lease  or  charter  of  the  vessel. 
The  master  is  held,  under  such  an  agreement,  to  be  the 
special  owner,  and  the  general  owners  not  liable  on  his 
contracts  for  supplies  Airnished  the  vessel  while  thus  em- 
ployed. Taggard  vs.  Loring,  16  Mass.  R.  336.  Emery 
vs.  Hersey,  4  Greenl.  407.  Thompson  vs.  Hamilton  12 
Pick.  425.  Cutler  vs.  Thurlo,  20  Maine  213.  Thompson 
vs.  Snow,  4  Greenleaf  264.  Cutler  vs.  Winsor,  5  Pick.  335. 

But  it  is  evident,  when  the  owners  put  their  vessel  into 
the  possession  of  the  master  on  such  terms,  that  the  con- 
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tract  is  of  a  mixed  and  somewhat  ambiguous  character. — 
In  one  aspect,  it  may  be  considered  as  a  charter  of  the 
▼essely  and  this  as  a  mode  adapted  to  determine  the  amount 
of  the  charter  or  hire  to  be  paid.  Viewed  in  another  light, 
it  partakes  of  the  nature  of  a  partnership,  in  which  one 
partner  furnishes  the  capital  and  the  other  contributes  his 
time  and  labor  in  the  transaction  of  the  business,  and  the 
profits  to  be  divided.  In  a  third  view,  it  may  be  consid- 
ered as  a  contract  of  hiring  of  the  master,  he  to  receive  a 
share  of  the  earnings  of  the  vessel,  instead  of  a  certain 
and  stipulated  sum  for  his  wages.  In  the  various  cases 
in  which  the  subject  has  been  brought  before  the  courts 
for  adjudication,  it  has  been  presented  in  these  various 
liffhts  ;  and  without  any  great  violation  of  legal  analogies 
or  legal  principles,  the  contract  may  be  considered  as  be- 
longing to  one  class  or  the  other.  In  a  case  before  Lord 
EUenborough,  (Dry  vs.  Boswell,  1  Camp.  329,)  the  evi- 
dence first  offered,  being  that  the  owners  .ind  master  were 
to  share  equally  in  the  profits,  lie  declared  that  it  was  a 
partnership  adventure,  and  that  the  master  and  owners 
were  liable  as  co-partners ;  a  joint  participation  of  profit 
and  loss  constituting  a  partnership;  and  when  on  further 
evidence,  it  appeared  that  the  master  was  to  have  a  share 
of  the  gross  earnings,  and  not  to  be  liable  for  losses,  he 
pronounced  it  to  be  a  contract  of  hiring  of  the  master  by 
the  owners,  and  that  this  was  only  a  mode  of  determining 
the  amount  of  his  wages,  (lenerally,  however,  the  courts 
have  considered  the  contract  as  a  charter  of  the  vessel, 
and  the  master  as  owner  for  the  voyage ;  and  as  a  corol- 
lary from  this  decision,  it  is  held  that  the  general  owners 
are  not  liable  for  the  master's  contracts  for  supplies  and 
repairs  in  the  course  of  the  voyage. 

But  though  this  is  the  general  language  of  the  authori- 
ties, there  are  exceptions.  The  case  of  Rich  vs.  Coe, 
Cowper  636,  is  a  strong  decision  the  other  way.     Lord 
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Mansfield,  in  delivering  the  ananimoas  opinion  of  the 
conrt  in  that  case,  observed,  that  whoever  famished  sap- 
plies  to  a  vessel  on  a  contract  made  by  the  master,  has  a 
threefold  security.  1.  The  person  of  the  master.  2.  The 
specfic  ship.  8.  The  personal  liability  of  the  owners : — 
and  he  ajdded,  that  it  makes  no  difference  in  the  liability 
of  the  owners,  that  there  is  a  private  agreement  between 
them  and  the  roaster,  by  which  he  is  to  farnish  the  sap- 
'  plies  and  keep  the  ship  in  repair,  unless  the  creditor  has 
notice  of  the  contract,  and  gives  credit  to  the  master  in- 
dividaally.*  The  doctrine  of  Lord  Mansfield  seems  to  have 
been  entirely  satisfactory  to  Mr.  Justice  Story,  for  in  his 
treatise  on  Agency,  ^298,  he  states  the  law  nearly  in  the 
words  of  this  great  master  of  maritime  law,  though  the 
more  recent  decisions,  which  seem  materially  to  qualify, 
if  they  do  not  directly  overrule  the  doctrine,  must  have 
been  quite  familiar  to  his  mind.  Indeed,  with  respect  to 
some  of  them,  he  has  on  other  occasions  not  hesitated  to 
express  his  doubts  in  very  pointed  terms.  Arthur  vs.  The 
Cassius,  2  Story  Rep.  93.  The  Nathaniel  Hooper,  3  Sum. 
R.  577 — and  Chancellor  Kent,  though  he  seems  to  have 
yielded  to  the  authority  of  the  later  decisions,  expresses 
his  own  opinion  in  terms  very  nearly,  if  not  entirely,  agree- 
ing with  the  doctrine  of  Lord  Mansfield.  <*  To  whom  was 
the  credit  given,  seems  to  be  the  true  ground  on  which 
the  question  ought  to  stand.**    8  Comm.  135. 

Now  if  this  contract  between  the  hirer  and  the  owners 
is  not  known,  the  supplies  are  always  furnished  on  the 
personal  credit  of  the  owners,  as  well  as  on  that  of  the 
master.  In  the  opinion,  therefore,  of  Chancellor  Kent, 
as  well  as  of  Judge  Story  and  Lord  Mansfield,  although 
the  owners  have  let  their  ship  by  a  charter  party,  under 
which  the  master,  if  he  is  the  hirer,  is  bound  to  bear  all 

*Io  the  cue  of  EeerM  ▼■.  Dark,  1  AdoL  k.  Bllii,  wfaieh  MeoM  dirMtlT  to  ofrwfoto 
tbif  decifioo,  tbe  CMe  itielf  wm  oo(  rofetred  to  either  bj  the  ooaneel  or  toe  Cout 
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tlie  expenses  of  supplies,  they  ought  to  be  held  bound  to 
third  persons  on  the  master's  contracts,  which  fall  within 
the  scope  of  his  ordinary  authority  as  master,  unless  this 
private  agreement  is  made  known ;  for  if  it  is  not,  supplies 
are  always  furnished  on  the  credit  of  the  owners.  The 
owners,  by  putting  the  master  in  possession  of  the  vessel, 
hold  him  out  to  all  who  are  ignorant  of  the  special  con- 
tract, or  at  least  enable  him  to  hold  himself  out  as  author- 
ized to  bind  them  personally,  by  all  contracts  relating  to 
the  usual  employment  of  the  vessel.  Jknd  if  any  one  must 
suffer  from  his  acts,  it  is  more  reasonable  that  the  loss 
should  fall  on  them  than  on  strangers,  who  have  given 
him  credit  on  the  ground  of  his  official  character. 

It  is  admitted,  however,  th.it  the  current  of  judicial  de- 
cisions is  in  favor  of  exempting  the  owners  from  their  lia- 
bility for  ordinary  supplies,  while  the  vessel  is  employed 
under  such  a  contract.  But  no  decision  has  yet  gone  so 
far  as  to  relieve  them  from  their  liability  for  seamen's 
wages.  Curtis'  Rights  &  Duties  of  Seamen,  p.  336.  The 
seaman  have  always  this  tripple  security,  besides  a  direct 
hypothecary  interest  in  the  freight ;  and  in  all  ages  of  the 
maritime  law,  their  claim  for  wages  has  been  highly  fa- 
vored, both  on  the  groundof  general  commercial  policy, 
and  from  the  consideration  of  their  own  habits  of  care- 
lessness and  characteristic  improvidence.  They  habitu- 
ally enter  into  their  engagements  in  reliance  on  these 
securities,  and  they  ought  not,  on  principles  of  public 
policy  and  natural  justice,  to  be  deprived  of  them  by  any 
refined  and  subtle  distinctions  of  law,  which  are  so  alien 
from  all  their  habits  of  thought  and  action. 

This  form  of  contract,  of  letting  vessels  to  the  master, 
to  be  employed  on  shares,  has  become  very  common  in 
this  part  of  the  country,  especially  with  respect  to  small 
vessels  employed  in  the  coasting  trade.  The  master  to 
whom  the  vessel  is  entrusted  by  the  owners,  is  usually  an 
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enterprising  and  indastrioas  young  man,  bat  ordinarily  of 
limited  pecuniary  responsibility ;  for  as  soon  as  he  ac- 
quires sufficient  capital  or  credit,  he  becomes  a  part  owner 
himself.  These  contracts  are  almost  invariably  by  parol, 
and  the  terms  are  settled  by  a  well  understood  usage. — 
The  master,  under  the  usage,  is  to  bear  the  whole  ex- 
pense of  victualling  and  manning  her.  The  port  charges 
in  the  various  ports  visited,  are  first  to  be  paid  from  the 
gross  earnings  of  the  vessel,  and  the  balance  of  the  freight 
is  to  be  divided  in  equal  shares  between  the  master  and 
owners.  The  seamen  often,  and  perhaps  usually,  have 
no  knowledge  of  this  private  contract  between  the  master 
and  owners,  and  they  engage  their  services  in  reliance 
upon  the  ordinary  security,  which  the  general  marine  law 
gives  them.  It  is  admitted  that  the  weight  of  the  author- 
ities is  in  favor  of  exempting  the  owners  from  their  liabil- 
ity for  ordinary  supplies,  while  the  vessel  is  employed 
under  such  a  contract. 

If  this  mode  of  letting  the  ship  to  the  master,  to  be  em- 
ployed on  shares,  relieves  the  owners  from  their  liability 
for  wages,  the  contract  will  operate  on  the  seamen,  pro- 
bably, in  the  great  majority  of  instances,  as  a  perfect  sur- 
prise, kfier  the  termination  of  his  service,  he  finds  one 
part,  and  an  important  part,  of  his  security,  the  personal 
liability  of  the  owner,  is  gone,  under  a  private  contract 
unknown  to  him ;  and  that  of  the  master  may  be,  and  of- 
ten will  be  worthless.  There  remain,  it  is  true,  the  freight 
and  the  vessel,  but  the  freight  is  received  from  time  to 
time,  and  there  may  be,  and  usually  is,  little  remaining 
due  at  the  end  of  his  service.  The  ship  is  indeed  an  am- 
ple security.  But  since  the  act  of  March  3, 1847,  ch.  55, 
respecting  costs  in  admiralty  proceedings  tfi  rem^  by  which 
all  costs  are  denied  to  the  libellant,  except  for  the  pay- 
ment of  witnesses,  unless  he  recovers  more  than  one  hun- 
dred dollars,  the  remedy  against  the  vessel  for  all  useful 
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purposes,  is  taken  away,  when  the  suit  is  for  less  than  the 
sum  named.  And  in  these  coasting  and  trading  voyages, 
the  balance  of  wages  will  rarely  amount  to  so  much  as 
one  hundred  dollars.  The  consequence  will  be,  that  prac- 
tically the  seamen  will  have  for  their  security  nothing  be- 
yond the  personal  liability  of  the  roaster. 

No  judicial  decision  has  yet  extended  this  modern  doc- 
trine so  as  to  deprive  the  seamen  of  their  ancient  right  of 
recourse  against  the  owners.  The  whole  doctrine  in  the 
cases,  to  which  it  has  been  applied,  is  not  free  from  diffi- 
culties on  the  principles  of  our  law,  except  with  the  limi- 
tation mentioned  by  Lord  Mansfield,  that  the  creditor  is 
notified  of  the  non  liability  of  the  owners  at  the  time  the 
credit  is  given.  Because,  when  he  contracts  with  the 
master,  he  has  always  a  right  to  believe  that  he  is  con- 
tracting with  the  owners,  if  he  is  not  advised  to  the  con- 
trary. If  he  is  informed,  and  then  gives  credit,  he  knows 
to  what  security  he  trusts.  To  extend  the  principle  so  as 
to  bar  the  right  of  the  seamen,  would  be  repugnant  to  the 
general  spirit  of  the  maritime  law,  which  has  studious- 
ly provided  in  their  favor  the  greatest  security  for  their 
wages.  I  am  unwilling  to  be  the  first  Judge  to  give  it 
that  extension.  Indeed,  the  original  doctrine  of  Lord 
Mansfield,  appears  to  me  to  be  the  most  just,  and  most  in 
harmony  with  the  general  principles  of  our  law.  The 
master,  by  the  known  rules  of  law,  represents  the  owners 
as  their  agent,  and  is  authorized  to  bind  them  by  all  con- 
tracts relating  to  the  usual  employment  of  the  ship.  The 
seamen  enter  into  their  engagements  with  the  full  confi- 
dence that  the  owners  are  bound  for  their  wages.  If  it 
must  be  admitted  that  the  decision  of  Lord  Mansfield  is 
overruled  by  the  latter  decisions,  these  go  no  farther  than 
to  exempt  the  owners  from  their  liability  for  supplies  fur- 
nished by  men,  who  are  in  the  habit  of  looking  well  to 
their  securities.    Rather  than  extend  these  decisions  by 
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analogy,  to  the  claims  of  the  crew,  UDless  I  can  clearly  see 
that  on  principle,  the  owners  are  exonerated,  I  am  ready 
to  say,  Malo  cum  Ptaione  errare — ^I  will  not  add,  quam  cum 
ceteris  vera  teniire — sooner  than  follow  the  analogies  of 
decisions,  the  soundness  of  which  is  so  questionable, 
and  carry  them  out,  to  the  exclusion  of  the  seamen  from 
their  recourse  against  the  owners,  unless  at  the  time  of 
their  engagement  they  are  plainly  told  that  they  are  to 
look  to  the  master  as  the  only  owner.  The  concealment 
of  a  fact  of  such  importance  is  a  fraud  on  the  men. 

But  I  do  not  put  the  decision  of  the  case  on  this  ground 
alone.  There  is  another  on  which  I  think  the  owners  are 
bound  for  the  wages. 

By  the  ancient  maritime  law,  the  title  of  seamen  to  wa- 
ges, is  made  to  depend  on  the  issue  of  the  adventure,  for 
which  they  are  engaged.  Unlike  other  contracts  of  hiring 
their  right  to  compensation  does  not  depend  alone  on  the 
fidelity  and  skill  with  which  they  perform  the  services  for 
which  they  engage ;  but  with  whatever  perseverance  and 
courage  they  exert  themselves,  their  right  to  compensa- 
tion is  suspended  on  contingencies,  which  may  affect  the 
ultimate  result  of  the  voyage ;  it  is  made  dependent  on 
what  has  been  termed  the  fortune  of  the  vessel.  What 
then  is  this  fortune  to  which  the  seamen  must  look?  The 
ship,  says  Emerigon,  in  the  condition  in  which  she  was  at 
the  time  of  her  departure  from  the  port  of  outfit,  togeth- 
er with  all  the  freight  which  is  gained  in  the  course  of  the 
voyage,  form  that  fortune  of  the  vessel  which  constitutes 
the  pledge  to  the  seamen  for  their  wages.  Trait  Dee  At- 
iurances^  ch.  17,  sec.  11.  The  privileged  hypothecation, 
then,  he  adds,  allowed  to  the  mariners,  comprehends  every 
part  of  the  ship  and  every  part  of  the  freight,  according 
to  the  nature  of  hypothecation,  which  is  tota  in  toio  et — 
tota  in  qualibet  parte.  Their  privileged  line  is  entire  over 
the  whole,  and  is  entire  in  every  part.    The  ship  and  the 
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freight,  with  respect  to  wages,  form  one  mass,  and  all  that 
remains  of  either,  at  the  end  of  the  voyage,  is  pledged  for 
their  payment.  The  contract  of  the  mariners,  Emerigon 
goes  on  to  say,  is  a  species  of  co-partnership.  It  is  not 
indeed  a  partnership  as  to  all  the  effects  of  that  contract, 
but  as  to  some  of  its  consequences ;  for  the  seamen  have 
no  claim  to  a  remuneration,  but  to  the  extent  of  the  ef- 
fects embarked  in  the  enterprise,  which  they  bring  home. 
If  all  is  lost,  the  mariners  lose  their  wages,  and  they  can- 
not then  enforce  the  payment  by  a  personal  action  against 
the  master  or  owners.  But  if  all  is  not  lost,  whatever  re- 
mains of  the  ship  or  freight,  is  specifically  pledged  for 
their  payment.  Freight  earned  and  put  ashore,  is  saved 
from  the  effect  of  a  supervening  shipwreck,  by  which  all 
that  remains  is  lost.  It  is  a  partnership  fund,  that  has 
entered  the  common  chest,  and  is  hypothecated  to  the 
seamen  for  their  wages. 

It  is  now  more  than  twenty  years  since  I  was  first  called 
upon  to  examine  this  right  of  the  seamen  to  claim  their 
wages  out  of  the  earnings  of  the  vessel.  It  was  in  the 
very  ably  contested  case  of  Poland  vs.  The  Spartan,  Ware 
Rep.  145-6.  In  that  case,  it  was  held,  that  wlien  goods 
of  the  owners  themselves  are  shipped,  they  owed  freight 
to  the  vessel;  and  tliough  no  stipulated  freight  could  be 
agreed,  that  the  seamen  could  proceed  against  the  goods 
in  specie,  to  enforce  their  rights  to  the  amount  of  a  rea- 
sonable freight,  to  be  determined  boni  viri  arbitrio.  I  am 
ignorant  that  the  doctrine  was  then  considered  by  some  of 
the  profession  as  somewhat  startling,  for  its  supposed 
novelty  and  boldness.  But  after  ample  time  to  review 
and  reconsider  the  subject,  I  have  seen  no  reason  to  re- 
tract or  qualify  the  doctrine  of  that  case.  It  is,  in  my 
judgment,  a  just  and  logical  deduction  from  the  peculiar 
character  given  by  the  law  to  the  seamen's  contract;  and 
is  supported  by  the  highest  authority  in  the  maritime  law. 
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The  ovmersy  says  Emerigon,  who  are  shippers  in  their 
own  vessel,  have  two  qualities  which  ought  not  to  be  con- 
founded. In  quality  of  shippers,  they  owe  a  freight  to 
the  ship  herself;  and  in  their  quality  of  owners,  the  ship 
owes  a  freight  to  them ;  and  he  adds,  this  freight  is  pledg- 
ed to  the  crew.  De$  A$$wramee$t  ch.  17,  sect  10,  No.  2. 
It  constitutes  a  part  of  that  fortune  of  the  vessel  to  which 
the  crew  are  to  look  for  their  pay.  To  them,  it  makes 
no  difference  who  owns  the  cargo.  So  far  as  they  are  in- 
terested, there  is  a  freight  earned,  and  to  the  amount  of 
their  wages,  it  belongs  to  them. 

I  am  aware  of  the  dictum  in  the  case  of  Sheppard  vs. 
Taylor,  S  Peters'  Rep.  712,  that  **  the  cargo  is  not  in  any 
manner  hypothecated  or  subjected  to  the  claim  of  wages.'* 
This  was  but  a  dictum,  and  the  point  was  not  necessarily 
involved  in  the  cause.  It  may  be  true  that  the  cargo  is 
not  directly,  but  it  certainly  is  indirectly  bound  for  the 
wages.  For  it  is  a  first  principle  of  the  maritime  law  that 
the  cargo  is  bound  to  the  vessel  for  the  freight,  and 
another  equally  ancient  and  undoubted  that  the  freight  is 
pledged  for  the  wages.  Indirectly  therefore  to  the  amount 
of  the  freight  due  upon  it  the  cargo  is  bound  for  the  wa* 
ges.  The  master  is  not  obliged  to  deliver  it  until  the 
freight  is  paid  or  secured,  and  if  not  paid  he  may  sell  so 
much  as  is  necessary  to  pay  the  freight.  The  seamen  may 
therefore  indirectly  through  the  master  proceed  against 
the  cargo  itself,  for  their  wages  to  the  amount  of  the 
freight  due.  When  the  owners  of  the  ship  are  the  own- 
ers of  the  cargo,  the  seamen's  claim  on  the  freight  can  be 
enforced  in  no  other  manner  but  through  the  merchan- 
dise ;  and  I  see  no  objection  in  principle  or  convenience 
in  allowing  the  seamen  to  do  that  directly  in  their  own 
name,  which  they  may  do  indirectly  through  that  of  the 
master.  Such  was  evidently  the  opinion  of  the  English 
Court  of  Admiralty  in  the  case  of  the  Lady  Durham,  3 
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Haggard  196.  The  Court  says  that  **  a  mariner  has  no 
lien  on  the  cargo,  oi  cargo.  His  lien  is  on  the  ship,  and 
on  the  freight  as  appurtenant  to  the  ship ;  and  sofar  a$ 
the  cargo  is  subfcct  to  freight  he  may  attach  it  as  a  security 
for  the  freight  that  may  be  dueJ^  The  doctrine  maintained 
in  the  case  of  the  Spartan  seems  also  to  have  met  the  ap- 
probation of  Judge  Conkling.  In  his  learned  and  valu- 
able treatise  on  the  Law  and  Practice  of  the  Admiralty ,  p. 
75-6,  he  says  that  **it  is  recommended  by  persuasive 
considerations  of  justice  and  supported  by  strong  analo- 
gies in  the  undisputed  principles  of  the  maritime  law." 

It  appears  by  the  testimony  of  the  master,  who  was  ex- 
amined as  a  witness  in  the  case  for  the  respondents  that 
he  has  paid  over  to  them  at  different  times,  $600,  and  that 
on  a  cargo  of  lumber  carried  for  them  the  freight  was 
$500,  which  has  not  been  paid  to  him,  but  remains  as 
part  of  the  earnings  of  the  vessel  in  their  hands.  In  ad- 
dition to  this,  the  freight  on  the  cargo  brought  home  in 
the  vessel  on  her  return  to  Bath  was  received  and  collect- 
ed by  one  of  the  owners  and  is  now  in  their  hands. 

Now  every  dollar  of  this  money  was  hypothecated  to 
the  seamen  as  soon  as  it  was  earned,  for  their  wages.  To 
the  amount  due  to  them  it  was  their  own  hard  earnings, 
and  whoever  received  it  as  freight,  received  it  subject  to 
their  claims.  It  is  true  that  when  the  master  pays  to  a 
creditor  the  money  which  he  receives  as  freight  the  sea- 
men cannot  follow  it  into  the  hands  of  such  creditor.  For 
it  does  not  pass  into  his  hands  carrying  with  it  the  quality 
of  freight.  But  to  the  owners  in  this  case  it  is  paid  over 
as  part  of  the  earnings  of  the  vessel,  that  is  as  freight.  It 
is  said,  indeed,  that  it  is  paid  to  them  not  as  freight  but  as 
charter  or  the  hire  of  the  vessel.  But  even  admitting  un- 
der this  contract  of  hiring  on  shares,  that  the  master  is  to 
be  considered  as  the  special  owner,  that  the  general  own- 
ers as  to  contracts  made  by  him  with  the  seamen  as  well 
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as  for  supplies  are  strangers  to  the  vessel,  and  that 
these  payments  made  to  them  are  to  be  held  as  payments 
of  charter,  and  not  as  payments  of  part  of  the  freight^ 
there  will  still  remain  in  their  hands  all  the  freight  earned 
on  her  retarn  voyage  to  Bath,  and  $500  which  they  owe 
on  the  cargo  of  lamber.  To  this  amoant  they  have  the 
earnings  of  the  vessel  in  their  hands,  and  the  seamen 
might  in  a  sait  against  the  master  have  attached  this  as 
freight  doe. 

It  is  said,  if  the  owners  are  held  liable  for  the  wages, 
on  the  groand  that  they  have  received  fireight,  that  they 
are  liable  only  in  the  proportion  that  the  amoant  which  they 
have  in  their  possession,  bears  to  the  whole  amoant  eariK 
ed.  Bat  if  the  decision  were  to  be  pat  on  this  groand 
alone,  the  consequence  would  not  follow.  The  whole 
freight  is  hypothecated  for  the  whole  wages.  And  from 
the  nature  of  the  creditor's  interest  in  the  thing  pledged, 
it  is  not  subject  to  this  division.  Every  part  of  the  thing 
is  pledged  for  every  part  of  the  debt,  propier  indini$am 
pignarii  eausam.  Dig.  11,  2,  65.  And  therefore,  if  two 
things  are  pledged  for  one  debt,  and  one  chance  to  be  lost 
or  destroyed,  the  hypothecation  or  lien  continues  entire 
for  the  whole  debt  in  that  which  remains.  Domai.  Lots 
Civiles.  Liv.  3  Tii.  1,  sec.  1,  No.  13.  Paihier  De  VHy- 
pothequey  ch.  3,  ^1.  Pitman  vs.  Hooper,  8  Sumner's 
Rep.  58. 

Bat  it  seems  to  me,  that  the  decision  may  more  prop- 
erly be  put  on  a  broader  ground.  Where  the  owners  put 
their  vessel  into  the  hands  of  a  master,  to  be  employed 
by  him  on  shares,  I  am  prepared  to  hold  as  a  just  deduc- 
tion  from  the  principles  and  general  policy  of  the  maritime 
law,  that  they  will  continue  liable  to  the  seamen  for  their 
wages,  notwithstanding  the  entire  control  of  the  vessel 
may  be  surrendered  to  the  master,  unless  the  seamen,  at 
the  time  of  their  engagement,  are  notified  that  the  master 
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is  to  be  considered  as  the  sole  owner,  and  that  they  are 
not  to  be  liable.  The  rights  of  the  seamen  ought  not  to 
be  affected  by  this  private  agreement  between  the  master 
and  owners.  Even  if  the  doctrine  of  the  modem  decisions 
is  admitted,  and  the  owners  are  held  not  liable  to  mer- 
chants who  famish  sapplies,  there  are  strong  objections 
to  extending  the  principle  to  the  contracts  of  seamen. — 
They  enter  into  their  engagements,  in  the  confidence  that 
they  have  the  nsnal  and  legal  secnrities  for  their  wages. 
One  of  these,  to  which  a  seaman  habitaally  looks,  is  the 
personal  liability  of  the  owners.  Bat  in  this  case,  there 
will  be  in  fact  no  owner,  and  the  only  personal  secarity 
they  have  is  that  of  the  master.  Another  reason  is,  the 
freight  which  is  paid  to  them  by  the  master  is  the  prop- 
er ftind  for  the  payment  of  the  wages.  In  the  hands  of 
the  master,  the  whole  of  it  is  liable  for  them.  But  here 
the  fireight  is  from  time  to  time  paid  over  for  the  hire  of 
the  vessel,  and  only  one  half  of  it  remains  in  his  hands  at 
the  close  of  their  service  to  respond  for  their  claims.  This 
private  agreement  between  the  owners  and  master,  oper- 
ates as  a  perfect  surprise  upon  them.  My  opinion  is  that 
they  oaght  to  be  held  as  owners. 

And  farther,  in  my  judgment,  they  are  liable  for  the 
wages  as  receivers  of  the  freight.  They  have  in  their 
hands,  according  to  the  evidence,  IllOO  of  the  earnings 
of  the  vessel,  besides  all  the  freight  received  on  the  cargo 
she  brought  home  to  Bath.  The  money  that  was  paid  over 
to  them,  was  by  the  very  terms  of  their  contract,  paid  as 
the  ship's  earnings,  that  is  as  freight.  In  its  quality  of 
freight,  it  is  liable  for  wages,  in  whosoever  hands  it  may 
be.  It  partakes  too  much  of  the  character  of  subtlety  to 
call  it  charter,  or  the  hire  of  the  vessel.  It  is  more  con- 
sistent with  justice,  and  I  think  quite  as  much  so  with  the 
analogies  of  the  law,  to  leave  to  it  the  name,  which  the 
parties  themselves  have  given  it,  and  under  that  name  the 
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seamen  have  a  right  to  receive  their  pay  from  it.  If,  in- 
deed, the  respondents  were  to  be  held  liable  simply  as  re- 
ceivers of  the  freight,  it  might  be  necessary  to  amend  the 
libel,  by  making  the  master  a  party,  and  then  the  services 
on  them  would  operate  as  an  attachment  of  the  freight  in 
their  hands ;  and  if  1  thought  it  necessary,  I  should  not 
hesitate  to  allow  an  amendment  to  meet  this  posture  of 
the  case ;  bat  in  my  opinion  it  is  not 

Independent  of  all  these  considerations,  my  opinion  is, 
that  the  respondents  are  liable  on  their  express  promise. 
When  the  libellant  presented  the  order  of  the  roaster,  a 
part  of  it  was  paid,  and  a  promise  given  to  pay  the  resi- 
dne.  The  libellant  had  a  right  to  consider  this  as  a  dis- 
tinct admission  of  their  liability.  If  this  order  was  to  be 
considered  as  a  piece  of  commercial  paper,  and  the  prin- 
ciples of  the  commercial  law  to  be  applied  to  it,  they 
wonld  be  liable  npon  it  as  acceptors.  For  an  acceptance 
may  be  by  parol  or  may  be  inferred  from  the  conduct  and 
acts  of  the  party.  Story,  Bills  of  Exchange,  ^843.  In 
reliance  on  this  promise,  the  libellant  forebore  to  com- 
mence proceedings  against  the  vessel  or  the  master.  It 
is  now  too  late  for  the  owners  to  deny  their  liability. 

In  every  point  of  view,  I  think  the  libellant  is  entitled 
to  a  decree  for  bis  wages. 

Wages  decreed,  $103  12. 
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0ii))reme  (Court  of  {lennssbania. 

PHILADELPHIA,  JANUARY  28,  1860. 
Error  to  Montgomery  County* 

JONES  «f.  JONES. 

1.  The  action  of  tbo  Legitlature  in  decreeing  a  diTorce  ii  an  exeiciie  of  Ju- 
dicial power  and  not  an  act  of  Legitlation. 

2.  The  Conttitntioii  forbida  the  ezeroiae  of  tfaii  power  bj  the  Legitlatore  in 
cases  where  bj  law  the  Ooarts  of  the  Oommonwealth  are  or  may  hereafter  be 
empowered  to  decree  a  diTorce. 

3.  When  a  qneation  of  property  requires  a  decision  upon  the  constitntionalitj 
of  a  LegialatiTe  diroroe  the  mijestio  impersonation  of  the  soTereign  people 
speaking  through  the  eonstitation  is  always  present  in  Ooort,  and  mnst  always 
be  heard  and  obeyed. 

4.  When  a  decree  of  diTorce  pronounced  by  the  Legislature  omits  to  specify 
either  in  the  act  itself  or  in  the  preamble,  that  the  decree  was  granted  for  a 
cause  where  the  Court  had  no  power,  it  is  error  to  refuse  to  hear  eTideoce  tend- 
ing to  show  that  the  cause  upon  which  the  Legislature  acted  was  one  for  which 
the  Oonrts  could  hsTe  decreed  the  diTorce. 

The  following  soand  and  able  opinion  of  the  Coart  was 
delivered  by  Coulter,  J. 

The  case  presents  for  the  judgment  of  the  Court  a  ques- 
tion of  property  between  two  individuals.  In  reaching 
that  question,  however,  it  is  absolutely  necessary  to  con- 
sider the  social  relation  of  the  parties  and  to  estimate  its 
effect  on  the  question  of  property ;  one  party  invokes  the 
protection  of  a  clear  and  explicit  provision  of  the  consti- 
tution, and  to  reach  that  we  must,  if  necessary,  go  over  an 
interposing  act  of  Assembly.  In  England  parliament  has 
frequently  annulled  the  contract  of  marriage  for  adultery. 
There  is  perhaps  more  reason  for  the  practice  there  than 
existed  in  this  State  for  the  exercise  of  a  similar  power 
by  the  legislature,  because  in  parliament  is  a  Court ;  Lord 

Vol.  IX.— No.  22. 
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Coke  says  it  is  the  highest  and  most  honorable  Conrt  in 
the  Kingdom.  But  that  high  conrt  proceeds  with  the  ut- 
most circumspection,  examines  witnesses  to  prove  the 
adultery,  and  in  cases  where  Ihe  guilty  parties  have  not 
left  the  realm,  require  that  there  shall  also  have  been  a 
trial  in  the  common  law  courts  for  criminal  conversation, 
and  damages  recovered ;  and  also  that  a  sentence  of  di- 
vorce in  the  spiritual  court  should  have  been  decreed, 
which  can  only  divorce  a  mensa  ei  ihoro^  hence  the  neces- 
sity of  the  intervention  of  parliament  to  divorce  a  vinculo 
whose  power  only  is  adequate  to  that  end.  But  in  this 
State  the  legislature  seem  to  have  acted  on  the  ground 
that  it  was  an  exercise  of  legislative  power,  and  therefore 
not  requiring  a  judicial  examination.  We  think,  however, 
that  this  doctrine  may  be  well  questioned.  A  divorce  an- 
nuls a  civil  contract  between  two  individuals  of  a  higher 
and  more  imposing  nature,  and  of  more  emphatic  empha- 
sis on  the  whole  structure  of  society  than  the  ordinary 
contracts  by  deed  or  by  parol.  And  there  flows  from  the 
severance  of  the  contract  a  divestiture  of  property  from 
one,  and  a  re-investment  of  it  in  the  other.  It  is  in  facta 
judgment  in  a  dispute  between  two  individuals,  the  jus- 
tice of  which  must  depend  upon  facts  in  relation  to  which 
both  parties  ought  to  have  an  opportunity  to  be  heard. — 
But  however  questionable  the  power  might  have  been  un- 
der the  constitution  of  1790,  the  amended  constitution  of 
1838  did  expressly  prohibit  its  exercise  by  the  legislature 
wherever  the  courts  then  had  or  should  thereafter  be 
vested  with  power.  From  which  an  implication  results 
of  a  power  to  annul  the  marriage  contract  in  the  non-enu- 
merated cases.  The  legislature  has  therefore  a  limited 
power,  with  an  express  prohibition  outside  of  the  limita- 
tion, sec.  14,  act  1,  is  as  follows:  ''The  legislature  shall 
not  have  power  to  enact  laws  annulling  the  contract  of 
marriage  in  any  case  where  by  law  the  courts  of  this  Corn- 
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monwealth  are  or  may  hereafter  be  empowered  to  decree 
a  divorce.    The  courts  have  now  power  to  decree  a  di- 
vorce in  almost  every  case  where  a  divorce  is  ju&tifiable. 
The  act  of  assembly  does  not  express  on  its  face  or  in  a 
preamble  the  cause  of  the  divorce  in  the  present  case.  It 
is  in  these  words :  '*  Be  it  enacted,  ^c.,  that  the  marriage 
contract  entered  into  between  Joseph  P.  Jones  and  Char- 
lotte 8.  his  wife,  late  Charlotte  S.  Styer,  of  the  county  of 
Montgomery,  be  and  the  same  is  hereby  annulled  and 
made  void,  and  the  parties  released  and  discharged  from 
the  said  contract,  and  from  all  duties  and  obligations  aris- 
ing therefrom,  as  fully  and  effectually  and  absolutely  as  if 
they  had  never  been  joined  in  marriage :  Provided,  the 
children  of  the  said  Joseph  P.  Jones  and  Charlotte  S.  his 
wife,  shall  enjoy  all  the  rights  and  privileges  of  children 
born  in  lawful  wedlock.    Passed  April  16, 1845."     It  does 
not  appear  from  the  act  whether  the  case  was  within  le- 
gislative power  or  not,  and  the  position  taken  by  the  de- 
fendants in  error,  is  that  courts  cannot  go,  as  they  called 
it,  behind  the  act  itself  to  ascertain  whether  it  was  within 
the  pale  of  the  constitution  or  not.    But  I  apprehend  that 
we  can  in  all  cases  go  to  the  constitution  itself.    The  ma- 
jestic impersonation  of  the  sovereign  people  speaking 
through  the  constitution  is  always  present  in  this  court, 
and  must  always  be  heard  and  obeyed.    The  power  con- 
fided to  the  legislature  is  a  limited  power,  and  it  cannot 
be  allowed  that  they  should  convert  it  into  an  unlimited 
power.    If  they  can  convert  a  special  jurisdiction  into  a 
general  jurisdiction,  the  provision  of  the  constitution  be- 
comes dead.    If  courts  cannot  or  will  not  go  behind  the 
act,  where  the  cause  is  not  express  on  its  face,  the  clause 
in  the  constitution  might  as  well  have  been  that  the  legis- 
lature shall  annul,  &c.,  as  they  shall  not.     It  requires  but 
a  trick  of  the  pen  to  leave  out  the  cause,  and  then  the 
power  becomes  general.    A  great  number  of  authorities 
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have  been  cited  by  the  defendants  in  error  to  show  that  in 
judicial  proceedings  the  jadgment  of  a  coart  of  competent 
and  general  jnrisdiction  over  the  subject  matter,  cannot  be 
overhauled  in  a  collateral  proceeding.    All  this  is  admit- 
ted, bat  then  it  is  to  be  understood  that  the  party  was  af- 
fected with  notice,  in  the  mode  pointed  out  and  prescribed 
by  the  law.  But  no  court  ever  held  thata  judgment  against 
an  individual  who  had  no  notice  whatever  was  valid ;  we 
know,  that  the  legislature  never  summon  the  party,  and 
that  they  proceed  in  nine  cases  of  ten  upon  ex  parte  tes- 
timony.   The  cases  therefore  are  not  applicable.    But  the 
counsel  assume  the  fact  in  contest,  and  then  lean  on  these 
authorities.    The  legislature  have  not  a  general  jurisdic- 
tion over  the  subject  of  divorce.    Their  jurisdiction  is 
limited  and  these  authorities,  even  assimilating  the  pro- 
ceeding to  analagous  cases  in  court,  do  not  touch  the  ques- 
tion.   It  was,  however,  ruled  in  Kemp  vs.  Kennedy,  1 
Peters'  Cir.  Court  Reports  36,  that  courts  of  limited  juris- 
diction must  not  only  act  within  the  scope  of  their  author- 
ity, but  that  it  must  appear  on  the  face  of  their  proceed- 
ings that  they  did  so,  and  if  it  does  not  so  appear  all  their 
proceedings  are  coram  nan  judice.    This  is  the  general 
principle  as  to  courts  of  limited  jurisdiction,  so  that  every 
just  analogy  drawn  from  proceedings  of  courts  is  against 
the  defendant  in  error.    But  I  place  the  decision  on  the 
broad  ground  that  the  constitution  must  be  preser^'ed,  and 
that  if  courts  should  refuse  to  permit  evidence  to  show 
the  grounds  of  the  divorce,  the  legislature  could  obliter- 
ate the  clause  in  the  constitution.    This  is  a  question  of 
property  resulting  from  the  divorce,  the  party  has  a  right 
to  the  protection  of  the  constitutional  provisions,  and  if 
necessary  the  court  can  touch  the  act  with  the  judicial 
wand  and  open  it  to  inspection,  so  as  to  see  whether  or 
not  it  is  within  the  pale  of  the  constitution.    The  evil  of 
this  example  would  not  terminate  with  this  class  of  cases, 
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but  reach  with  fatal  effect  to  others.    The  legislature  can 
alien  and  grant  the  public  domain  not  already  appropria- 
ted.   They  have,  therefore,  a  limited  jurisdiction  in  grant- 
ing lands.     Suppose  they  were  to  pass  a  law  granting 
three  hundred  acres  of  land  in  the  Delaware,  by  well  de- 
lined  boundaries  to  John  Doe,  could  not  the  real  owner 
of  the  land  be  permitted  to  show  that  the  land  had  been 
granted  more  than  a  hundred  years  ago  to  those  under 
whom  he  claimed,  and  that  therefore  the  legislature  had 
no  power  or  jurisdiction  over  it.    Not  so  if  full  effect  is 
given  to  the  argument  of  the  counsel  for  defendants  in 
error ;  courts  cannot  go  behind  the  law  but  must  presume 
against  fact  that  the  legislature  acted  within  the  scope  of 
their  power.    In  the  one  case  as  well  as  the  other  the  le- 
gislature have  a  limited  jurisdiction.    In  the  case  of  the 
land  to  grant  that  which  had  not  previously  been  granted, 
and  in  case  of  divorce  to  grant  them  where  the  power  had 
not  been  previously  granted  to  the  courts,  and  the  only 
mode  of  preserving  the  constitution  and  protecting  the 
rights  of  individuals  in  either  case,  is  to  admit  the  best  ev- 
idence, aliunde,  as  from  behind  the  law.    Evidence  of  this 
kind  has  been  admitted  by  this  court  when  the  peril  to  in- 
dividuals was  not  so  pregnant  as  here.    Austin  vs.  Trus- 
tees, 1  Yeates  260,  Stoddard  vs.  Smith,  5  Binney  353, 
Bolton  vs.  Johns,  5th  Barr  145.    In  the  case  of  Gaines  vs. 
Gaines,  Penn'a.  Law  Journal,  June  1849,  the  Court  of  Ap- 
peals of  Kentucky  decided  that  a  special  law  granting  a 
divorce  was  a  judicial  act,  and  as  such  belonged  to  the 
court,  and  admitted  evidence  to  show  that  when  an  act 
was  passed  judicial  proceedings  were  pending  to  procure 
a  divorce,  and  that  therefore  the  law  was  void  as  it  re- 
spected the  property  of  the  parties,  and  decreed  dower 
out  of  the  estate  of  the  husband,  notwithstanding  the  le- 
gislative divorce.  We  are  of  opinion  that  the  following 
evidence  offered  by  the  defendant  below,  ought  to  have 
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been  admitted,  to  wit :  <<  Defendant  offers  in  evidence  the 
record  of  an  action  of  divorce  institated  in  the  court  of 
Common  Pleas  of  Montgomery  county,  to  August  Term, 
1842,  No.  29,  by  the  said  Charlotte  8.  Jones,  by  her  next 
friend  David  Styer,  against  the  said  Joseph  P.  Jones,  the 
defendant.  That  the  causes  set  out  in  the  libel  of  the 
said  plaintiff  were  cruel  treatment,  and  the  offering  of 
such  indignities  to  her  person  as  to  render  her  condition 
intolerable  and  life  burdensome,  and  thereby  forced  her 
to  withdraw  from  his  habitation.  That  all  of  said  causes 
were  denied  by  the  said  defendant,  and  that  the  issue  was 
subsequently  tried  and  a  verdict  rendered  for  the  said  de- 
fendant. That  on  or  about  the  sixth  day  of  April,  1845, 
Mr.  Sterigere,  who  was  one  of  the  counsel  for  the  said 
Charlotte  S.  Jones,  and  at  that  time  a  Senator  of  Penn- 
sylvania, presented  to  the  s^d  Senate  the  petition  of  the 
said  Charlotte  S.  Jones,  with  certain  affidavits  or  docu- 
ments, praying  the  said  legislature  to  pass  a  law  divorcing 
her  from  the  bonds  of  matrimony  with  her  husband.  That 
the  grounds  upon  which  the  said  application  was  made 
were  the  same  as  those  stated  in  her  said  libel  presented 
to  this  court,  viz :  cruel  and  barbarous  treatment,  and  the 
offering  of  such  indignities  to  her  person  as  to  render  her 
condition  intolerable.  Bat  that  what  follows  in  relation 
to  the  manner  of  proceeding  for  agencies  by  any  member 
of  the  body  ought  to  be  rejected.  It  would  be  unbecom- 
ing and  discourteous  to  the  legislative  body  to  admit  such 
evidence  which  is  excluded  by  the  case  of  Fletcher  vs. 
Peck,  6  Cranch  87.  We  are  of  opinion  that  the  Court 
erred  in  excluding  the  evidence  in  the  first  bill  of  excep- 
tions, the  second,  the  third,  and  the  fourth.  The  object 
on  these  offers  was  to  bring  before  the  court  the  highest 
evidence  the  nature  of  the  case  admitted  of  the  grounds 
in  which  the  divorce  was  procured,  that  is,  the  petition  of 
Mrs.  Jones  to  the  legislature,  and  the  affidavits  by  which 
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it  was  sustained,  all  of  which  it  appears  were  in  court* — 
The  act  of  the  legislature  was  constitutional,  if  it  was 
passed  for  any  of  the  non-enumerated  causes  in  the  con- 
stitution ;  in  other  words,  if  not  for  any  of  the  causes  over 
which  the  court  had  jurisdiction.  The  defendant  takes 
ground  too  broad,  therefore,  when  he  asks  the  court  be- 
low to  say  that  the  act  is  unconstitutional  on  its  face. — 
The  point  of  this  decision  is  that  the  defendant  below  has 
a  right  to  establish,  by  such  evidence  as  he  offered,  that 
the  act  was  passed  for  a  cause  over  which  the  courts  had 
jurisdiction,  and  that  the  court  of  Montgomery  county,  on 
a  fair  trial  between  the  parties  in  relation  to  the  alleged 
causes,  had  given  judgment  against  the  plaintiff,  and  that 
therefore  the  legislature  had  no  jurisdiction  or  power  to 
grant  the  divorce. 

A  great  deal  was  said  in  the  argument  of  the  duty  of 
this  court  to  presume  that  a  co-ordinate  branch  had  con- 
fined itself  within  the  scope  of  its  power.  I  will  admit 
that  if  the  legislature  had  specified  in  the  act,  or  by  a 
preamble  that  the  decree  was  granted  for  a  cause,  where 
the  court  had  no  power,  a  very  different  case  would  be 
presented ;  but  they  have  not  said  it ;  at  most,  however, 
this  is  nothing  but  the  old  argument  not  pushed  to  quite 
its  fuU  extent,  that  the  court  must  always  presume  that  a 
co-ordinate  branch  acted  within  the  scope  of  its  authori- 
ty, and  cannot  therefore  declare  its  acts  unconstitutional. 
The  old  rule  is  a  good  one,  that  when  a  fact  cannot  be 
made  to  appear,  the  reason  is  the  same  as  if  it  did  not  exist. 
As  the  legislature  have  not  expressed  the  cause,  we  throw 
it  open  to  evidence  by  either  party,  so  that  this  question 
of  property  may  be  justly  directed  according  to  the  con- 
stitution. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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In  tl)c  19tl)  luMcial  IDiBtritt  of  llniMBltKima. 

MIOHABL  WBIDMAN  m.  JAOOB  MAB8H,  «  ml, 

1.  If  the  making  of  jt  will,  under  no  preaiare  of  necoMitj  arifing  from  ex- 
poctod  dittolotion,  bo  a  Tioladon  of  tbo  law  of  God  or  man,  die  Court  will  pre- 
rame  in  the  abaence  of  proof  that  auch  circnmatancoa  of  neoaaaity  eziated  aa  to 
jnatify  the  act. 

2.  A  will  made  on  Sonday,  while  tha  teatator  waa  in  danger  of  immediate 
death,  or  entertained  a  well  gnmnded  belief  that  anch  danger  existed,  is  valid. 

9.  What  words  in  a  will  are  sofficient  to  giro  a  fee  simple. 

Messrs.  Evans  and  Mayer  for  the  Plaintiffs. 

Mr.  Campbell,  for  the  Defendants. 

Hon.  Ellis  Lewis,  President  of  the  2d  Jadicial  Dis- 
trict, holding  a  special  Coart  in  York  coanty,  delivered 
the  opinion  of  the  Coart : 

This  is  a  case  stated  in  the  natare  of  a  special  verdict 
Two  questions  are  presented  for  decision.  Th^  first  draws 
into  consideration  the  validity  of  the  will  of  John  Meyer, 
deceased,  under  the  objection  that  it  was  made  on  Sim- 
day  ;  and  the  second  calls  upon  the  Court  to  decide  wheth- 
er the  widow  of  the  testator  took,  under  the  will,  a  life 
estate  or  a  fee  simple. 

With  regard  to  the  first  question :  It  is  agreed,  in  the 
case  stated  that  the  2d  day  of  September,  1827,  (the  day 
of  the  date  of  the  will)  was  Sunday.  It  is  further  agreed 
that  the  testator  '<  did  not  die  on  Sunday."  The  will  was 
proved  on  the  15th  of  June,  1829 ;  but  the  precise  day  on 
which  the  testator  died  does  not  appear.  The  will  has  been 
duly  admitted  to  probate  by  the  proper  officer  of  the  pro- 
bate court,  without  objection ;  and  its  validity  does  not 
appear  to  have  been  questioned  until  this  ejectment  was 
biouglit ;  a  period  of  nearly  twenty  years.  If  the  making 
of  the  will,  under  no  pressure  of  necessity  arbing  from 
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dangerous  illness  or  other  threatened  dissolution,  was  a 
violation  of  the  law  of  God  and  man,  this  court  will  cer- 
tainly presume,  in  favor  of  innocence,  that  such  circum- 
stances of  necessity  existed,  or  toere  believed  to  exisit  at 
the  time  the  will  was  made,  as  would  be  sufficient  to  justi- 
fy the  act  in  the  eye  of  the  law.  Adopting  this  presump- 
tion, the  question  remains  whether  the  danger  of  imme 
diate  death,  or  the  well  grounded  belief  that  such  danger 
exists,  is  sufficient  to  justify  the  act  of  making  a  will  on 
the  Sabbath  day. 

Sunday  is  stated  in  all  the  books  to  be  dies  nonjuridicus; 
not  made  so  by  statute  but  by  a  canon  of  the  church,  tn- 
corporated  into  the  Common  Law.  Previous  to  the  canon 
of  A.  D.  517,  the  Courts,  held  by  the  ancient  christians, 
transacted  business  on  Sunday^  for  the  purpose  of  distin- 
guishing themselves  from  the  Heathens,  who  were  super- 
stitious in  the  observance  of  days  and  times.  This  canon 
was  received  and  adopted  by  the  Saxon  Kings  of  Eng- 
land. It  was  confirmed  by  William  the  Conqueror,  and 
Henry  the  Second ;  and  the  courts  discontinued  the  prac- 
tice of  administering  justice  on  Sunday,  holding  that  it 
was  no  longer  a  juridical  day,  and  that  a  judgment  ren- 
dered on  that  day  was  voidable.  Thus,  as  Chief  Justice 
Savage  observes,  the  observance  of  Sunday  became  pari 
of  ike  Common  Law.  Story  vs.  Elliott,  8  Cowen  28. — 
Swann  vs.  Broome,  3  Burr  1595,  9  Co.  66.  Cro.  Jac.  279, 
2  Bl.  526.  There  are  numerous  decisions  in  which  it  has 
been  held,  at  common  law,  that  Sunday  is  not  to  be  count- 
ed as  a  day  for  the  transaction  of  business,  either  in  the 
service  of  notices  or  in  rules  to  plead,  or  in  the  payment 
of  notes.  A  note  falling  due  on  Sunday  in  Connecticut, 
must  be  paid  on  Monday,  in  some  other  States  on  Satur- 
day ;  but  in  none  on  Sunday,  where  the  common  law  pre- 
vails. So  fully  is  this  principle  established  as  the  doctrine 
of  the  common  law  that  the  courts,  even  after  the  jury  are 
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empannelled  in  a  capital  caie^  will  not  continue  the  trial 
daring  the  Sabbath  day,  bnt  will  adjoam.  United  States 
vs.  Fries  3  Dal.  515»  n. — Getter's  trial.  Eari*s  trial,  Lew- 
is' Crim.  Law,  421.  These  decisions  were  not  made  in 
pursuance  of  any  statute ;  for  no  statute  extended  to  /«- 
didal  acts.  They  were  made  under  the  doetrine  that  the 
observance  of  the  Christian  Sabbath  was  enjoined  by  the 
common  law.  Updegraff  vs.  Com'th,  11  S.  and  R.  3M. 
It  is  not  to  be  denied  that  those  who  established  the  Gov- 
ernment of  Pennsylvania  were  Ckriitiant;  and  that  they 
brought  many  of  their  customs  from  the  mother  country, 
introducing  and  constantly  observing  them,  in  their  new 
home  in  this  country.  That  the  observance  of  the  Sab- 
bath was  one  of  these  customs,  thus  introduced  and  es- 
tablished, as  part  of  the  common  law,  independent  of 
legislative  enactment,  is  apparent  from  their  political  his- 
tory. While  they  permitted  every  one  to  worship  God, 
according  to  the  dictates  of  his  own  conscience,  it  was 
well  understood  that  this  was  a  privitege  conceded  by  a 
community  of  Ckriitiant  to  otkers  entertaining  opposite 
opinions.  Those  who  were  not  Christians  were  protect- 
ed from  persecution  for  their  religious  opinions ;  but  tol- 
eration of  their  errors  or  supposed  errors,  did  not  go  $q  far 
a$  to  entrust  them  with  the  reins  of  Government.  They  were 
not  permitted  to  participate  in  the  makings  expounding  or 
execution  of  the  laws  of  the  newly  established  Common- 
wealth. In  the  "Preface"  to  the  "Frame  of  Govern- 
ment" adopted  on  the  25th  April,  1682,  the  authority  of 
the  government  about  to  be  established  is  distinctly  placed 
upon  the  law  of  God,  as  taught  by  "  the  Apostle^*  of  our 
Saviour,  *' in  divers  of  his  Epistles  J^  In  the  "Frame  of 
Government"  adopted  on  the  5th  May,  1682,  all  ojkers  of 
government^  from  the  highest  to  the  lowest^  were  required  to 
"  profess  faith  in  Jesus  Christ."  1  Colonial  Records  88, 
sec.  24.    In  the  "  charter  of  Privileges,"  agreed  to  in  As- 
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sembly  on  the  28lh  of  October,  1701,  while  freedom  of 
conscience  was  amply  provided  for,  so  that  no  one  could 
be  punished  or  persecuted  for  his  religious  opinions,  care 
was,  at  the  same  time  taken  to  preserve  to  the  Christiant 
the  power  which  they  had  rightfully  acquired  in  the  gov- 
ernment established  by  themselves.  With  this  end  in 
view,  it  was  declared,  in  that  charter,  that  only  those  who 
^* professed  to  believe  in  Jesus  Christ j  the  Saviour  of  the 
v)orldj^  were  "  capahW^  to  serve  the  government  "in  any 
capacity.^*  The  constitution  of  1776,  notwithstanding  its 
strong  guarantees  of  religious  liberty,  recognized  the  gov- 
ernment as  one  founded  by  a  Christian  people^  and  required 
the  law  makers,  under  that  government,  to  believe,  not 
only  in  **  one  God,*'  and  in  the  *«  Old  Testament ;"  but  also 
that  "  the  scriptures  of  the  New  Testament*  were  **  given  by 
Divine  Inspiration.'^ 

It  was  to  be  expected  that  a  government  established  by 
a  Christian  community  would  exhibit  some  traces  of  their 
observance  of  Sunday,  as  a  day  of  rest  and  worship.  And 
accordingly  it  was  provided,  in  the  frame  of  government 
of  25th  April,  1682,  sec.  22,  "  that  as  often  as  any  day  of 
the  month  mentioned  in  this  charter  shall  fall  upon  the 
Jirst  Day  of  the  weekf  commonly  called  The  Lord's  Day^ 
the  business  appointed  for  that  day,  shall  be  deferred  till 
the  next  day,  unless  in  cases  of  emergency."  In  the  "Frame 
of  Government"  adopted  on  the  2d  April,  1683,  a  section 
precisely  similar  to  that  of  1682  was  agreed  upon.  In  the 
Constitution  of  1776  the  observance  of  the  Sabbath  was 
sufficiently  secured  by  the  provision  that  the  law  makers 
should  "believe  in  the  JVeir  Testament"  as  "given  by 
Divine  Inspiration."  In  the  Constitution  of  1790,  although 
the  qualification  for  office  was  varied,  the  Sabbath  was  not 
abolished.  The  usage  to  observe  it  had  been  so  firmly  es- 
tablished that  no  direct  provision  on  the  subject  was  deem- 
ed necessary.    But  that  its  constant  observance  as  a  day 
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of  cessation  from  business,  ^'anless  in  cases  of  emergen- 
cy''  was  known  and  acknowledged,  is  apparent  from  the 
provision  that  Sunday  shall  not  be  regarded  as  one  of  the 
ten  days  allowed  to  the  Governor  for  the  consideration  of 
bills  passed  by  the  Legislature.  That  this  usage  with  re- 
gard to  the  Sabbath  still  exists,  and  is  recognized  in  our 
fundamental  law,  is  also  apparent  from  the  fact  that  the 
same  provision,  on  this  subject  which  was  inserted  in  the 
Constitution  of  1790,  was  continued  in  the  amended  Con- 
stitution of  1838,  and  still  is  in  force  as  a  part  of  the  fund- 
amental law.  In  the  '*  Laws  agreed  upon  in  England'* 
and  adopted  by  our  forefathers  in  this  Province  on  the 
5th  May,  1682,  the  observance  of  the  Sabbath  is  enjoined 
**  according  to  the  good  example  of  the  primitive  CkristiaMf 
and  for  the  ease  of  creation"  that  the  people  may  "  better 
dispose  themselves  to  worship  God  according  to  their  un- 
derstandings." The  Convention,  while  forming  the  Con- 
stitution of  1776  observed,  *'the  good  example  of  the 
primitive  Christians,"  and,  without  any  statute,  or  other 
authority,  except  that  example,  as  adopted  and  forming 
part  of  the  common  law,  held  no  sessions  on  Sunday.  The 
same  practice,  founded  upon  the  same  authority,  has  ever 
since  prevailed  with  all  the  authorities  of  government, 
legislative,  executive  and  judicial. 

But  it  is  part  of  the  common  law,  in  regard  to  the  ob- 
servance of  the  Sabbath,  that  a  rigid  adherence  to  the  rule 
is  dispensed  with  "  in  cases  of  emergency,"  or  as  express- 
ed by  the  statute  of  1794  in  «*  works  of  necessity  and 
charity."  When  the  Provincial  Conference  of  Commit- 
tees of  the  Province  of  Pennsylvania  assembled  on  the 
18th  June,  1776,  for  the  purpose  of  taking  measures  to 
form  an  independent  government,  and  to  terminate  the 
authority  of  the  British  Crown,  in  pursuance  of  the  re- 
commendation of  the  Continental  Congress,  the  "  emer- 
gency" was  considered  sufficient  to  justify  a  suspension  of 
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the  rigid  observance  of  the  Sabbath ;  and  the  Report  of 
the  Committee  providing  for  the  election  of  Delegates  to 
form  the  Constitution  of  1776,  and  the  address  to  the  Peo- 
ple of  Pennsylvania  on  the  subject,  were  presented  to  the 
conference  and  adopted  on  Sunday.    When  the  Judges  of 
the  courts  find  it  necessary  to  receive  a  verdict  on  Sun- 
day, in  order  that  the  jury  may  be  discharged,  it  has  al- 
ways been  their  practice  to  do  so,  and  the  propriety  of  the 
practice  is  not  doubted.    15  John  119.    A  former  Gover- 
nor of  Pennsylvania,  whose  veneration  for  the  Sabbath 
and  Religion  will  be  acknowledged  by  all,  perceiving  the 
approach  of  death,  believed  that  the  public  interest  would 
be  promoted  by  the  resignation  of  his  office ;  the  resigna- 
tion was  made  and  filed  on  Sunday,  and  all  the  necessary 
proceedings  for  supplying  the  vacancy  were  thereupon 
taken,  without  any  serious  question  in  relation  to  the  va- 
lidity of  the  resignation.    Although  we  may  adopt  the 
doctrine   that  a  promise  of  marriage   made  on   Sunday 
creates  no  legal  obligation  on  which  an  action  may  be 
maintained,  yet  the  actual  consummation  of  such  promise 
by  marriage^  is  universally  regarded  as  valid,  although  it 
takes  place  on  Sunday.    Even  the  act  of  22d  April,  1794, 
prohibiting  ''  all  worldly  employment  of  business  whate- 
ever  on  the  Lord's  Day,  commonly  called  Sunday,"  not 
only  excepts  «*  works  of  necessity  and  charity,"  in  gener- 
al terms,  but  enumerates  as  within  the  exception  "  the 
dressing  of  victuals  in  private  families,  bake  houses,  lodg- 
ing houses,  inns,  and  other  houses  of  entertainment,  for 
the  use  of  sojourners,  travelers  or  strangers,  the  landing 
of  passengers  by  watermen,  carrying  travelers  over  the 
water  by  ferrymen,  and  the  delivery  of  milk  or  the  neces- 
saries of  life,"  within  certain  hours  of  the  day.     And  it 
has  been  held  that  traveling  does  not  in  a  legal  sense  fall 
within  the  description  of  '*  worldly  employment  or  busi- 
ness," although  a  carrier,  driving  his  team,  in  the  exercise 
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oj  hii  itorldly  employment^  would  be  within  the  prohibition, 
Jones  vs.  Hughes,  5  S.  and  R.  302.  Notwithstanding  that 
tlie  service  of  process  on  the  first  day  of  the  week  is  pro- 
hibited by  the  act  of  1705,  yet  the  exigencies  of  "  irea- 
ion^  felony  and  breach  of  the  peace,"  are  stated  in  the  act 
itself  as  exceptions ;  and  the  courts  have  held  that  an  ar- 
rest of  the  principal  by  the  bail  is  also  among  the  excep- 
tions. 

The  observance  of  the  Sabbath  is  a  reasonable  and  not 
a  superstitions  usage.    The  acts  of  assembly  designed  to 
punish  its  violation  arc  constitutional,  because  the  power 
to  pass  them  is  clearly  implied  from  the  character  and 
usages  of  those  who  formed  the  government.    These  con- 
siderations enter  into  the  construction  of  a  nation's  funda- 
mental laws  as  completely  as  the  custom  of  merchants  and 
the  usage  of  trade  govern  all  business  transactions  within 
their  range.     The  general  exclusion  of  women  and  chU^ 
dren  from  office,  and  of  persons  of  color  from  the  elective 
franchiscy  under  a  decision,  in  the  latter  case,  of  the  high- 
est court  in  the  State,  in  the  constitution  of  1790,  stand 
upon  this  footing  and  no  other.    It  is  as  well  established 
that  the  people  who  founded  the  government  of  Pennsyl- 
vania were  Christians^  and  not  Mahommedans^  Jews  or  /n- 
fidels^  as  that  they  were  white  men  and  not  Negroes  or  /n- 
dians^  or  women.     Resting  the  constitutionality  of  the 
legislation  relative  to  the  Sabbath  upon  this  ground,  it 
follows  that  the  claim  of  unlimited  power,  sometimes  put 
forth,  is  entirely  untenable.     The  Legislature  of  "  a  free 
people"— of  christian  ptofessions  and  habits,  can  neither 
abolish  the  Sal  bath,  nor  shift  it  to  a  different  day.    They 
can  neither  prevent  the  people  from  observing  it,  nor 
compel  them  to  cease  from   ^^  acquiring  property^^  and 
*'purcuing  thtir  own  happiness"^  on  the  other  days  of  the 
wccL. 

Tl  e  case  lefore  us  does  not  require  a  decision  that  the 
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government  of  the  United  States  has  also  a  Christian  foun- 
dation. The  condition  of  that  government  is  more  ambig-' 
uous — it  employs  christian  chaplains  for  its  Army  and* 
Navy,  for  its  Academy  at  West  Point,  and  for  its  Con- 
gress ;  while  it  places  on  record  in  its  treaty  with  Tripoli, 
the  solemn  assurance  that  **  the  government  of  the  United 
States  is  not  in  any  sense  founded  on  the  Christian  Reli- 
gion."   8  U.  S.  Stat,  at  large,  155. 

It  is  far  from  our  intention  to  treat  this  as  a  theological 
question.  It  is  simply  a  question  of  law,  and  as  such  to 
he  decided  upon  principle  and  authority.  No  preference 
ought  ever  to  be  given  by  the  State  to  any  particular  form 
of  christian  worship.  The  unholy  connexion  of  Church 
and  State  meets  with  just  condemnation  throughout  the 
land.  But  we  must  not  lose  sight  of  the  fact  that  we  and 
our  ancestors  **  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,''  have  been  governed  by  *<  a  rule 
of  civil  conduct"  whose  horn-book  teachings  are  that  ^ali 
human  laws  depend  upon  the  law  of  nature  and  the  law 
of  revelation."  1  Bl.  42.  If  the  common  law  should  cast 
out  Revelation,  the  inevitable  result  would  be  the  surren- 
der to  Priestcraft  and  Bigotry  of  one  of  the  purest  foun- 
tains of  jurisprudence.  And  the  error  would  be  more  mis- 
chievous, if  possible,  than  the  excess  of  zeal  which  sur- 
renders the  Drama,  one  of  the  most  powerful  engines  for 
good  or  for  evil,  almost  exclusively  into  the  hands  of  those 
who  direct  it  to  the  injury  of  the  public  morals. 

By  pieserving  this  fountain  as  one  of  the  sources  of  our 
common  law  we  are  enabled  to  guard  the  streams  from 
impurity,  and  to  guide  their  channels  in  the  proper  direc- 
tion for  the  public  good.  It  is  thus  that  the  Sabbath  is 
preserved  from  intolerant  bigotry  on  the  one  side  and 
from  infidel  desecration  on  the  other.  It  is  thus  that  its 
observance  is  secured  within  reasonable  limits.  And  when 
we  consider  the  numerous  exceptions,  already  stated,  from 
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the  rale  requiring  its  observance,  it  is  fair  to  infer  that 
the  making  of  a  will,  under  circumstances  threatening 
dissolution,  is  among  the  exceptions  to  the  rule.  It  is 
quite  as  necessary  as  many  of  the  acts  which  are  allowed 
without  objection.  It  would  be  a  monstrous  perversion 
of  religion,  and  of  the  law  which  is  founded  upon  it,  to  hold 
that  a  dying  man  should  not  be  permitted,  for  the  ease  of 
his  conscience,  to  secure  the  fulfilment  of  those  obligations 
of  justice  which  may  have  been  withheld  or  postponed. — 
So  far  from  this  being  the  case,  the  making  of  a  will, 
where  justice  requires  it,  has  long  been  regarded  as  a  duty 
of  religious  obligation.  This  is  evident  from  the  rubric 
of  the  Church  of  England  expressly  directing  the  Priest, 
when  he  visits  the  sick,  to  **  admonish  the  sufferer,*'  if  he 
hath  not  before  disposed  of  his  goods,  '<  to  make  kii  wiUt^ 
and  *'  to  declare  his  debts,  what  he  oweth  and  what  is 
owing  unto  him,  for  ike  better  discharge  of  ki$  comeiencej 
and  the  quietness  of  his  Executors."  We  have  already 
remarked  that  a  presumption  exists  that  the  will  was 
made  under  circumstances  of  urgent  necessity,  arising 
Arom  a  beUef  in  approaching  dissolution.  This  renders  it 
unnecessary  to  decide  whether  a  will,  made  on  Sunday 
without  suek  necessity ^  is  valid.  It  is  sufficient  to  say  that 
there  is  nothing  upon  this  record  to  justify  a  decision 
against  the  will  of  John  Heyer,  deceased. 

When  it  is  said  that  the  intention  of  the  testator  is  to 
govern,  it  is  usually  added,  as  a  proviso,  <<  that  the  inten- 
tion be  not  inconsistent  with  the  rules  of  law."  But  Chan- 
cellor Kent  informs  us  that  <*  the  control  which  is  given 
to  the  intention  by  the  rules  of  law  is  to  be  understood  to 
apply,  not  to  the  construction  of  words  but  to  the  nature  of 
the  estate — to  such  general  regulations,  in  respect  to  the 
estate,  as  the  law  will  not  permit ;  as  for  instance  to  cre- 
ate an  e- tate  tail,  to  establish  a  perpetuity,  to  endow  a 
coipon/Joii  with  real  estate,  to  limit  chatties  as  inheri- 
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tances,  to  alter  the  character  of  real  estate*  or  to  annex  a 
condition  that  the  devisee  in  fee  shall  not  alien.'  4  Kent's 
Com.  535.  The  intention  of  the  testator  to  give  a  fee  um- 
ple  to  his  widow  violates  no  rule  of  law ;  and  the  cases 
which  tend  to  defeat  snch  intention,  although  not  to  be 
overruled,  are  certainly  not  to  be  carried  farther  in  that 
direction  than  the  precedents  warrant  That  those  deci- 
sions have  not  been  received  with  approbation  is  manifest 
from  the  legislation  on  the  subject  in  New  York,  Pennsyl- 
vania, New  Jersey,  Virginia,  Maryland,  Vermont,  Ken- 
tucky, South  Carolina,  North  Carolina,  Tennessee,  and 
other  States.  But  the  will  under  consideration,  having 
been  made  before  the  act  of  1833,  must  be  governed  by  the 
rules  of  construction  in  force  prior  to  the  enactment  of 
that  law. 

The  introductory  clause  is  as  follows :  *<  As  to  such 
wordly  estate  wherewith  it  has  pleased  God  to  bless  me  in 
this  life,  I  give  and  dispose  of  the  same  in  the  following 
manner,  to  wit :"  He  then  directs  his  debts  and  funeral 
expenses  to  be  paid ;  and  then  proceeds  as  follows :  <Then 
it  is  my  will  and  I  give,  devise  and  bequeath  unto  my  be- 
loved wife  Elizabeth,  eighty-five  acres  and  allowance  of 
land  of  my  dwelling  plantation  whereon  I  now  live,  situate 
in  Spring  Garden  township,  in  the  county  aforesaid,  she 
to  have  the  choice  of  the  same  wherever  she  thinks  prop- 
er ;  and  further,  I  give  and  bequeath  unto  my  said  wife  all 
my  moveable  property  or  personal  estate,  of  what  kind  or 
nature  the  same  may  be,  together  with  all  the  monies  due 
me  by  bond,  note  or  book  account,  to  and  for  her  only 
proper  use  and  behoof  whatever.  Then  it  is  further  my 
will  that  my  brothers  and  sisters  divide  the  residue  of  my 
plantatian  amongst  themselves  share  and  share  alike."   ^ 

The  words  of  the  introductory  clause  are  said  by  Chief 
Justice  Marshall  to  be  <<  entitled  to  considerable  influence 

Vol.  IX.— No.  23. 
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in  a  qaestion  of  doabtfal  intent."  Finlay  ts.  King  3  Pet 
U.  S.  Rep.  379.  In  this  case,  their  connexion  with  the  de- 
vising clanse  and  the  express  direction  that  he  devises, 
<<  f n  the  following  mannerf*^  **  such  wardly  tMtate  as  it  koi 
pleoied  God  to  bUu  him  with'^  indicates  an  intent  to  pass 
a  fee,  and  also  indicates  an  intention  not  to  die  intestate 
as  to  any  part  of  his  estate.  The  words  *<  to  and  for  her 
only  proper  nse  and  behoof  whatever"  occurring  at  the 
close  of  the  ^'  item"  which  contains  the  devise  and  be- 
quest of  real  and  personal  estate  to  the  widow  may  be  un- 
derstood as  applicable  to  both ;  and  wherever  real  and 
personal  estate  are  given  by  the  same  words,  it  shows  an 
intent  to  give  the  same  interest  in  both — that  is  an  ab- 
solute interest  in  both.  6  Bin.  98.  This  is  a  mixed 
devise  of  real  and  personal  estate,  a  matter  said  to  be  **by 
no  means  unimportant  in  ascertaining  the  testator's  inten- 
tion," 14  S.  d&  R.  101,  1  Wits.  333,  1  Munf.  549, 10  Barr 
249.  lie  directs  the  residue  of  his  plantation  to  be  divi- 
ded amongst  his  brothers  and  sisters.  A  construction 
which  would  confine  the  widow  to  a  life  estate,  would 
give  the  brothers  and  sisters  a  life  estate  also  in  the  resi- 
due, and  the  result  would  be  that  the  testator,  although 
he  announced  his  full  purpose  to  devise,  in  the  manner 
stated^  <'  such  wordly  estate"  as  he  possessed,  in  reality 
died  intestate  of  the  greater,  part  of  his  estate.  Taking 
all  these  considerations  together  it  is  the  opinion  of  the 
Court  that  Elizabeth  Meyer,  the  testator's  widow,  took  a 
fee  simple  under  the  will. 

It  is  therefore  ordered  that  judgment  be  entered  for  the 
defendants  for  costs. 
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Ceg'tslat'iDt  IDboms. 

The  Hon.  James  M.  Porter,  ChairnMO  of  the  Jodiciarj  Gommitteet 
hat  receotlj  made  a  report  to  the  Hooee  of  RepreseDtatifes  io  opposition 
to  the  course  of  practice  which  has  prevailed  io  the  Legislature  of  PeDO- 
sylfSDia  for  some  years  past  on  the  subject  of  graotiog  divorces.  The  Re- 
port is  sound  and  judicious  in  its  general  principles,  and  the  rules  re- 
commended for  adoption  are  called  for  by  the  highest  considerations  of 
JMstiee  and  policy. 

It  would  be  very  difficult  to  show  to  a  sound  legal  understanding  the 
source  from  which  the  legiilativt  power  of  Pennsylvania,  previous  to  the 
amended  constitution  of  1838,  derived  the  power  of  granting  divorces.  To 
make  a  decree  dissolving  the  most  solemn  and  the  most  binding  contract 
which  can  be  made,  is  an  exercise  of  Judicial  power  and  not  an  exercise 
of  the  Legislative  power.  To  call  such  an  act  a  law  instead  of  i  judicial 
decru  is  a  dangerous  misnomer.  The  practice  had  been  so  inveterate 
that  the  Convention  of  1838  (of  which  body  Judge  Porter  was  a  distin- 
guished member)  stripped  the  Legislature  of  all  concurrent  jurisdi  tion 
with  the  Judiciary  by  declaring  that  **  the  Legislature  shall  not  have  pow- 
er to  enact  laws  annulling  the  contract  of  marriage,  in  any  caee  where  by 
kw  the  Courts  of  the  Commonwealth  are,  or  may  hereaftei  be  empower- 
ed to  decree  a  divorce/' 

This  provision  seems  to  be  a  recognition  of  the  Legislative  power  over 
divorces  in  cases  where  the  Courts  hate  not  jurisdiction.  It  is  monstrous  to 
construe  thb  restraining  provision  as  enlarging  the  authority  of  the  Le- 
gislature. But  this  seems  to  have  been  the  practical  construction.  Wher- 
ever the  causes  of  divorce  exist  which  entitle  the  party  aggrieved  to  a  di- 
vorce in  Court,  upon  due  notice  to  the  adverse  party  and  full  proof  of  the 
lacts,  the  Legislature  cannot  act  in  the  matter ;  but  where  there  is  no 
cause  whatever — or  no  good  cause  such  as  is  recognized  by  the  general 
law— or  where  there  is  no  evidence  to  support  the  application,  or  where 
the  parties  have  no  domicU  in  the  State,  and  neither  Cnurts  nor  Legishi- 
turehave  any  jurisdiction  over  them,  then  the  Legislative  power  is  in- 
voked ;  and  it  is  painful  to  perceive  how  much  time  is  wasted  in  passing  on 
these  applications  and  how  often  they  are  decided  without  any  regular 
provision  for  notifying  and  hearing  the  party  whose  highest  and  dearest 
rights  are  affected  by  the  decree,  and  without  any  legitimate  proof  io  sup- 
port of  the  application. 

Since  vrriting  the  foregoing  we  have  received  a  highly  important  opin- 
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ion  of  the  Supreme  Court  of  Penns)  Ivaaia,  deli?ered  by  Mr.  Justice 
CouLTEA.  The  oplDion  appetn  iu  this  No.  and  wUl  be  received  witk 
approbation  throughout  the  Union. 

The  decinon  of  the  Kentucky  Court  of  Appeals,  as  delhrered  by  Chief 
Justice  MAasHALL,  in  February,  1846,  1  Am,  Law  Jour.  555,  9lh  Ben, 
Monroe^  Reports  300,  proceeds  upon  principles  similar  to  those  maintained 
by  Mr.  Justice  Coultcii.  We  infer  that  when  any  of  these  divorcee 
shall  be  brought  before  the  court,  upon  the  question  of  domicile  a  proper 
regard  will  be  evinced  for  the  principles  of  comity,  and  for  the  rights 
which  belong  to  the  sovereign  States  of  the  Union.  The  mischief  arising 
from  an  honest  exposition  of  the  law  will  fall  mainly  on  those  who  have 
improperly  countenanced  an  appeal  to  a  tribunal  having  no  jurisdiction  and 
proceeding  without  notice  and  chiefly  without  competent  evidence.  The 
wholesome  results  in  arresting  immorality,  in  sustaining  constitutional 
rights,  sad  in  lessening  the  great  evils  and  expenses  of  special  legislation, 
will  be  iDcakulable.  [En.  Am.  Law  Jour. 

Tho  following  is  an  extract  from  the  Report  of  Judge  Porter : 

The  committee  to  whom  was  referred  the  memorial  of 
Charles  J.  Sykes,  of  Syracuse,  in  the  State  of  New  York, 
on  the  subject  of  the  passage  of  an  act  divorcing  his  wife 
from  him,  report : 

It  appears,  in  the  present  case,  that  the  parties  never 
were  domiciled  in  Pennsylvania.  They  were  married  on 
the  3d  day  of  July,  1848,  in  the  State  of  New  York,  of 
which,  it  is  presumed,  they  were  both  residents  and  in- 
habitants. Such  appears  to  be  the  admission  of  both  the 
parties  on  the  papers  presented  to  the  last  and  present 
Legislature.  Sometime  subsequent  to  the  marriage,  the 
parties,  with  the  father  and  mother  of  the  wife,  were  trav- 
eling through  Pennsylvania,  giving  exhibitions  on  the 
subject  of  animal  magnetism,  mesmerism,  Slc.  ;  and  the 
wife  and  her  mother  averred  that,  both  in  New  York  and 
Pennsylvania,  he  maltreated  his  wife,  and  beat  and  abused 
her ;  which  allegations  the  husband  denies.  The  only 
evidence  which  appears  to  have  been  produced  to  the 
Legislature,  upon  the  subject  of  this  alleged  ill-treatment, 
is  the  ex  parte  affidavit  of  the  mother  of  the  wife,  made 
before  a  Jut^tice  of  [the  Peace  in  Harrisburg,  on  the  9th 
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day  of  April  last — a  portion  of  which  consists  of  hearsay, 
being  the  declarations  of  the  wife  to  her  mother  in  the 
husband's  absence. 

The  committee  do  not  find  in  the  evidence  any  saflicient 
cause  for  divorcing  the  parties  from  the  bonds  of  matri- 
mony, were  the  matter  before  a  tribunal  having  proper 
cognizance  of  such  matters.  But  when  we  look  at  the 
consequences  involved  in  the  course  of  legislation,  which 
has  been  pursued  for  some  years  past,  on  the  subject  of 
divorces — of  which  the  present  case  is  an  apt  illustration 
— tliey  cannot  help  calling  the  attention  of  this  House  to 
the  subject,  in  terms  of  deep  reprobation. 

The  evils  of  Legislative  interference  and  enactments, 
in  cases  of  divorce,  had  attained  such  a  pitch,  that  the 
framers  of  the  present  Constitution  of  the  Commonwealth 
deemed  it  necessary  to  place  a  wholesome  restraint  upon 
the  Legislature  in  relation  to  it,  as  follows :  Article  1, 
Sec.  14.) 

<'  The  Legislature  shall  not  have  power  to  enact  laws 
annulling  the  contract  of  marriage,  in  any  case  where  by 
law  the  courts  of  the  Commonwealth  are,  or  may  hereaf- 
ter be  empowered  to  decree  a  divorce." 

A  reference  to  the  dcbat-es  in  that  body,  in  relation  to 
this  subject,  will  shew  a  number  of  cases  brought  to  view, 
in  which  the  power  of  the  Legislature  to  grant  divorces 
had  been  inconsiderately  and  improperly,  and,  in  some 
instances,  cruelly  exercised. 

When  the  framers  of  the  Constitution  imposed  this  re- 
straint, they  did  not  mean  to  encourage  the  Legislature  to 
pass  upon  cases,  where  light  and  frivolous  reasons,  such 
as  would  be  insufiicient  in  law  to  authorize  the  courts  to 
grant  divorces,  were  laid  before  them.  They  meant  to 
discourage  the  granting  of  divorces  in  all  cases,  but  where 
sound  reason  and  policy  dictated  the  necessity  of  dissolv- 
ing the  marriage  contract,  in  cases  where  existing  laws 
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did  not  afford  the  necessary  redress.  The  object  of  the 
constitutional  provision  was  merely  to  leave  open  the 
door  for  legislative  action  in  clear  and  flagrant  cases* — 
Sach  cases  might  well  arise,  where  the  parties  had  their 
domicil  in  the  Commonwealth,  but  had  not  yet  been  ad- 
mitted citizens  of  the  United  States  and  of  this  State,  and 
also  nnder  other  circamstances.  It  never  was  intended 
that  the  Legislature  should  assume  the  arbitrary  power 
of  granting  a  divorce  without  suflicient  cause,  or  of  dis- 
solving a  marriage  contract  entered  into  in  another  State* 
and  in  which  State  the  parties  still  remained  domiciled. 
The  attempt  to  exercise  such  a  power  would  be  purely 
nugatory,  and  would  not  answer  the  purpose  intended.— 
Our  existing  act  in  relation  to  divorces,  confers  upon  the 
Courts  of  Common  Pleas  the  right  to  grant  divorces  in 
cases  of  impotency,  bigamy,  adultery,  wilful  and  mali- 
cious desertion  without  reasonable  cause,  persisted  in  for 
the  space  of  two  years,  or  where  the  husband  shall  hare, 
by  cruel  and  barbarous  treatment,  endangered  his  wife's 
life,  or  ofiered  such  indignities  to  her  person  as  to  make 
her  condition  intolerable  and  life  burdensome,  and  there- 
by force  her  to  withdraw  from  his  house  and  family.  Bat 
it  restricts  the  power  to  cases  of  citizens  of  the  State,  who 
had  resided  therein  one  whole  year  before  the  applica- 
tion, which  was  subsequently  explained,  in  the  case  of  the 
wife,  to  be  one  <<  who  shall  have  had  a  bona  fide  resi- 
dence in  the  State  for  one  whole  year  previous  to  filing 
her  petition  or  libeL" 

In  the  present  case,  if  the  husband  had  maltreated  his 
wife,  oflering  such  indignities  to  her  person  as  to  render 
her  condition  intolerable  and  life  burdensome,  then,  if 
their  domicil  had  been  in  the  State  of  Pennsylvania,  and 
they  had  resided  here  a  sufficient  length  of  time,  the 
courts  of  Pennsylvania  would  have  had  the  right  to  grant 
relief  to  the  injured  party.    Bat  if  the  marriage  were  coa* 
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tracted  in  New  York,  and  the  parties  had  not  acquired  a 
domicil  in  Pennsylvania,  then  neither  this  Legislature,  nor 
any  court  in  Pennsylvania,  would  have  had  any  jurisdic- 
tion of  the  matter,  and  the  parties  ought  to  be  referred  to 
the  tribunals  of  the  State  to  which  they  belong,  for  re- 
dress. 

This  subject  has  been  before  the  Supreme  Court  of 
Pennsylvania.  In  Dorsey  vs.  Dorsey,  7  Watts  858,  where 
the  parties  were  married  in  Pennsylvania,  removed  to 
Ohio,  resided  there  together  until  they  obtained  a  dom- 
icil ;  then  desertion  took  place,  in  Ohio,  and  the  injured 
party  returned  to  Pennsylvania,  and  after  the  lapse  of  two 
years  and  upwards,  applied  to  our  courts  for  a  divorce ; 
it  was  refbsed,  the  court  holding  *^  that  the  law  of  ihe  dom-- 
ieilf  at  the  time  and  place  of  the  injury,  was  the  rule  for 
every  thing  but  the  original  obligation  of  marriage.''  The 
wife  could  not,  at  law,  acquire  a  separate  domicil  flrom 
her  husband. 

The  rule  as  to  domicil  and  jurisdiction  is  the  same, 
whether  the  Legislature  or  the  Court  is  called  upon  to 
annul  a  marriage  contract.  Each  acts  in  the  matter  ju- 
dicially, and  no  body  acting  judicially,  can  exercise  a 
power  which  the  law,  organic  or  otherwise,  does  not  con- 
fer. What  power  has  any  tribunal  in  Pennsylvania  to 
assume  jurisdiction  over  citizens  of  another  State,  who 
have  no  domicil  here,  and  annul  contracts  of  marriage 
between  them  ?  What  would  be  the  effect  of  such  an  at- 
tempt upon  the  parties  themselves  ?  Would  it  absolve  the 
party  at  whose  instance  it  was  procured,  from  the  penal- 
ties for  bigamy,  in  case  of  marrying  again  ?  Would  the 
courts  of  any  other  State  pay  any  respect  to  such  an  en- 
actment ?  It  is  believed  that  there  can  be  but  one  answer 
given  to  these  questions,  and  that  is,  it  would  not  dissolve 
the  marriage  contract  nor  absolve  the  party  from  its  ob- 
ligations and  duties,  nor  from  the  penalties  imposed  by 
law  for  their  violation. 
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The  better  opinion  seems  to  be,  too,  that  even  in  our 
own  State  it  conid  have  no  greater  effect.  The  power  of 
the  Legisiatare  in  relation  to  divorces,  is  a  limited,  not  a 
general  one.  It  can  only  be  exercised  in  the  cases  au- 
thorized. It  would,  therefore,  follow,  that  in  all  acts  dis- 
solving marriage  contracts,  the  facts  necessary  to  give 
jurisdiction  should  exist ;  and  it  would  be  highly  proper 
that  they  should  appear  in  the  act  itself.  If  they  do  not 
exist,  the  courts  would  have  power  to  go  behind  the  for- 
mal enactment  of  the  law,  and  ascertain  if  it  is  not  a  case 
prohibited  by  the  Constitution. 

The  Executive  is  a  constituent  part  of  the  Legislature. 
When  he  approves  a  bill,  he  acts ;  so  too,  when  he  dis- 
approves it.  He  may,  it  is  true,  treat  it  jmmvdy^  and  let 
it  become  a  law,  as  has  been  done  by  the  Executive  in 
very  many  instances,  since  the  adoption  of  the  Constitu- 
tion of  1888,  because  he  could  not  tell,  from  the  face  of 
the  bill  itself,  whether  it  was  a  case  within  the  constitu- 
tional provision  or  not :  or  he  may  call  for  the  documents 
on  which  the  legislative  action  has  been  predicated,  and 
thus  exercise  his  discretion  whether  to  approve  and  sign 
the  bill,  or  disapprove  it,  and  return  it  with  his  objections 
to  the  house  in  which  it  originated.  But  this  course  is  an 
inconvenient  one,  and  imposes  upon  the  Executive  the 
labor  of  examining  all  the  testimony,  a  burden  to  which 
he  ought  not  to  be  subjected,  if  it  could  be  avoided. 

Most  if  not  all  the  divorces  granted  by  the  Legislature 
are  without  notice  to  the  opposite  party  ;  and  most,  if  not 
all  such  cases,  are  supported  by  ex  parte  affidavits,  which 
do  not  place  before  the  Legislature  the  facts  of  the  cases 
as  they  really  exist,  or  as  they  would  appear  if  the  oppo- 
site party  had  an  opportunity  to  cross-examine  the  wit- 
nesses, or  make  his  counter  statement.  Proceedings  be- 
fore the  Legislature  should  not  be  sustained  with  less 
regard  to  notice  and  hearing  the  parties,  than  in  a  court 
of  justice. 
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An  inattention  to  the  principles  herein  laid  down,  has 
subjected  the  Legislature  of  Pennsylvania  to  the  annoy- 
ance of  listening  to  applications  for  divorces  by  citizens 
of  other  States,  where  a  stricter  rule  is  observed,  by  which 
the  time  which  should  be  devoted  to  the  business  of  the 
citizens  of  our  own  State,  has  been  consumed.  The  mem- 
bers have  been  subjected  to  the  personal  importunities, 
persuasions,  d&c,  of  the  applicants,  and  the  result  has 
been  the  passage  of  numerous  acts,  granting  divorces  in 
eases  where  the  jurisdiction  did  not  belong  to  Pennsylva- 
nia* or  where  the  facts  would  not  justify  them. 

The  committee  deem  it  important  that  some  general 
rules  should  be  adopted  in  relation  to  this  subject,  by 
both  branches  of  the  Legislature,  to  form  part  of  the 
standing  rules  ;  such  as 

1.  That  no  petition  for  divorce  shall  be  received  by 
either  branch  of  the  Legislature,  without  at  least  thirty 
days'  previous  notice  of  such  intended  application  having 
been  given  to  the  opposite  party,  the  proof  of  the  service 
of  which  notice  shall  accompany  such  petition. 

2.  That  no  petition  for  divorce  shall  be  received  except 
where  the  domicil  of  the  party  is  within  the  State  of  Penn- 
sylvania, and  the  alleged  causes  of  divorce  set  forth  in 
such  petition,  and  verified  by  affidavit. 

3.  That  at  least  ten  days*  notice  shall  be  given  to  the 
opposite  party  of  the  taking  of  any  depositions  in  support 
of  such  application,  otherwise  they  shall  not  be  received 
as  documents  in  support  thereof. 

4.  The  causes  for  which  the  divorce  is  granted,  shall 
always  be  embodied  in  the  act  granting  the  same. 
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Jr\  tl)e  JDlftrict  (fourt  for  the  <(itn  ani  (fouutg  of  {)t)ira. 

DECEMBER  22,   1849. 

FEBBMAN  vt.  GILPIN. 

) .  Notwithttandiag  the  decitiun  in  Hurley  vi.  Lybraud,  2  Wbart.  Dig-  p. 
*262  pi.  10,  ander  the  act  of  1808,  t  paper  hanger  is  voder  the  act  of  1836  enti- 
tled to  a  lien  for  work  done  and  materiaU  fomithod  in  the  conftmction  of  a 
bailding. 

2.  The  act  of  24th  March,  1849,  giving  a  lien  specifically  to  paper  kangert  is 
not  a  conclosiTe  construction  that  it  did  not  before  exist  under  the  act  of  1838 • 

Stroud,  J.  The  exception  to  the  Auditor's  Report 
raises  a  single  qnestion :  whether  a  paper  hanger  can  claim 
a  hen  for  work  and  materials  to  a  new  bailding. 

It  was  decided  under  the  mechanic's  lien  act  of  17th 
March,  1806,  that  that  act  admitted  of  no  such  claim. — 
Hurley  vs.  Lybrand  2  Whart.  Dig.  pi.  10  p.  252.  The 
grounds  of  this  opinion  have  not  been  transmitted.  The j 
are  supposed  to  have  been  derived  from  the  fact  that 
there  is  in  the  enacting  clause  of  the  act  an  enumeration 
of  certain  mechanics  and  material  men,  such  as  brick  ma- 
kers, bricklayers,  stone  cutters,  masons,  lime  merchants, 
carpenters,  painters  and  glaziers,  iron  mongers,  black- 
smiths, plasterers  and  lumber  merchants,  who  for  the  work 
done  or  the  materials  furnished  by  them,  are  declared  to 
be  entitled  to  liens,  whilst  no  mention  is  made  of  a  paper 
hanger.  This  argument  is  entitled  to  much  consideration. 
For  though  this  enumeration  is  followed  by  more  general 
language,  **  or  any  other  person  or  persons  employed  in 
furnishing  materials  for  or  in  the  construction  of  such 
house,"  Ac,  yet  it  is  observable  that  this  language  does 
not  extend  to  tcork  done,  but  is  restricted  to  the  furnish- 
ing of  materiah  by  such  other  persons.  Paper  hangers^ 
therefore,  not  being  in  the  enumerated  class  of  protected 
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mechanics,  and  the  other  language  not  comprehending 
claims  for  ttork  donej  would  seem  not  to  have  been  within 
the  purview  of  the  act  of  1806. 

But  the  act  of  16th  June,  1836,  is  couched  in  very  dif- 
ferent language.  It  reads  thus :  **  Every  building  erected 
&c.,  shall  be  subject  to  a  lien  for  the  payment  of  all 
debts  contracted  for  work  done  or  materials  furnished  for 
or  about  the  erection  or  construction  of  the  same." 

Here  is  no  enumeration,  but  the  expressions  are  as  gen- 
eral as  possible.  And  as  there  can  be  no  doubt  at  the  pre- 
sent day,  whatever  may  have  been  the  practice  formerly, 
thiEit  a  paper  hanger  does  work  and  furnishes  materials  in 
the  construction  of  a  house,  there  seems  no  just  ground 
for  his  exclusion  from  the  benefits  of  this  act.  New  houses 
are  seldom  offered  for  sale  or  to  be  let  until  papered. — 
When  the  act  of  1806  was  penned  and  for  many  years  af- 
terwards, the  practice  was  otherwise.  This  change  of 
circumstances  in  itself  requires  a  corresponding  applica- 
tion of  the  law. 

The  exception  filed  exhibits  an  argument  in  contraven- 
tion of  the  view  just  taken,  which  deserves  to  be  distinctly 
noticed;  on  the  S!4th  of  March,  1849,  since  the  claim  un- 
der examination  was  filed,,  an  act  of  Assembly  has  been 
passed  as  a  supplement  to  the  Act  of  16th  June,  1836, 
which  gives  specifically  a  lien  to  paper  hangert.  (See 
Brightley's  supplement  to  Purd.  Dig.  p.  174.) 

This  enactment  is  certainly  based  upon  the  supposition 
that  the  prior  law  was  defective  in  this  particular,  and 
from  this  it  is  argued  that  such  should  be  deemed  to  have 
been  its  proper  construction. 

But  in  Pennock  vs.  Hoover,  5  Rawie  291,  it  was  decided 
that  an  assessment  for  paving  by  the  Commissioners  of 
Kensington  District  created  a  lien  under  the  act  of  3rd 
February,  1824,  relating  to  taxes  on  real  estate  in  the  city 
and  county  of  Philadelphia,  which  related  to  the  daU  of 
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thai  Hi  t  in  reiraril  to  priority  over  other  incumbrances,  not- 
uitlistanding  a  special  act  wa^  passed  on  the  20th  of 
March,  1830,  which  gave  a  lien  for  similar  work,  to  take 
precedence  merely  of  subtequeni  liens.  The  eflfect  of  such 
contracted  legislation  was  brought  prominently  to  the 
view  of  the  Court  and  was  deliberately  pai^sed  upon. 

If  Ihcrcfore  the  act  of  1836,  by  a  fair  interpretation  can 
be  held  to  embrace  paper  hangers^  the  enactment  recently 
made  on  the  supposition  that  it  did  not,  ought  not  to  pre- 
judice the  claim  in  question.  It  was  allowed  by  the  Au- 
ditor and  we  think  rightly. 

Exception  dismissed. 


NttD  |)nbltcatton0. 

A  Tblatise  on  the  Law  or  Etidekce,  6th  American,  from  the  9tfi 
LoodoD  Edition,  with  considenible  alteratioot  and  additioiit.  By  S. 
Manh  Phillips,  Esq.,  Barrister  at  Law,  in  3  Toliimes.  With  notes  to 
the  1st  and  2d  folumes  by  Esek  Cowpd,  late  one  of  the  Judges  of  the 
Supreme  Court  of  the  State  of  New  York,  aasisted  by  Nicholas  Hill, 
Jr.,  the  notes  to  the  3d  volume  by  a  Counsellor  at  Law.  Withaddi- 
tioosl  notes  and  references  to  the  English  and  American  cases,  to  the 
present  time,  by  J.  Marsden  Van  Cott,  Counsellor  at  Law.  Published 
by  Banks,  Gould  &  Co.,  144  Nassau  street,  New  York ;  and  by  Gould. 
Banks  &  Gould.  104  State  street,  Albsny.    In  5  volumes.     1860. 

This  work  has  just  made  its  appearance.  The  style  in  which  the  5 
large  octavo  volnmes  have  been  got  up  is  deserving  of  high  praise  ;  but 
this  is  a  small  matter  compared  with  the  great  labor  and  judgment  be- 
stowed by  the  author  aud  the  various  editors  in  preparing  the  work  for  the 
press.  We  reniemlM-r  when,  in  181G,  George  F.  Hopkins,  a  printer, 
who  then  kept  his  office  in  William  street.  New  York,  printed  what  we 
presume  was  the  hrst  American  edition  of  this  work.  It  was  then  but  a 
•ingle  volume.  Small  as  the  work  was,  it  was  very  highly  esteemed. — 
The  able  and  industiious  author  has  kept  pace  with  the  march  of  improve- 
ment, and  has,  from  time  to  time,  remodeled  and  enriched  his  work.  It 
has  passed  through  nine  editions  In  England,  and  six  in  this  country,  and 
:he  text  now  composes  three  volumes,  while  the  whole  work,  including 
the  notes,  consists  of  five  large  octavo  volumes.  The  notes  to  the  Ist 
and  Od  volumes,  by  Judge  Cowen  and  Mr.  Hill,  compose  two  volumes 
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eoBtaininf  over  1600  PH**-  These  notes  differ  so  widely  from  the  catch- 
pensy  **  oolee  of  Americeo  decieioDt*^  so  often  got  up  to  impose  upon  the 
profession  the  mero  re-prints  of  English  works,  thst  we  have  no  hesitation 
in  recommending  them  tmfiiUy  equal  im  value  to  the  work  itself.  The  re- 
ferences to  the  English  and  American  decisions,  to  thepreeetU  time^  wil 
be  doly  appreciated.  The  notes  to  the  whole  3  Tolnmes,  excliisi?e  of 
Ae  notes  and  references  at  the  bottom  of  each  page  of  tha  texti  oeeapy 
nearly  7000  pages  ef  small  type  ! 

We  aro  frrfirom  recommending  a  reliance  npon  AhndgemenUM^  however 
carefoDy  preparsd.  They  shonld  only  be  used  as  taUu  as  a  means  of 
ready  roference  to  **  tfie  books  at  terge.*'  But,  from  the  brief  oppoitoat- 
ty  we  have  had  of  examining  the  work  before  as,  we  are  free  to  say  that 

IT  POSSSSSBS  A  eaiATBE  VALUB  TO  THB  AmBUCAII  PBACTlTlOttBa  THAU 
ART  OTHBR  WOEC  OB  EyiBBlfOB  BTBR  PVBLISBBD  IN  TBIS  COUBrTBT. 


Sandford^s  Chancery  Reports. — The  4th  Tolame  of  these  Reports  hu 
jnst  been  published  by  Gould,  Banks  fc  Co.,  of  New  York.  By  the  con- 
stitution adopted  in  No?.  1646,  the  New  York  Court  of  Chancery  ceased 
to  exist  from  and  after  the  first  July,  1847,  except  that  the  Chancellor  was 
continued  in  office  for  a  year  to  dispose  of  causes  ready  for  a  hearing. — 
The  unfinished  business  was  transferred  by  the  constitution  to  the  Su- 
preme Court  theroby  organized. 

Vice  Chancellor  Sandford  was  elected  a  Justice  of  the  Supreme  Court 
on  the  7th  June,  1847.  The  present  volume  contains  the  decisions  of  the 
Vice  Chancellor  up  to  the  close  of  his  Ubors  in  that  office.  We  shall 
notice  the  volume  more  at  length  hereafter. 


Barhouf^s  i{«por<#.— The  4th  rolume  of  diese  Reports  of  the  decisions 
of  the  Supreme  Court  of  New  York  has  just  been  published  by  Gould, 
Banks,  9c  Co.  We  have  no  room,  in  the  present  number,  for  an  extend- 
ed notice  of  the  contents  of  the  work.  But  the  friends  of  an  eleoti?e  Ju- 
diciary wiU  be  greatly  encouraged  by  the  feariess  manner  in  which  the 
new  Jodges,  deriring  thenr  authority  from  the  people,  deal  with  legislatife 
atteaspu  to  destroy  Tested  rights.  The  case  of  The  People  ts.  Superri- 
sors  of  Westchester  is  an  instance.  It  is  gratifying  also  to  pereeife  that 
die  law  of  waste  is  laid  down  in  conformity  to  Ae  demands  of  our  newly 
settled  countiy.  The  settler  upon  uncu]ti?ated  lands,  under  a  claim  of 
title  in  fee  simple,  is  not  to  be  arrested  in  the  progress  of  clearing  and  enl- 
tivatiag  the  hmd,  in  accordance  with  the  course  of  good  husbandly,  by  an 
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Kjectment,  and  a  writ  of  Estreperoeot,  unleaahe  does  iomethuif  to  the 
lasting  injury  of  the  inheritance.    See  The  People  vs.  Daveeon,  p.  110. 


Denid's  lUportt, — The  6th  foloroe  of  theaa  Ileporti  it  before  us.  It 
is  handsomely  printed  by  our  old  friend  G.  M.  DaTidaon,  of  Saratov 
Springs,  and  is  elegantly  bound  in  calf.  It  is  published  by  the  old  and  well 
established  houses  of  Gould,  Banks  ic  Gould,  Albany,  tnd  Banks,  Gould, 
6c  Co.,  New  York.  1860.  It  contains  the  cases  argued  and  determined 
in  the  late  Supreme  Court,  and  in  the  late  court  for  the  Correction  of 
Errors  of  the  State  of  New  York.  It  is  the  final  record  of  the  Judicial 
determinations  made  by  the  old  courts  before  they  were  abolished  by  the 
recent  change  of  the  constitution  of  that  State ;  and  is  the  last  of  a  series 
of  more  than  seventy  volumes,  embracing  a  period  of  nearly  as  many 
years,  containing  the  labors  of  the  eminent  Judges  who  administered  jus- 
tice  under  the  ancient  forms  of  practice.  The  folume  is  appropriately 
dedicated  **  to  the  surviving  Justices  of  the  late  Supreme  Court  of  Judica- 
ture^^*  and  comes  to  us  packed  carefully  in  blank  declarations  and  judg- 
ment  records  in  use  under  the  old  system  of  practice.  The  volume  itself 
wouki  seem  to  partake  of  the  spirit  and  dignity  of  those  whose  decisions  it 
contains.  It  wraps  itself  up  in  its  ancient  mantle  and  expires  at  the  feet 
of  those  who  stand  as  monuments  of  the  past !  Caesar  himself,  as  muffled 
in  his  mantle,  he  fell  at  the  base  of  Pompey*8  statue,  did  not  expire  with 
more  dignity. 

But  the  decisions  of  the  Judges  under  the  old  system  will  still  be  con- 
sulted with  advantage.  Those  who  are  charged  with  the  duty  of  **  re- 
arranging and  re-naming  the  dislocated  fragments  of  the  law  of  that  State** 
will  find  that  **  the  judgments  contained  in  the  series  of  reports  of  which 
this  is  the  final  volume  will  afford  the  principal  landmarks.*' 


MonroeU  Reports.^^We  have  just  received  in  sheets,  fresh  from  the 
Press,  the  9th  volume  of  Benj.  Monroe*s  Reports  of  cases  at  common 
law  and  in  Equity  decided  in  the  court  of  Appeals  of  Kentucky.  This 
volume  contains  the  cases  decided  at  the  winter  term,  1848,  and  summer 
term,  1849.  It  is  printed  at  Frankfort,  Ky.,  for  the  Reporter,  at  his 
printing  office.  Thf^re  is  a  freshness  and  vigor,  and  an  adaptation  to  the 
exigeocies  of  a  new  country,  in  the  decisions  of  the  Western  Courts, 
which  elevate  them  far  above  the  sickly,  namby-pamby  ism  of  worn  out 
miods,  ever  dealing  in,  and  misunderstanding,  and  misapplying,  obsolete 
technicalities.     We  shall  take  a  peculiar  pleasure  in  examining  the  vol- 
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vine  before  ns  «l  oar  leitnre,  and  tball  notice  its  contoDts  more  particn- 
brly,  after  we  sbaD  have  completed  its  perosal. 


Cabbs  111  TBB  CiRCinT  CouRT  of  tbo  United  States  for  the  Third  Cir- 
cuit with  an  Appendix.  Reported  by  John  William  Wallace.  Phila- 
delphia :  Walker,  24  Arch  street.    1849. 

W^  were  pleased  to  find  a  few  days  ago  Mr.  Wallace's  first  Tolnme  of 
Reports  on  our  table.    Some  time  since  (?ide  1  Amer.  Law  Jour.  333) 
we  were  furnished  with  an  elegant  pamphlet  embracing  the  celebrated 
Pea  Patch  case,  and  we  now  have  a  completed  Tolnme  commencing  with 
the  April  Sessions,  1842,  and  ending  with  the  October  Sessions,  1849. — 
The  reporter  in  his  preface  gives  us  the  causes  of  the  long  delay  which 
has  interrened  between  his  first  and  last  case,  almost  the  nine  years  of 
Horace.    He  tells  us  **  when  the  present  volume  was  undertaken  at  the 
request  of  the  late  Mr.  Justice  Baldwin,  and  partly  printed,  near  eight 
years  since,  it  was  supposed  that  in  the  course  of  a  short  time  a  snfilcient 
number  of  cases  would  be  decided,  in  different  parts  of  Ae  Circuit,  to 
complete  the  book.   But  the  illness  of  that  Judge,  his  subsequent  removal 
and  residence  in  one  of  the  most  remote  counties  of  the  Circuit,  and,  after 
his  death,  a  vacancy  on  the  Bench  for  between  two  and  Aree  years, 
during  which  the  Circuit  was  without  a  presiding  Judge  at  all,  disappolnl- 
ed  these  expectations.    And  when  the  present  Judgea  took  Aeir  places 
on  Ae  bench,  Ae  business  of  the  Court  had  so  largely  departed  from  it, 
io  much  of  what  remained  was  fidlen  into  decay,  and  indeed,  the  Court 
itself  had  become  so  unfiimiliar  to  the  bar,  that  notwithstanding  the  well 
known  character  of  the  new  Judges,  and  their  readiness  to  attend  to  the 
business  of  the  Circuit,  it  was  impossible  for  some  time,  to  bring  anything 
to  a  condition  in  which  it  could  be  either  heard  or  disposed  of.    A  juris- 
diction entirely  new  would  have  had  less  to  contend  with  in  this  respect, 
than  one  thus  fallen  into  desuetude.    It  is  only  now,  indeed,  that  the 
confidence  which  the  new  Court  so  justly  Inspired,  begins  to  shew  itself 
in  the  increase  of  its  business  and  the  revival  of  its  ancient  importance.** 
We  fully  agree  with  the  reporter  as  to  the  confidence  inspired  by  the 
new  Court. 

This  volume  owes  much  of  its  value  to  the  industry  and  learning  of  the 
Reporter.  The  points  reported  are  chiefly  novel  and  always  important. 
The  references  are  all  carefully  noted  in  the  margin,  and  neatly  printed 
there,  with  a  running  commentary  of  the  contents  of  the  volume  proper- 
ly prepared  to  fiicilitate  reference.  The  statements  of  the  cases  are  pre- 
pared with  care ;  the  points  are  carefully  considered  and  remarkably  suc- 
cinct and  exact;  the  citations  have  been  verified  and  may  be  relied  on  as 
in  point ;  and  the  Reporter  has  spared  neither  pains,  labor  nor  expense 
to  give  the  profession  a  truly  useful  book ;  and  in  our  humble  judgment 
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he  bts  been  eminently  successfu].  We  had  noted  several  caeea  of  deep 
profeitional  interest  upon  which  we  intended  to  comment,  but  an  already 
extended  notice  forbids.  We  cannot  refrain,  however,  after  a  carefol 
reading  of  the  entire  volume,  from  commending  it  most  heartily  to  all  o«r 
professional  brethren,  both  at  home  and  abroad,  as  a  volume  which  will 
(a  rare  thing  certainly  in  law  books)  at  once  gratify  the  taste  of  the  fas- 
tidious scholar,  and  instruct  and  enlighten  the  dryest,  hard  working,  prac- 
tical every  day  legal  laborer. 


A  Teeatise  oif  Wills,  by  Thomas  Jarman,  Esq.,  of  the  Middle  Tem- 
ple, Barrister  at  Law.  In  two  volumes.  Second  American  Editioo, 
with  large  additions  to  the  text  and  notes,  and  references  to  Amerieatt 
Decisions.  By  J.  C.  Perkins,  Esq.  Boston:  Charles  C.  Little  ic 
James  Brown,    mdcccxlix. 

Every  professional  man  feels  daily  the  great  necessity  of  works  oo 
Wills ;  treatises  which  discuss  their  execution  and  constructkm.  Few 
questions  more  perplex  or  embarrass  the  lawyer,  or  are  more  frequeal 
subjects  of  discussion  and  adjudication.  In  1645  Judge  Perkins  edited 
and  annotated  Mr.  Jarman's  popular  and  learned  Treatise,  suiting  it  to  the 
wants  of  the  American  profession;  the  manner  in  which  this  was  done, 
the  ease  and  thoroughness  of  his  editorial  labors,  commended  the  Ameri- 
can edition  to  the  profession.  Mr.  Jarman*s  work  has  enjoyed  and  stiO 
retains  a  high  reputation  in  Westminster  Hall.  It  fills  up  a  space  in  the 
legal  library  which  has  been  heretofore  unoccupied,  or  only  partklly  fill- 
ed by  Mr.  Jarman's  own  notes  to  Powell  on  Devises.  Lincoln's  Inn  pre- 
bably  does  not  contain  a  more  competent  writer  or  annotator,  on  the  per- 
plexed subjects  of  Testamentary  Law,  than  the  erudite  author  of  this^ 
work ;  he  has  been  constantly  engaged  in  cases  involving  the  very  learn- 
ing here  set  forth,  and  his  industry  and  ability  have  presented  large  ac- 
cessions to  the  arguments,  opinions  and  adjudications  on  testamentary 
subjects. 

The  book  has  been  especially  fortunate  in  its  American  Editor.  He 
combines  the  same  learning  and  diligence  in  his  cis- Atlantic  researches 
and  notes  which  have  given  to  Mr.  Jarman's  own  labors  such  universal 
professional  commendation.  This  second  American  edition  is  certainly 
much  superior  to  its  predecessor ;  the  editor  having  added  to  the  original 
text,  chapters  on  the  very  important  subjects  of  the  Probate  of  Wills,  oa 
the  personal  ability  and  capacity  of  testators,  and  on  the  evidence  in  tes- 
tamentary cases.  The  law  on  those  complicated  and  extended  subjects, 
has  been  collected,  investigated  and  arranged  with  unusual  ability,  clear- 
ness and  accuracy,  thus  adding  great  interest  and  value  to  this  editkio,  and 
in  fact  making  almost  a  treatise  de  novo  of  considerable  bulk,  elaborate 
preparation  and  great  practical  value. 
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<tl)e  SlaDftQ  <91ue0ttott^ 

OR  THE  RIGHTS  AND  THE  UNION  OF  THE  STATES. 

If  6?er  this  powerful  and  glorioas  Union  should  be  broken  up,  the 
fngments,  as  they  lay  scattered  around,  a  powerless  prej  to  the  Mon- 
archists of  Europe,  may  seek  for  the  chief  cause  of  the  disaster  in  the 
frequent  claims,  by  the  Federal  authorities,  of  powers  either  not  granted 
by  the  National  Constitution,  or  of  a  character  so  doubtful  as  to  forbid 
their  exercise.  The  tendency  of  power  is  to  forget  right,  and  to  disre- 
gard every  limitation  intended  to  operate  as  a  restraint.  The  frequency 
with  which  usurpations  have  been  successful,  in  the  histories  of  NationSi 
emboldens  those  clothed  with  **a  brief  authority*'  to  be  regardless  of  the 
limits  prescribed.  But  it  should  be  remembered  that  the  cases  of  sue- 
eesaful  disregard  of  constitutional  limits  are  g«»nerally  those  of  infringe- 
ments upon  the  rights  of  indimduaU—of  impositions  by  the  strong  upoQ 
the  weak.  But  usurpations  by  the  federal  authorities,  upon  the  rights  of 
thirty  independent  and  sovereign  States  must  ever  meet  with  a  diflen^nt 
result.    Where  the  rights  of  sovereignty  of  so  many  free  and  powerful 
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commonwealths  are  involved,  every  exercise  of  the  federal  power  will 
be  examined  with  scrutiny ;  and,  if  not  warranted  by  the  grant,  resisted 
with  an  energy  and  an  influence  which  uo  single  individual  can  ever 
exert. 

It  should  never  be  forgotten  that  the  Federal  Government,  although 
Supreme  within  its  appropriate  limits,  is  nevertheless  not  a  government 
of  general,  but  of  limited— of  enumerated  powers.  For  everj*  exercise 
of  authority  it  must  show  an  express  grant,  or  that  the  power  was  so 
necessary  to  that  expressly  granted  as  to  be  plainly  implied.  The  claim 
of  a  doubtful  authority  is  fraught  with  danger  to  the  public  peace,  and  the 
wilful  exercise  of  a  power  not  granted  is  an  act  little  short  of  treason  to 
the  Union  itself. 

The  peculiar  institutions  of  the  South,  and  the  incessant  hostility  to 
them,  manifested  in  the  North,  present  frequent  occasions  lor  examining 
the  distribution  of  power  under  our  confederated  system.  These  ques- 
tions are  of  a  nature  so  delicate  as  to  require  the  utmost  prudence  and 
forbearance  in  their  decision.  Many  of  them  are  purely  political,  and 
these  are  attended  with  the  greatest  danger  to  the  Union,  arising  from 
the  want  of  a  common  Umpire  to  which  the  contending  parties  can  ap- 
peal with  confidence.  Others  are  of  a  character  which  admit  of  solution 
in  the  Judicial  tribunals ;  and  it  is  natural  that  the  Nation  should  expect 
much  from  the  Supreme  Court  of  the  United  States,  in  the  exercise  of 
its  authority  over  these  questions.  Considering  the  magnitude  of  the  in- 
terests which  are  occasionally  brought  under  discussion  before  it,  and  the 
great  dignity  of  the  sovereign  parties  whose  rights  are  thus  involved,  there 
is  an  obvious  propriety  in  the  observance,  by  that  Court,  of  the  greatest 
possible  respect  for  the  parties,  and  of  the  greatest  possible  delicacy  in  its 
course  of  proceeding.  On  no  occasion,  should  a  question  of  sovereignty 
be  unnecesiarily  discussed  and  decided  by  that  Court ;  and  under  no  cir- 
cumstances should  it  sustain  the  federal  government  against  the  govern* 
ments  of  the  States  in  an  attempt  to  grasp  either  a  duubtful  power  or  a 
power  not  granted  hy  Oie  States.  Its  usefulness  must  depend  upon  the 
confidence  which  the  people  may  have  in  its  attachment  to  the  true 
principles  of  our  system  of  government.  If  at  any  time  it  should  aid 
either  the  Legislative  or  the  Executive  departments  of  the  Federal  Gov- 
ernment in  an  attempt  to  change  the  character  of  the  government  from 
one  of  limited  to  one  of  general  powers — if  it  should  be  forgetful  of  the 
rights  of  sovereignty  which  still  reside  in  the  States,  and  lender  itself 
an  instrument  of  usurpation  in  the  hands  of  the  great  central  power,  its 
influence  would  soon  begone  ;  and,  great  and  powerful  as  the  Court  may 
be,  its  arm  would  instantly  be  paralyzed.  The  Judges  who  should  become 
thus  recreant  in  oflicial  duty  would  be  brought  to  tremble  before  the  as- 
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sembled  sovereignties  whose  rights  they  had  attempted  to  trample  under 
foot.  The  Jadge  who  is  false  to  the  rights  of  the  States  is  false  to  the 
UnioD  ;  and  a  perverse  persistance  in  an  error  affecting  the  happiness  of 
the  people,  the  peace  of  the  country,  and  the  stability  of  the  government 
htelf,  deserves  the  severest  censure.  It  is  a  great  mistake  to  suppose 
Aat  the  people  of  this  great  nation  of  freemen  are  destitute  of  the 
means  of  vindicating  their  rights.  A  faithless,  or  an  incompetent  mem- 
ber of  the  Legislathre  department  is  dismissed  by  the  people.  A  similar 
£ite  awaits  a  faithless  Judge  at  the  hands  of  the  people's  representatives. 
Unfaithful  and  ignorant  stewards  may  be  degraded  and  dismissed,  but  the 
Union  shall  live  forever  in  the  affections  of  a  people  enlightened  enough 
to  understand  their  rights  and  brave  enough  to  defend  them. 

Without  intending  to  charge  upon  any  of  the  Judges  of  that  Court  a 
want  of  fidelity  to  their  high  trust,  justice  and  patriotism  alike  require 
that  their  errors  should  be  held  up  to  public  reprobation.  Where  a  Judge 
of  the  Supreme  Court  of  the  United  States,  either  from  an  erroneous  con- 
ception of  the  nature  of  the  government,  or  from  a  careless  inditfiMence 
to  the  rights  of  the  States,  or  from  a  tmcalent  cringing  at  the  foot^tuol  of 
the  Central  Power,  promulgates  from  his  high  station,  uncalled  for  by 
the  case  before  him,  doctrines  at  war  with  the  rights  of  the  States,  and 
with  the  safety  of  the  Union,  he  fiiet  a  stain  upon  his  jadicia]  reputation 
which  should  be  held  up  to  view  as  a  warning  to  Aose  who  may  come 
after  him.  His  public  acts  are  public  property;  and,  living  or  dead,  he 
most  expect,  in  this  nation  of  free  investigation,  that  the  eye  of  scrutiny 
than  be  upon  him — that  the  voice  of  troth  shall  proclaim  his  errors,  and 
that  the  hand  of  jostice  shall  write,  in  imperishable  letters  upon  the  wall, 
the  withering  sentence  of  •«  MENE,  MENE,  TEKEL,  UPHARSIN." 
No  decision  of  the  Supreme  Court  of  the  Union  has  produced  more 
evil  consequences  than  that  pronounced  in  the  case  of  Prigg  vs.  Penn- 
sylvania, reported  in  16  Peters  539.  It  has  embarrassed  the  owners  of 
slaves  in  recovering  their  property  in  the  free  States.  It  has  encouraged 
the  abolitionists  in  their  efibrts  to  increase  those  embarrassments.  It  has 
offended  the  dignity  and  trampled  upon  the  sovereign  powers  of  erery 
State  in  the  confederacy.  It  has  impaired  public  confidence  in  the  tribu- 
nal which  could  give  currency  to  snch  dangerous  heresies,  in  a  case  of 
great  simplicity,  not  in  the  slightest  degree  involving  the  important  doc^ 
trines  so  gratuitiously  drawn  in  question.  And  finally,  it  has  endangered 
the  peace  and  happiness  of  that  great  Union  of  independent  States  which 
Is  the  Home  of  Freedom  on  this  Continent  and  the  Beacon  Light  for  all 
the  other  Nations  of  the  Earth. 

In  Ae  Pennsylvania  Law  Journal,  vol.^7,  p.  264,  the  doctrine  of  Justices 
Story  and  Wayne,  in  Prigg  vs.  Penn'a.,  is  spoken  of  as  **  startling*'  and 
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**  genemlly  deoied/*  Mr.  Claj  in  bit  recent  speech  in  support  of  reso- 
lutions oflfered  by  him  in  the  United  States  Senate,  for  the  purpose  of 
adjusting  by  compronoise  the  difficulties  which  have  arisen  out  of  the 
slave  question,  thus  refers  to  this  unfortunate  decision  : — 

**  There  has  been  some  confusion,  and  I  think  misconception,  upon  the 
subject,  in  consequence  of  a  recent  decision  of  the  Supreme  Court  of  the 
United  States.  I  think  that  decision  has  been  entirely  raisapprehended. 
There  is  a  vast  difference  between  impoeiog  impediments,  and  affordiof 
facilities  in  the  way  of  recovering  the  fugitive  slave.  The  Supreme  Court 
of  the  United  States  have  only  decided  thit  the  laws  of  impediments  are 
nnconstitutionnl.  1  know,  sir,  there  are  some  general  expressions  in  the 
opinions  to  which  I  have  referred — the  case  of  Maryland  and  Penosyl- 
▼ania — that  would  seem  to  import  otherwise ;  but  I  think  that  when  you 
come  to  Htteotively  read  the  whole  opinions  pronounced  by  the  Judges, 
and  take  the  trouble  that  I  have  taken  to  converse  with  the  Judees  them- 
selves, you  will  find  that  the  whole  extent  of  the  principle  which  they 
intended  to  adopt  was,  that  any  la ws  of  impediment  enacted  by  the  States 
were  laws  forbidden  by  the  provision  of  the  Constitution  to  which  1  have 
referred,  and  that  the  General  Government  had  no  right  to  impose  obli- 
gations upon  the  State  officers  that  were  not  imposed  by  the  authority 
of  their  own  constitutional  laws.  Why,  it  is  impossible!  If  the  decision 
had  been  otherwise,  it  would  have  been  extra  judicial.  The  court  had 
no  r\^\n  to  decide  whether  the  laws  of  facility  were  or  were  not  uncon- 
stitutional. The  only  question  before  the  court  was  upon  the  laws  of 
impediment  |)assed  by  the  Legislature  ef  Pennsylvania.  If  they  have 
gone  beyond  the  case  before  them  to  decide  upon  a  case  not  before  them, 
the  decision  is  what  lawyers  call  **  obiter  dictum,'^  and  is  not  binding  upon 
that  court  itself,  or  upon  any  other  tribunal.  I  say  it  is  utterly  impossi- 
ble fur  that  court  with  the  case  before  them  of  the  passage  of  a  law  by  a 
Stale  Le^islatuie,  affording  aid  and  assistance  to  the  owner  of  the  slave 
to  got  l«Hck  hU  property  again;  it  is  utterly  impossible  that  that  or  any 
other  tribunal  should  pronounce  the  decision  that  such  aid  and  assistance 
rendered  by  the  authorities  of  the  State  under  this  provision  of  the  Con- 
stitution of  the  United  States  was  unconstitutional  and  void.  The  cotut 
has  not  euid  so ;  and  even  if  they  had  said  so,  they  would  have  transcend- 
ed their  nutbority,  and  ^one  beyond  the  case  which  was  before  them. 

Tlit^  laws  passed  by  States  in  order  to  assist  the  General  Government, 
so  far  from  being  laws  repugnant  to  the  ConstitutMU,  are  rather  to  be  re- 
garded as  laws  carrying  out,  enforcing,  and  fulfilling  the  constitutional  du- 
ties whicli  are  created  by  that  instrument.  Why,  sir,  as  well  might  it  be 
contended  that  if  Congress  were  to  declare  war— and  no  one  will  doubt 
that  tlie  power  to  declare  war  is  vested  exclusively  in  Congress,  and  that 
DO  State  has  a  right  to  do  it— no  one  will  contend  that  after  the  declara- 
tion of  war,  it  would  be  unconstitutional  on  the  part  of  any  State  to  lend 
its  aid  and  assistance  for  the  vigorous  and  eflfectual  prosecution  of  that 
war.  And  yet  it  would  be  just  as  urconstitutional  to  lend  their  aid  to  a 
successful  and  glorious  termination  of  that  war  in  which  we  might  be  en- 
gaged, as  it  would  be  unconstitutional  for  them  to  assist  in  the  perform- 
ance f)f  a  high  duty,  which  presents  itself  to  all  the  States  and  to  all  the 
people  in  all  the  States.  Then,  Mr.  President,  I  think  that  the  whole 
class  of  legislation,  l>esinning  in  the  northern  States,  and  extending  to 
some  of  the  western  States,  by  which  obstructions  and  impedimenta  have 
been  thrown  in  the  way  of  recovery  of  fugitive  slaves,  are  unconstitution- 
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al,  and  have  ongionted  in  a  spirit  which  I  trust  will  correct  itself  when 
these  States  come  to  consider  calmly  upon  the  nature  of  their  duty." 

Mr.  Clay  is  undoubtedly  correct  in  declaring  the  decision,  as  generally 
understood,  erroneous,  and  in  maintaining  the  true  doctrine  that  **  laws 
**  passed  by  the  States,  in  order  to  assist  the  Greneral  Go?ernment,  so  far 
**  from  being  laws  repugnant  to  the  Constitution,  are  rather  to  be  regard- 
**  ed  as  laws  carrying  out,  enforcing  and  fulfilling  the  Constitutional  du- 
**  ties  which  are  created  by  that  instrument."  He  is  also  right  in  declar- 
iog  that  **  the  Court  had  no  right"  (in  the  case  before  it  where  the  ques- 
tion did  not  arise)  to  decide  whether  the  laws  of  facility  were  or  were 
not  unconstitutional,  and  that  such  decision,  if  made  by  the  Court, 
**  woutd  have  been  extra  judicial*  It  has  ever  been  so  regarded  in  the 
Lancaster  District  of  Pennsylvania,  where,  notwithstanding  the  decision 
in  Prigg  vs.  Penn'a.,  so  much  of  the  Pennsylvaniii  statute  of  18*26  astoas 
not  in  cof^flict  with  Oie  righti  of  the  slave-holder  under  Oie  Constitution  and 
laws  of  the  Union,  has  been  constantly  enforced  until  its  repeal.  The 
authority  of  the  decision  has  been  confined,  as  it  should  be,  to  Uie  ques^ 
(ion  upon  the  record — to  wit — whether  a  State  could  constitutionally  pass 
a  law  to  convert  the  act  of  recaption  of  property^  by  the  owner  or  his 
agent,  into  the  crime  of  kidnapping.  But  we  think  Mr.  Clay  is  in  error 
in  saying  that  '*  the  Supreme  Court  of  the  United  States  have  only  de- 
cided that  the  laws  of  impediments  are  unconstitutional.'*  It  is  evident 
that  the  distinguished  Senator,  in  forming  this  opinion,  has  not  confined 
himself  to  the  report  of  the  case.  He  informs  us  that  he  has  '*  taken 
the  trouble  to  converse  with  the  Judges  themselves  ;**  and  it  is  with  great 
satisfaction  that  we  infer  that  the  error  will  not  be  persisted  in.  This  is 
certainly  something  gained  to  the  cause  of  freedom  and  State  rights.— 
But  let  us  see  how  stands  the  record.  Let  the  errors  be  pointed  out, 
and  let  the  authors  receive  their  just  meed  of  censure.  Let  those  who 
fiiithfully  stood  by  the  Constitution  be  also  known  that  they  may  receive 
the  plaudits  of  a  grateful  people. 

A  brief  history  of  the  case  is  necessary  to  a  proper  understanding  of 
the  subject.  In  1826,  at  Hie  instance  of  a  CommiUee  from  die  Stale  of 
Maryland,  an  act  was  passed  by  the  Legislature  of  Pennsylvania  oflTer- 
Ing  facilities  for  the  arrest  and  surrender  of  fugitive  slaves  to  their  own- 
ers, upon  proof  of  ownership,  and  giving  to  the  owner,  on  his  application 
to  the  State  authorites,  the  aid  of  the  process  and  the  services  of  the  offi- 
cers of  the  State,  in  eflfecting  such  arrest  and  surrender.  At  the  same 
time  a  section  was  inserted  providing  substantially,  that  if  any  person,  by 
force  shall  carry  away,  or  shall  by  fraud  or  false  pretence  seduce,  or 
cause  to  be  seduced,  or  shall  attempt  so  to  take,  carry  away,  or  seduce 
any  negro  or  mulatto  from  any  part  of  the  State  to  any  other  place  what- 
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ever  out  of  the  State,  with  a  design  and  intentioD  of  selliDg  and  disposing 
of,  or  of  causing  to  be  sold,  or  of  keeping  and  detaining,  or  of  causing  to 
be  kept  and  detained  such  negro  or  mulatto,  as  a  slave  or  servant  furlifOf 
or  for  any  term  whatever,  every  such  person,  dec,  shall  on  conviction. 
Sec,,  be  deemed  guilty  of  felony,  and  sliall  foifeit,  at  the  discretion  of  the 
Court  passing  the  sentence,  a  sum  not  less  than  $500,  nor  more  than  a 
$1000  ;  and,  moreover,  shall  be  sentenced  to  imprisonment  at  hard  labor 
for  a  period  not  less  than  seven  years  nor  exceeding  twentj'-one  years.** 
Under  this  section  a  citizen  of  Maryland,  named  Edward  Prigg,  who  was 
the  agent  for  the  owner  of  one  Margaret  Morgan,  a  fugitive  slave,  was 
indicted  in  the  Court  of  Oyer  6c  Terminer  of  York  county  for  kidnap- 
ping.    T^e  only  ecidence  against  ^im,  and  the  only  offence  committed  by 
him,  a$  found  by  a  special  verdict^  xoas  that  he  had  seized  a  fugitive  slave 
uithin  the  limits  of  Pennsylvania^  under  full  authority  from  her  master^  and 
carried  her  home  to  her  master^  in  Maryland^  where  she  was  held  to  labor 
under  the  laws  of  that  State.    Now,  to  us,  it  seems  plain  that  this  section 
could  not  apply  to  such  a  case,  and  could  not  have  been  so  intended  by 
the  Legislature  who  passed  it.     There  was  ample  scope  for  its  operatioo 
upon  persons  who  carried  off  negroes  and  mulattoes  who  were  not  slaves. 
What  judgment  the  Court  of  original  jurisdiction  would  have  pronounced 
on  the  special  verdict  cannot  be  known,  as  the  Court  gave  judgment 
against  the  defendant,  **  6^  agreement^'*  of  Messrs.  Meredith  and  Nelson, 
his  counsel,  with  Mr.  Johnson,  the  Attorney  General  of  Pennsylvania. — 
The  Supreme  Court  of  the  State  upon  writ  of  Error,  "  affirmed  j>ro 
forma  the  judgment**  of  the  Court  below ;  and  the  defendant  Prigg  pros- 
ecuted his  writ  of  error  to  the  Supreme  Court  of  the  United  States. — 
There  is  no  cause  of  complaint  against  the  jury,  for  they  found  the  facts 
according  to  the  truth,  and  submitted  the  question  of  law  to  the  Court. 
There  is  no  serious  ground  of  complaint  against  the  Court  of  Oyer  and 
Terminer,  for  its  judgment  was  pronounced  according  to  the  agreement 
of  the  parties.     But  it  is  not  stated  that  the  judgment  of  the  Supreme 
Court  of  Pennsylvania  was  rendered,  by  agreement  of  the  parties,  nor 
ought  that  court  to  have  rendered  such  a  judgment  as  was  pronounced, 
either  by  consent  or  otherwiso.     It  is  true  that  the  judgment  is  stated  to 
have  been  rendered  pro  forma  ;  but  do  such  judgment,  so  seriously  and 
so  extensively  impairing  the  rights  of  citizens  of  other  States,  so  vitally 
affecting  tlio  reputation  of  Pennsylvania  for  integrity  and  fidelity  to  the 
National  Constitution,  in  n  ri;sv^  almost  too  plain  for  argument,  ought  to 
have  been  rendered  upjn  au  i  terms  or  in  any  form.    It  was  due  to  the 
churucter  of  the  Court,  and  tiie  State,  and  to  the  high  purposes  of  jus- 
tice, that  the  rights  of  the  8la\  e-holder,  in  a  case  so  entirely  free  from  dif- 
ficulty or  Joubt,  should  have  been  sustained,  at  once,  by  the  State  Court. 
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Good  taste  and  good  faith  alike  pointed  out  this  as  the  proper  course. 
Bot  this  course  was  not  adopted,  and  the  citizen  of  Maryland  was  com- 
pelled to  seek  in  the  Supreme  Court  of  the  United  States,  that  justice 
which  had  been  denied  in  the  State  courts.  Here  an  error  of  an  oppo- 
site  nature  occurred.  Tlie  only  questwn  rat$ed  hy  the  record  toas  whether 
^peaceable  recaption  of  a  ilavCf  recognized  as  property  hy  the  Qmititu- 
Hon  of  the  United  States,  could  be  converted  hy  an  act  of  State  legislation 
into  the  crime  of  kidnapping.  Clearly  the  Supreme  Court  should  have 
confined  itself  to  that  question.  But  instead  of  doing  so,  some  of  the 
Judges  traveled  fiur  out  of  the  record,  discussing  and  deciding  some  of  Ae 
most  delicate  and  important  rights  of  the  States.  Such  a  proceeding 
woidd  have  been  highly  reprehensible  in  a  case  where  individual  rights 
alone  were  inTohred.  But  it  was  monstrous  when  applied  to  questions 
affecting  the  rights  of  the  great  sovereignties  composing  this  confederacy. 
They  had  no  notice,  or  reason  to  apprehend  that  their  powers  of  sover- 
eignty were  to  be  so  extensively  questioned. 

Mr.  Justice  Sroar  delivered  **  the  opinion  of  the  Court  ;**  and,  in  pro- 
ceeding to  do  so,  says :  "  We  have  given  them  (the  questions)  our  most 
deliberate  examination ;  and  it  has  become  my  duty  to  state  the  result  to 
wbich  WE  have  arrived  and  the  reasoning  by  which  it  is  supported.**— 
Here,  it  will  be  observed  that  Justice  Story  announces  himself  distinctly 
as  the  organ  of  the  Churl — and  to  give  to  his  reasoning  as  well  ss  thojudg- 
ment  pronounced  Ae  force  of  authority,  he  distinctly  claims  to  be  entrust- 
ed not  only  with  the  duty  of  pronouncing  the  result  to  which  the  Court 
had  arrived,  but  of  stating  the  reasoning  by  which  that  result  or  judgment 
is  supported.  16  Peters  610.  In  the  course  of  the  opinion  he  states  that 
**  tile  natural  if  not  the  necessary  conclusion  is  that  the  national  govern- 
ment, in  the  absence  of  all  positive  provisions  to  the  contrary,  is  bound« 
through  its  own  proper  departments,  legislative,  judicial  or  executive,  as 
die  case  may  require,  to  carry  into  eflfoct  all  the  rights  and  duties  imposed 
upon  it  by  the  constitution."  Against  this  doctrino  we  have  nothing  to 
say.  It  is  doubtless  correct.  But  it  does  not  follow  that  the  States  may 
not  voluntarily  bring  their  authority  to  the  aid  of  the  general  government 
in  the  enforcement  of  constitutional  rights.  But  Mr.  Justice  Story,  as 
the  organ  of  the  Court,  goes  much  further;  after  stating  that  the  act  of 
Congress  of  1793  **  covers  the  whole  ground  of  the  constitution,  both  as 
to  fugitives  from  justice  and  fugitive  slaves,'*  he  adds : — 

''  If  this  be  so,  then  it  would  seem,  upon  just  principles  of  construction, 
that  (he  legidation  ofOmgress,  if  constitutional,  must  supersede  all  State 
legislation  upon  the  suhjecl ;  and,  hy  necessary  implicatum,  prohibit  t<.— 
For,  if  Congress  have  a  constitutional  power  to  regulate  a  particular  sub- 
ject,  and  diey  do  actually  regulate  it  in  a  given  manner,  and  in  a  certain 
form,  it  cannot  be  that  the  State  legislatures  have  a  right  to  interfere,  and 
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M  H  were,  by  w«j  of  coropliinent  to  the  legitlatioD  of  Congress,  to  jtrt" 
$eribe  additional  refutations^  and  what  they  may  deem  aux  Imry jnovinont 
for  the  same  purpose.  In  each  a  ciise,  the  legislation  of  Congress  in  what 
it  does  prescribe,  manifestly  indicates  that  it  does  not  intend  that  there 
sheUl  he  any  farther  tes^islation  to  act  upon  the  same  snbject  matter.  Its 
sUenee,  as  to  what  ii  does  not  do,  is  as  expressive  of  what  its  intention  is  as 
the  direct  provisions  made  hy  it.'* 

Here  then  is  a  pUin  repudiation  of  all  legislation  on  thesnbject  by  the 
States,  although  such  legislation  be  not  in  conflict  with  the  legislation  of 
Congress,  but  ''auxiliary'^  to  it  And  e?en  the  *^  silence*^  of  the  national 
legislation  is  construed  to  be  as  expressive  in  prohibiting  State  legislatkm 
on  the  subject,  although  *'  auxiliary,'*  as  its  **  direct  provisions  !'*  But  the 
J  ndge  goes  still  farther :  at  page  62*2,  he  takes  up  the  question  whether  the 
power  of  legislation  upon  this  subject  ia  exclusive  in  the  National  Oovert^ 
menl,  or  concurrent  in  the  States^  until  it  is  exercised  hy  Congress.  In 
our  opinion''  he  adds  '*  it  is  exclusive.**  At  the  dose  of  the  opinion,  he 
proceeds  to  pronounce  **  the  act  of  Pennsylvania*'  (not  merely  the  sec- 
tion upon  which  the  iodictroeot  was  framed,  but  the  whole  act,)  **  un- 
constitutional and  void.*' 

Mr.  Justice  Watre,  (coming  from  Geoi*gia,  a  slave-holding  State,)  not 
content  with  the  manner  in  which  Judge  Story  aoatained  the  opinion  of 
the  Court,  delivered  a  long  argument  enforcing  the  same  views.  In  his 
4th  position  he  states  distinctly  **  that  the  power  of  legislation  by  Coa- 
gross,  npon  the  provision,  is  exclusive ;  and  that  no  State  can  pass  amylaw^ 
fls  a  remedy  upon  the  subject  whether  Congress  had  or  had  not  legisla- 
ted upon  it.'*  16  Pet.  637. 

Mr.  Justice  Balowir  concurred  with  the  Court  in  reversing  the  jodg- 
ment  on  the  ground  that  the  act  of  the  legislature  was  unconstitutional, 
inasmuch  as  the  slavery  of  the  person  removed  was  admitted,  the  remov- 
al could  not  be  kidnapping.  But  he  dissented  from  the  principles  laid 
down  hy  the  Court  as  the  grounds  of  their  opinion.  16  Pet.  636.  Mr.  Jus- 
tice Wayne,  however,  states  in  his  opinion,  that  Judge  Baldwin  concurs 
in  opinion  that  **  if  legislation  hy  Congress  be  necessary ,  the  tight  to  legis- 
late is  exclusively  in  Congress.** 

Mr.  Justice  M*LcAi<r,  not  satisfied  with  the  able  argument  of  Judge 
Story,  enforces  the  same  doctrine  also  in  a  long  opinion  in  which,  inter 
alia,  he  states  that  **  it  is  therefore  essential  to  the  uniform  efficacy  of  this 
constitutional  provision  that  it  should  be  considered  exclusively  a  federal 
power.  It  is  in  its  nature  as  much  so  as  the  power  to  regulate  commerce  or 
that  of  foreign  intercourse.^*  16  Pet.  662.  Justices  Catro!«  and  M*Kik- 
LET  were  silent  on  the  subject,  and  it  does  not  appear  whether  both  or 
only  one  of  them  concurred  in  the  opinion  of  the  Court  as  pronounced  by 
Mr.  Justice  Story.    It  is  said  that  Judge  M'Kinley  was  absent. 
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Amid  such  a  flood  of  Jadicial  error  it  is  refre«hiog  to  read  the  powerful 
argumentt  of  Chief  Justice  Tanet  and  Justices  Daniel  and  Thompson, 
in  oppoaitioo  to  the  doctrine  so  gratuitously  promulged  as  the  ground  of 
(he  opinion  of  the  Court,  Their  dissenting  arguments  show  that  the  opinion 
of  the  Court  was  understood  to  be  that  the  States  had  no  right  to  legislate 
on  the  subject  even  in  aid  of  the  National  Oovemment^  wheUier  Congress 
legislated  on  the  subject  or  noL 

Chief  Justice  Tanbt,  at  page  627,  expresses  himself  thus : — 
**I  do  not  consider  this  question  as  netessarily  involved  in  the  case  before 
us.  But,  (U  the  question  is  discussed  in  the  opinion  of  the  Court,  and  as  I 
do  not  assent  either  to  the  doctrine  or  to  the  reasoning  by  which  it  is 
maintained,  I  proceed  to  state  very  briefly  my  objections.  The  opinion 
of  the  Court  maintains  that  the  power  over  thili  subject  is  so  exclusively 
Tested  in  Congress  that  no  State,  since  the  adoption  of  the  Constitution, 
can  pass  ant  law  in  relation  to  it.  In  other  words,  according  to  the  opin- 
ion just  delivered,  the  State  authorities  are  prohibited  from  interfering /or 
the  purpose  of  p'vtecting  the  right  of  the  master  and  aiding  him  in  the  re- 
eovery  of  his  property.  I  think  the  States  are  not  prohibited ;  and  that, 
on  the  contrary,  it  is  enjoined  upon  them  as  a  duty  to  protect  and  support 
the  owner,  when  he  is  endeavoring  to  obtain  possession  of  his  property 
found  within  their  respective  territories.  The  language  used  in  the  con- 
stitution does  not  in  my  judgment  justify  the  construction  given  to  it  by 
the  Court.  It  contains  no  words  prohibiting  the  several  States  from  pass- 
ing laws  to  enforce  this  right.  They  are  in  express  terms  forbidden  to 
make  any  laws  that  shall  impair  it  But  there  the  prohibition  stops.  And 
according  to  the  settled  rules  of  construction  for  all  written  instruments 
the  prohibition  being  confined  to  laws  injurious  to  the  right,  the  power  to 
pass  laws  to  support  and  enforce  it  is  necessarily  implied.  And  the 
words  of  the  article  which  direct  that  the  fugitive  "  shall  be  delivered 
up*'  seem  evidently  designed  to  enforce  it  as  a  duty  upon  die  people  of 
the  several  States  to  pass  laws  to  carry  into  execution,  in  good  feith,  the 
compact  into  which  they  had  solemnly  entered  with  each  other.  The 
constitution  of  the  U.  States,  and  every  article  and  clause  in  it,  is  a  part 
of  the  law  of  every  State  of  the  Union ;  and  is  the  paramount  law.  The 
right  of  the  master  therefore  to  seise  his  fugitive  slave  is  the  law  of  each 
Stete ;  and  no  State  has  the  power  to  abrogate  or  alter  it.  And  why  may 
not  a  State  protect  a  right  of  property  acknowledged  by  its  own  para- 
mount law  ?  Besides,  the  laws  of  the  difl*erent  States,  in  all  other  cases, 
constantly  protect  the  citizens  of  other  States  in  their  rights  of  property 
when  it  is  found  within  their  respective  territories ;  and  no  one  doubts 
their  power  to  do  so.  And  in  the  absence  of  any  express  prohibition,  1 
perceive  no  reason  for  establishing,  by  implication,  a  different  rule  in  this 
instance ;  where,  by  the  national  compact  this  right  of  property  is  recog- 
niEed  as  an  existing  right  in  every  State  of  the  Union.'* 

We  have  only  given  a  portion  of  the  clear  and  unanswerable  argument 
of  the  venerable  Chief  Justice.  His  great  ability  as  a  jurist  and  his  tried 
integrity  as  a  man,  give  to  his  opinion  a  weight  with  the  American  peo- 
ple which  is  enjoyed  by  no  man  now  living.  We  have  always  believed, 
and  still  believe  that  his  opinion,  and  not  the  opinion  of  the  Court,  as  de* 
Uvered  by  Judge  Story,  contains  the  true  exposition  of  the  constitution 
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and  18  the  law  of  the  land.  That  it  will  be  maintained  as  such  in  the  end 
is  as  certain  as  the  perpetuity  of  the  Union  itself.  The  opposite  doctrine 
will  be  cast  out  as  a  dangerous  heresy,  altogether  in  conflict  with  the 
sovereignty  of  the  States,  at  fariance  with  the  whole  nature  of  our  con- 
federated government,  and  destructive  of  the  rights  of  property  which 
the  Nation  and  the  States  are  bound  to  respect. 

Mr.  Justice  Thompson  on  this  subject  says  : — 

**  LfOgislative  provision  in  th's  respect  is  essential  for  the  purpose  of 
preserving  peace  and  good  order  in  the  commuuity.  This  legislation  I 
think  belongs  more  appropriately  to  Congress  tlmii  to  the  States  for  the 
-  purpose  of  having  the  regulation  uniform  throughout  the  United  Stales^ 
as  the  transportation  of  the  slave  may  be  through  several  States;  but 
there  is  nothing  in  the  subject  matter  that  readers  State  legislation  unfit. 
It  is  no  objection  to  the  right  of  the  States  to  pass  laws  on  the  subject 
that  there  is  no  power  any  where  given  to  compel  them  to  do  it.  Neith- 
er is  there  to  compel  Congress  to  pass  any  law  on  the  subject.  The 
legislation  must  be  voluntary  in  both,  and  governed  by  a  sense  of  duty.^- 
But  I  cannot  concur  in  that  part  of  the  opinion  of  the  Court  which  asserts 
that  the  power  of  legislation  by  Congress  is  exclusive,  mad  that  no  State 
can  pass  any  law  to  carry  into  effect  the  constitutional  provision  on  this 
subject ;  although  Congress  bad  passed  no  law  in  relation  to  iL'* 

Mr.  Justice  Dan i  el,  expressed  his  opinion  in  favor  of  that  rule  ot  ac- 
tion, on  the  part  of  the  Court,  which  involves  no  rights  or  questions  not 
necessary  to  he  considered ;  hut  leaves  these  for  adjudication  where  and 
when  only  they  shM  be  presented  directly  and  unavoidably  and  when  sur- 
rounded  with  every  circumstance  which  can  best  illustrate  their  character. 
After  citing  several  cases  to  illustrate  his  positions,  he  proceeded  : — 

**  Here  then  are  recognitions  repeated  and  explicit  of  the  propriety,  utility 
end  regularity  of  State  action,  in  reference  to  powers  confessedly  vested 
in  the  general  government,  so  long  as  the  latter  remains  passive  or  shall 
embrace  within  its  own  action  only  a  portion  of  its  powers,  and  that  por- 
tion not  comprised  in  the  proceedings  of  a  State  Government  and  so  long 
as  the  States  shall  neither  conflict  with  the  measures  of  the  Federal  Gov- 
ernment nor  contravene  its  policy.  From  these  recognitions  it  must  fol- 
low by  necessary  consequence  that  powers  vested  in  the  federal  govern- 
ment which  are  compatible  with  the  modes  of  execution  just  adverted 
to,  cannot  be  essentially  and  originally,  nor  practically,  exclusive  powers ; 
for  whatever  is  exclusive  utterly  forbids  all  partition  or  association.  I 
hold  then  that  the  States  can  establish  procepdings  which  are  in  their 
nature  calculated  to  secure  the  rights  of  the  slave-holder  guaranteed  to 
him  by  the  Constitution ;  as  I  shall  attempt  to  show  that  those  rights  can 
never  be  so  perfectly  secured  as  when  the  States  shall,  in  good  faith,  ex- 
ert their  authority  to  assist  in  eflt*cting  the  guarnotee  given  by  the  con- 
stitution. 16  Peters  656.  He  further  dectured  that  **the  doctrines 
affirmed  by  the  majoiity  of  the  CourV*  were  in  his  view  **  not  warranted 
by  the  constitution,  nor  by  the  interpretation  heretofore  given  to  that  in- 
strument," and  the  assertion  thereof,  he  added,  *' seemed  not  to  have 
been  necessarily  involved  in  the  case.*'    16  Pet.  658. 

Here  then  we  have  it  from  the  official  report  of  the  case  that  the  ma- 
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jority  of  the  Court  did  affirm  that  the  powers  id  qaestion  were  Tested  ex- 
clasively  in  Congress,  and  that  the  States  had  do  right  to  legislate  od  the 
•Dbject,  even  in  aid  of  the  Oeneral  Government!  We  have  it  also,  from 
the  record,  that  this  doctrine  was  noderstood  by  the  minorUy  to  be  so  af- 
firmed by  the  majority,  and,  for  that  cause,  the  Chief  Justice,  and  Justices 
Thompson  and  Daniel  placed  their  opinions  on  record  dissenting  from 
that  doctrine,  although  they  fully  concurred  in  the  judgment  of  the  Court 
that  the  recaption  of  a  fugitive  slave  by  the  owner  could  not  be  made 
criminal  by  State  legislation.  We  have  it  also,  from  the  record,  that  a 
majority  of  the  Court  held  that  the  Federal  Government  was  bound  to 
carry  into  execution  its  own  laws  on  the  subject,  by  means  of  its  own 
officers,  executive  and  judicial,  and  that  the  State  officers  could  not  be 
required  to  accept  jurisdiction  under  the  act  of  Congress  against  the  will 
of  the  legislative  power  of  the  States.  Is  it  surprising,  after  this  announce- 
ment from  the  Supreme  Federal  Judicatory,  that  the  States  should  re- 
peal the  statutes  which  had  been  thus  declared  to  be  unconstitutional  t 
Does  any  one  in  his  senses  suppose  that  surrendering  fugitive  slaves  to 
the  bondage  of  their  masters  is  an  employment  so  agreeable  to  the  peo- 
ple of  the  free  States  that  they  would  yorce  their  services  in  this  respect 
upon  their  fellow-citizens  of  the  slave-holding  Sutes  ?  And  if  the  legisla- 
tive power  of  the  States  is  not  to  be  confided  in  on  questions  of  this  nature 
what  reason  is  there  for  entrusting  their  judicial  fower  with  their  solu- 
tion ?  Was  it  any  thing  more  than  a  rational  mind  might  have  aiiticipated, 
after  the  singular  but  unauthorized  doctrine  maintained  by  the  Court  in 
Prigg  vs.  Pennsylvania  ?  The  doctrine  of  that  decision  is  utterly  at  vari- 
ance with  die  limitations  of  power  prescribed  by  the  constitution,  and  at 
war  not  ouly  with  true  liberty,  but  with  the  whole  spirit  of  our  federal 
system  of  government;  and  its  promulgation,  when  not  necessary  to  the 
decision  of  the  case  before  the  Court,  was  disrespectful  to  the  dignity  of 
the  States  as  independent  sovereignties.  An  invasion  of  State  rights  in 
a  case  where  their  interests  were  also  concerned,  would  have  justified  the 
most  strenuous  resistance  known  to  the  constitution.  But,  in  the  instance 
before  us,  while  the  rights  of  the  free  States  were  violated,  the  interests 
of  the  slave  States  were  alone  impaired ;  for,  without  the  aid  of  State 
legisla^n  and  State  authority,  the  recovery  of  fugitive  slaves  is  next  to 
iBipossible.  The  most  effectual  method,  therefore,  of  exhibiting  the  folly 
of  the  views  entertained  by  a  majority  of  the  Court,  was  to  carry  out 
voluntarily  the  absurd  doctrine  of  the  Court,  and  let  the  public,  and  par- 
ticularly those  concerned,  have  a  specimen  of  its  practical  operation. — 
This  has  been  done.  State  legislation  has  been  repealed,  and  State  au- 
thority withdrawn.  The  result  is  as  was  anticipated :  almost  an  entire 
abrogation  of  so  much  of  the  constitution  as  requires  the  delivery  of  fugitive 
slates.    The  erroneous  doctrine  of  the  majority  of  the  Court  is  now  uni- 
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▼erailly  underttood  and  ai  univertallj  condemned.  Let  it  be  repudiated 
by  Ibe  Court  itself,  on  tbe  first  suitable  opportunity;  and  let  the  Statea 
renew  their  efforts  to  have  the  constitutional  compact  executed  in  good 
faith.  It  is  by  res|)ecting  the  rights  of  the  States  that  we  may  hope  to 
render  our  Union  perpetual. 

But  the  Union  is  not  in  danger.  The  descendants  of  those  who  estab- 
lished it  know  how  to  preserve  it.  Millions  of  enlightened  and  brave  free- 
men stand  ready  to  defend  it  with  their  lives  and  their  furtuoea.  Public 
•ervants  may  prove  unfnitliful,  but  they  will  be  degraded  and  dismiss- 
ed. Misguided  fanatics  may  seek  to  rob  one  class  for  the  fancied 
advantage  of  another,  but  they  will  receive  the  doom  of  the  highway- 
man who,  under  the  false  pretence  of  justice,  robs  one  portion  of  commu- 
nity to  give  to  another.  Hot  headed  chivalry  may  delight  in  gasconade 
about  disunion  ;  but,  when  it  dares  to  proceed  to  action,  the  rebels  will  be 
overpowered  and  scourged  into  obedience  to  the  law  by  the  strong  arms 
of  the  true-henrted  citizen  soldiery  of  the  country;  and  the  ring  leaders, 
instead  of  accomplishing  their  ambitious  purposes,  ehall  meet  the  fate  of 
traitors,  leaving  behind  them  the  festering  infamy  which  still  clings  around 
Ibe  names  of  Aaron  Burr  and  Benedict  Arnold. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

The  case  of  Isaac  Roach,  Treasurer  of  the  Mint  of  the  United  States, 
plaintiflT  in  Error  vs.  The  County  of  Philadelphia,  baa  been  decided  by 
the  Supreme  Court  of  the  United  States.  A  writ  of  Error  bad  been  ta- 
ken to  the  Supreme  Court  of  Pennsylvania.  By  the  decision  of  that 
Court  the  lot  on  which  is  erected  the  Mint  of  the  United  Statea  was  held 
liable  to  taxation  for  county  purposes  under  State  laws.  The  State  of 
Pennsylvania  had  never  relinquished  her  right  of  taxation,  nor  had  she 
given  her  consent  to  the  purchase  of  the  ground  by  the  United  States. — 
The  Supreme  Court  of  the  United  States  affirmed  the  judgment  of  the 
State  Court,  thereby  Euetaining  the  right  of  the  State  to  impose  taxes 
upon  the  property,  notwithstanding  that  it  belonged  to  the  United  States. 

We  have  perused  with  much  gratification  the  argument  of  Benjamin 
H.  Brcwstir,  E?q.,  in  favor  of  the  defendant  in  Error,  in  the  Supreme 
Court  of  the  Union.  It  displays  great  depth  of  research,  and  ia  fully  im- 
bued with  the  true  spirit  of  our  confederated  system  of  government.  It 
proves  that  the  author  is  not  only  a  sound  constitutional  lawyer  but  that 
he  is  a  powerful  champion  on  whom  tbe  State  might  safely  rely  in  the 
hour  of  triRl  for  the  vindication  of  her  rights  of  sovereignty.  The  sound 
legal  abilities  of  Mr.  Brewster,  and  the  thrilling  eloquence  with  which  he 
enchains  the  attention  of  his  audience,  place  him  in  the  front  ranks  of 
of  Pennsylvania's  most  gifted  sons. 
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3n  tl)e  JDistrtrt  (fourt  of  ^lUgl)ens  <Ionnt8. 

MATTHEW   MOILLE    &  00.  c».    KAYS   &  BLACK. 

Before  Han.  Hopewell  Hepburn^  President  Judge. 

1.  upon  the  porchaier's  intolvancj,  an  unpaid  seller  of  gooda  has  a  rigbt 
to  stop  them  in  the  hands  of  any  middleman  or  carrier,  at  any  time  before  they 
reach  their  final  destination  or  come  into  the  purchaser's  possession  as  owner. 

2.  This  right  is  not  defeated  by  the  goods  being  intercepted  and  marks 
-changed  by  an  agent  anloss  it  were  done  for  the  purpose  of  taking  possession 
under  authority  and  on  behalf  of  the  purchaser  as  owner. 

3.  A  delireiy  of  the  goods  to  a  drayman,  or  other  person,  for  the  pur- 
pose of  being  taken  to  a  transportation  office  and  then  shipped  to  the  purchaser 
is  not  such  a  delirery  as  will  prevent  the  right  of  stoppage  in  transitu. 

4.  The  seller's  right  of  stoppage  in  transitu  is  not  defeated  by  a  seizure  of 
the  goods  while  in  transit  under  writs  of  foreign  attachment  issued  by  other 
creditors  against  the  purchaser. 

5.  The  pnrohaser's  notes  given  for  the  price  of  the  goods,  need  not  be 
tendered  back  before  stopping  the  goods  on  account  of  his  insolvency. 

6.  Where  the  carrier  holds  the  goods  for  the  attaching  creditors  and  his 
own  claim  for  freight  is  paid  by  the  plaintiff  in  leplevin  before  the  execution 
of  the  writ,  the  action  will  not  be  defeated  on  the  ground  that  the  freight  waa 
not  paid  before  the  writ  was  issued.. 

This  was* an  action  of  Replevin,  brought  to  recover 
possession  of  a  lot  of  merchandise  in  the  hands  of  de- 
fendants, agents  of  D.  Leech  &  Co's.  transportation  line. 

In  the  spring  of  1847,  Jesse  Rhodes,  being  engaged  in 
merchandising,  at  Massilon  and  Uhricsville,  Ohio,  sent 
his  agent,  Absalom  Baker,  to  Philadelphia  to  purchase 
goods.  Purchases  from  different  houses  in  Philadelphia, 
to  the  amount  of  several  thousand  dollars,  on  a  credit  of 
six  months,  were  made  by  Baker,  as  agent  for  Rhodes, 
whose  notes  were  given. 

The  goods  were  directed  to  Jesse  Rhodes,  Massillon 
and  Uhricsville,  were  collected  by  the  drayman  of  At- 
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wood  &  Corin<iny,  to  whom  a  memorandum  for  that  pur- 
pose was  given  by  Baker,  and  being  delivered  by  the 
drayman  at  the  transportation  office  of  D.  Leech  &  Co., 
were  shipped  by  them,  in  the  name  of  Atwood  &  Co., 
to  Bagely  &  Smith,  Pittsburg. 

AAer  the  goods  were  shipped,  Rhodes  was  discovered 
to  be  insolvent.  One  of  the  firm  of  Ludwig,  Kneedier 
&  Co.,  from  whom  a  bill  had  been  purchased,  being 
about  to  follow  and  stop  their  goods,  it  was  agreed  be- 
tween him  and  Baker,  that  he  (Baker)  should  follow  and 
stop  the  goods  and  hold  possession  until  security  should 
be  given  by  Rhodes,  and  on  his  failure  to  give  security, 
Ludwig,  Kneedier  Sc  Co's.  goods  should  be  sent  back  to 
them.  All  the  goods  were  stopped  at  Hollidaysburg,  and 
the  marks  changed  by  Baker,  the  name  of  Rhodes  and 
the  direction  on  the  boxes  being  erased,  and  a  private 
mark,  called  a  diamond  letter,  substituted.  The  goods 
were  then  forwarded  to  Pittsburg,  by  D.  Leech  Sc  Co., 
with  a  memorandum  on  the  manifest,  to  the  care  of  S. 
A.  Wheeler  Sc  Co.,  Akron.  It  was  in  evidence  that  Ak- 
ron was  a  point  of  intersection  with  the  Ohio  canal,  on 
the  usual  route  of  transporting  goods  from  Pittsburg  to 
Massillon  and  Uhricsville. 

Upon  the  arrival  of  the  goods  at  Pittsburg  and  while 
yet  in  the  hands  of  defendants,  agent  of  D.  Leech  & 
Co's.  line,  they  were  seized  under  writs  of  Foreign  at- 
tachment, issued  by  certain  New  York  creditors  of 
Rhodes.  They  were  then  replevied  by  the  Philadelphia 
merchants  from  whom  they  had  been  purchased. 

Magraw  &  McKnight,  Shaler  &  Stanton,  for  Plaintiffs. 

Williams  &  Kuhn,  for  Defendants. 

Hepburn  J.  This  is  an  action  of  replevin  brought  by 
Moille  Sc  Co.,  against  Robert  S.  Hays  and  George  Black, 
to  recover  the  possession  of  certain  boxes  of  merchan- 
dize in  the  possession  of  the  defendants.    It  appears  from 
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the  evidence  that  the  defendants  are  mere  stakeholders, 
being  the  agents  of  the  forwarding  house  of  D.  Leech 
Sc  Co.,  of  this*  city,  and  have  probably  no  interest  in  the 
questions  on  trial.  The  controversy  arising  between  the 
plaintiffs,  merchants  residing  in  Philadelphia,  who  sold 
the  goods  in  question  to  Jesse  Rhodes  of  Massillon,  Ohio ; 
and  certain  New  York  Creditors  of  the  said  Rhodes,  who 
have  issued  Foreign  attachments  against  him,  and  attach- 
ed the  goods  in  the  hands  of  Hays  and  Bhick ;  summon- 
ing them  as  Garnishees.  The  right  of  these  respective 
claimants  it  will  become  our  duty  to  determine. 

The  plaintiffs,  it  is  conceded,  were  the  original  owners 
of  the  merchandize  in  question. 

In  May  1847,  Jesse  Rhodes  sent  his  agent  Absalom  Ba- 
ker, to  Philadelphia,  to  buy  goods  on  Rhodes'  account. — 
He  did  so  to  the  amount  of  some  thousands  of  dollars, 
and  gave  them  Jesse  Rhodes'  note  at  six  months  for  the 
amount  of  the  invoice.  The  goods  were  packed  and  di- 
rected to  Jesse  Rhodes,  Massillon,  Ohio.  Thus  marked, 
the  goods  according  to  the  usual  course  of  business  in 
this  respect,  were  collected  at  one  store  or  by  one  of  the 
persons  who  had  sold  goods  to  the  purchaser,  and  by  them 
delivered  to  the  transportation  office  to  be  forwarded  to 
Pittsburgh.  This  service  was  performed  by  Atwood  Sc 
Co.,  no  doubt  under  the  order  and  directions  of  Mr.  Ba- 
ker, the  agent  of  Rhodes.  Atwood  &  Co.  then  shipped 
the  goods  by  D.  Leech  &  Co's.  line  to  Bagely  &  Smith,  a 
forwarding  and  commission  house  of  this  city. 

After  these  goods  had  left  Pittsburg,  it  appears  that  a 
portion  of  other  purchases  made  by  Baker  were  attached 
at  Philadelphia  in  the  hands  of  J.  Brown  &  Co.,  by  cer- 
tain New  York  creditors  of  Rhodes,  and  it  seems  to  have 
been  apprehended  by  some  who  had  sold  to  Rhodes,  that 
the  residue  of  the  goods  would  be  attached  in  this  city. 
Hence  Ludwig,  Kneedler  &  Co.,  were  about  to  send  a 
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member  of  their  firm  to  arrest  their  goods  in  Hollidays- 
burg.  They  agreed,  however,  with  Baker,  the  agent ; 
that  he  should  go  forward  and  stop  the  goods  at  that  place 
and  not  deliver  them  to  Rhodes  nntil  he  gave  good  secu- 
rity for  the  amount  of  their  bill.  If  he  failed  to  do  so  the 
goods  were  to  be  returned  to  them  in  Philadelphia. 

The  plaintiffs  were  no  parties  to  this  arrangement. — 
But  Baker  proceeded  to  Hollidaysburg  and  there  (by  or- 
der of  the  carriers,  Harris  and  Leech,  it  is  said  on  the 
manifest,)  stopped  the  goods,  erased  the  marks  upon  the 
boxes  of  those  now  in  question,  and  re-marked  them  with 
a  private  mark,  without  any  direction.  But  on  the  boat's 
manifest  they  were  directed  to  be  forwarded  to  the  care 
of  S.  A.  Wheeler,  Akron,  Ohio ;  which  it  appears  is  on 
the  usual  route  of  canal  transportation  to  Massillon  and 
Uhricsville.  The  goods  being  so  marked  arrived  in  Pitts- 
burg, and  were  attached  by  Wood  and  Sheldon,  and  other 
creditors  of  Rhodes,  and  were  replevied  by  Moille  &Co.y 
the  vendors.  The  question  is  who  shall  hold  the  goods, 
the  vendors  or  the  attaching  creditors  f 

The  plaintiffs  t^ontend,  that  af)erthe  sale  and  shipment 
of  these  goods  to  Rhodes,  and  before  he  had  received 
them,  it  was  ascertained  that  he  was  insolvent,  and  that 
consequently,  they  had  the  right  to  pursue  and  retake  the 
goods  at  any  time  before  they  came  to  the  actual  or  con- 
structive possession  of  Rhodes,  the  vendee.  When  a 
vendor  sells  goods  on  credit  to  another,  he  has  a  right  to 
resume  the  possessioti  of  the  goods,  while  they  are  in  the 
hands  of  a  carrier  or  middleman,  in  their  transit  to  the 
consignee,  or  vendee,  and  before  they  arrive  into  his  ac- 
tual possession,  or  to  the  destination  which  he  has  ap- 
pointed for  them,  on  his  becoming  bankrupt  or  insolvent 
This  the  law  calls  the  right  of  stoppage  in  transitu,  and  it 
can  only  be  exercised  as  between  the  vendor  and  vendee, 
and  as  the  property  is  vested  in  the  vendee  by  the  con- 
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tract  of  sale  it  can  only  be  revested  in  the  vendor,  during 
its  transit  to  the  vendee,  under  the  existence  of  the  above 
circumstances.  2  Kent's  Com.  540,  Story  on  Sales  257, 
Smith  Mercantile  Law  547. 

The  insolvency  of  the  vendee,  Rhodes,  is  the  ground- 
work of  the  plaintiffs  claim,  and  this  is  a  fact  for  your  de- 
cision. Was  Rhodes  insolvent  when  these  goods  were  re- 
plevied by  the  plaintiffs  ?  It  is  not  necessary  to  prove 
insolvency  that  he  should  have  been  declared  a  bankrupt 
or  insolvent  by  a  judicial  tribunal,  nor  that  he  should  have 
made  an  assignment  of  his  property.  If  the  fact  exist,  no 
matter  how  proved,  if  sufficiently  and  satisfactorily  proved, 
the  law  requires  no  more.  Story  on  Sales  270.  You  have 
the  testimony  of  Baker  that  Rhodes  was  indebted  some 
160,000,  and  that  his  assets  were  but  $26,000,  and  that 
his  creditors  were  watching  for  these  goods  on  the  line  of 
transportation,  and  actually  attached  them  before  they 
reached  Ohio,  for  debts  which  he  was  not  able  to  pay — 
sufficient  to  satisfy  you,  I  presume,  of  Rhodes'  entire  in- 
solvency.  The  fact  however  is  for  you  to  determine. 

The  next  question  is,  had  the  transit  of  these  goods 
been  determined  before  they  were  replevied  ? 

The  transitus  of  the  goods,  and  consequently  the  right 
of  stoppage  is  determined  by  actual  delivery  to  the  vendee 
or  by  circumstances  which  are  equivalent  to  actual  de- 
livery. 2  Kent's  Com.  543,  cases  cited.  It  is  not  how- 
ever every  constructive  delivery  that  will  destroy  the  right 
in  question.  The  delivery  to  a  carrier  or  packer  to  and 
for  the  use  of  the  vendee  or  to  a  wharfinger  is  a  construc- 
tive delivery  to  the  vendee,  but  it  is  not  sufficient  to  de- 
feat the  right,  even  though  the  carrier  be  appointed  by 
the  vendee.  2  Kent's  Com.  545.  It  will  continue  until 
the  place  of  delivery  be  in  fact  the  end  of  the  journey  of 
the  goods  and  they  have  arrived  to  the  possession  or  uu- 
VoL.  IX.— No.  25. 
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der  the  direction  of  the  vendee  himself.  It  is  also  settled 
that  the  transitas  is  at  an  end  if  the  goods  have  arrived  at 
an  intermediate  place,  where  they  are  to  remain  stationa- 
ry, under  the  orders  of  the  vendee,  and  until  by  his  direc- 
tions they  are  again  put  in  motion  for  some  new  and  ulte- 
rior destination.  They  are  however  to  be  deemed  in 
transitus  as  long  as  they  remain  in  possession  of  the  car- 
rier as  such,  even  though  such  carrier  may  have  been 
appointed  by  the  consignee  himself,  and  also  while  they 
are  in  any  place  of  deposit  connected  with  the  transmis- 
sion and  delivery  of  them,  and  until  they  arrive  at  the  ac- 
tual or  constructive  possession  of  the  consignee.  Smith's 
Mercantile  Law  552,  Story  on  Sales,  sec.  335,  336, 337. 

The  cases  upon  the  subject  of  constructive  delivery 
abound  in  refined  and  subtle  distinctions.  Chancellor 
Kent  seems  to  be  of  the  opinion  that  a  solvent  for  the 
difficulty  may  be  found  in  this  rule  :  <^  That  if  the  delive- 
ry to  a  carrier  or  agent  of  the  vendee  be  for  the  purpose 
of  conveyance  to  the  vendee,  the  right  of  stoppage  con- 
tinues, notwithstanding  ^such  a  constructive  delivery  to 
the  vendee  ;  but  if  the  goods  be  delivered  to  the  carrier 
or  the  agent  for  safe  custody  or  for  disposal  on  the  part 
of  the  vendee,  and  the  middleman  is  by  assent  converted 
into  a  special  agent  for  the  buyer,  the  transit  or  passage 
of  the  goods  terminates,  and  with  it  the  right  of  stop- 
page." 2  Kent's  Com.  545.  The  rule  no  doubt  is  en- 
tirely correct,  with  the  exception  of  the  case  of  goods 
delivered  on  board  a  ship  belonging  to  or  chartered  by  the 
vendee,  which  in  effect,  is  a  delivery  to  the  vendee  him- 
self.   Bolin  vs.  Hoffnagle,  1  Rawle  R.  9. 

The  goods  in  question  had  not  arrived  at  the  end  of 
their  journey,  neither  had  they  arrived  at  the  possession 
or  actual  control  of  the  vendee.  But  the  defendants  con- 
tend, "  that  the  delivery  of  the  goods  to  Atwood  &  Com- 
pany, upon  the  order  of  Baker,  and  their  shipment  by 
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Atwood  &  Co.,  under  his  instructions,  was  sucli  a  delive- 
ry to  the  vendee  as  excludes  any  right  of  stoppage  in 
transitu  on  the  part  of  the  vendor."  But  for  what  pur- 
pose were  the  goods  delivered  to  Atwood  &  Co  ?  Was  it 
for  safe  keeping  or  disposal  ?  Certainly  for  neither.  Then, 
was  it  for  transportation  to  the  vendee  ?  The  testimony 
shows  that  they  merely  collected  them  for  transportation, 
and  the  fact  that  they  were  immediately  transmitted  on 
their  way  to  Ohio,  is  satisfactory,  that  they  were  deliver- 
ed for  no  other  purpose,  that  they  were  still  tit  transitu^ 
and  that  the  right  of  stoppage  was  not  at  an  end. 

Was  the  interception  of  the  goods  at  HoUidaysburg  by 
Baker,  taking  possession  of  them,  and  re-marking  them, 
such  a  change  of  their  destination  by  the  assent  of  the 
vendee,  as  to  arrest  the  transitus  and  operate  a?  n  com- 
plete delivery  of  the  goods  to  him  ? 

Doubtless  if  the  vendee  himself  had  intercepted  the 
goods  at  that  or  any  other  point,  and  taken  the  actual 
possession  of  them,  as  owner,  the  transitus  would  have 
been  at  an  end,  and  in  like  manner,  if  his  authorized  agent 
had  taken  possession  on  hit  account^  for  the  same  purpose, 
it  would  have  the  same  effect.  But  what  authority  had 
Baker  to  intercept  the  goods  on  Rhodes'  account  at  that 
place  ?  According  to  his  own  testimony  he  did  it  as  the 
agent  of  certain  creditors  of  Rhodes,  and  for  their  benefit, 
so  that  in  fact  it  may  have  been  an  exercise  of  the  right  of 
stoppage  in  transitu,  by  the  vendors,  though  I  do  not  per- 
ceive that  he  made  much  effort  for  the  protection  of  those 
by  whose  orders  the  stoppage  was  made. 

The  circumstance  that  he  erased  Rhodes'  name,  and 
still  forwarded  the  goods  to  Akron  on  their  way  to  Mas- 
tillon,  appears  to  evince  a  desire  to  get  them  safely  on 
their  passage,  and  rather  to  facilitate  than  to  intercept 
their  transmission  to  their  original  destination,— certainly 
Wheeler  was  not  the  owner,  as  Rhodes  himself  was  in 
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Pittsbarg  on  the  arrival  of  the  goods,  endeavoring  to  ob- 
tain their  liberation. 

In  Story  on  Sales,  sec.  336,  it  is  said  if  the  agent  hold 
them  for  the  purpose  of  transmission  to  the  vendee,  tlie 
vendor's  right  of  stoppage  exists.  And  in  Whitehead  vs. 
Anderson,  9  Meeson  and  Welsby  534,  ParkCf  Baron^  ob- 
serves :  The  law  is  clearly  settled  that  the  unpaid  vendor 
has  a  right  to  retake  the  goods  before  they  have  arrived 
at  the  destination  originally  contemplated  by  the  purcha- 
ser, unless  in  the  meantime  they  have  come  into  the  ac* 
tnal  or  constructive  possession  of  the  vendee.  A  case  of 
constructive  possession  is  where  the  carrier  enters  ex- 
pressly or  by  implication  into  a  new  agreement  distinct 
from  the  original  contract  for  carriage,  to  hold  the  goods 
for  the  consignee  as  his  agent,  not  for  the  purpose  of  ex- 
pediting them  to  the  place  of  original  destination,  pursu- 
ant to  that  contract,  but  in  a  new  character  for  the  purpose 
of  cuiiodjf  on  his  account  and  subject  to  some  new  and 
further  order  to  be  given  to  him.  It  appears  to  us  very 
doubtful  whether  the  act  of  making,  or  taking  samplest 
or  the  like,  without  any  removal  from  the  possession  of 
the  carrier,  as  though  with  the  intention  of  taking  posses- 
sion, would  amount  to  a  constructive  possession,  unless 
accompanied  with  such  circumstances  as  to  denote  that 
the  carrier  was  intended  to  keep  and  assented  to  keep  the 
goods  in  the  character  of  an  agent  for  custody.  9  H.  & 
W.  534.  This  case  is  cited  with  approval  in  Donath  vs. 
Broomhead,  7  Barr  304,  by  Judge  Rogers.  I  see  nothing, 
therefore,  in  the  transaction  to  put  an  end  to  the  transitus 
at  that  point. 

It  is  also  contended  that  if  the  goods  were  consigned  to 
Pittsburg,  where  they  were  to  be  subject  to  the  order  of 
the  vendee,  as  to  their  further  transportation,  their  transi- 
tus was  ended  on  their  arrival  at  this  point. 

If  the  facts  were  so  the  law  is  correctly  stated.    The 
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goods  would  then  have  «arrived  at  the  end  of  their  jour- 
ney. But  they  were  consigned  to  Bagely  &  Smith,  and 
never  reached  their  possession,  but  were  arrested  in  the 
hands  of  the  defendants,  agents  of  Leech  if  Co.,  the  first 
carriers.  Neither  is  it  certain  that  if  they  had  been  deliv- 
ered to  Bagely  Sc  Smith,  they  were  to  be  retained  for 
further  orders  from  the  consignee  or  the  person  to  whom 
directed.  It  is  the  duty  of  the  forwarding  house  to  expe- 
dite goods  to  their  place  of  destination,  and  they  would 
fail  in  that  duty  if  they  did  not  as  soon  as  practicable  send 
them  as  directed,  without  delay  for  any  further  order  than 
that  found  in  their  manifest,  or  the  directions  on  the  goods 
themselves. 

Nor  do  I  think  that  the  defendants'  first  point,  the  seiz- 
ure under  writs  of  foreign  attachment,  presents  any  diffi- 
culty in  the  way  of  the  plaintiff* 's  recovery.  The  credit- 
ors of  the  consignee  can  obtain  no  greater  right  over  the 
goods  than  the  consignee  himself  had  when  the  attachment 
was  served  ;  the  right  of  stoppage  in  transitu  is  not  defeat- 
ed by  the  goods  being  attached  by  process  of  foreign  at- 
tachment, any  more  than  by  the  right  of  a  carrier  to  re- 
tain for  general  balance.  1  Campb.  248.  3  T.  R.  464.  3 
B.  &  P.  42.  15  Wend.  137.  17  Wend.  504.  23  Wend.  61 1. 
8  Pick.  198. 

The  act  of  the  3d  April,  1799,  Dunlop  85,  perhaps,  oc- 
casions greater  difficulty.  But  the  object  of  that  act  was 
to  prevent  delay,  and  to  protect  the  officers  of  the  law 
from  vexatious  and  protracted  litigation,  and  not  to  de- 
prive a  third  person  of  a  valuable  right,  and  as  far  as  I 
have  been  informed  has  not  been  extended  to  eases  of  for- 
eign attachment.  The  case  in  1  Miles  Rep.,  is  an  author- 
ity in  support  of  this  position. 

The  object  of  foreign  attachment  is  to  compel  the  ap- 
pearance of  the  defendant,  and  for  that  purpose  he  is  at- 
tached by  his  goods  and  chatties,  &c.    This  is  not  such 
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an  absolute  seizure  of  the  goods  as  will  prevent  the  issue 
of  a  replevin  for  the  same  goods,  particularly  so  when  the 
plaintiff  in  replevin  is  a  merchant  claiming  the  goods  un- 
der his  right  of  stoppage  in  transitu.  The  authorities  are 
full  that  this  right  is  superior  to  that  of  attaching  creditors 
and  I  think  the  right  may  be  enforced  by  replevin. 

The  defendants  also  contend  that  they  had  a  lien  for 
freight,  which  should  have  been  paid  or  tendered,  before 
this  suit  can  be  maintained. 

The  carriers  had  a  lien,  and  were  entitled  to  payment 
of  their  freight  before  the  goods  could  be  taken  from  their 
possession.  But  this  does  not  prevent  the  claim  of  the 
vendor  as  against  the  vendee,  and  in  fact  the  freight  was 
paid  before  the  actual  seizure  of  the  goods,  and  before 
they  were  removed  from  the  defendant's  possession.  This 
would  appear,  then,  rather  as  a  question  of  costs,  than 
one  affecting  the  result  of  the  case  between  the  real  con* 
tending  parties,  and  I  am  disposed  to  think  that  this  mat- 
ter is  not  put  in  issue  by  the  pleadings.  At  all  events, 
that  the  parties  may  have  an  opportunity  of  determining 
the  merits  of  the  case,  and  as  the  point  is  now  unimpor- 
tant to  the  litigant  parties,  it  is  answered  in  the  negative. 
The  purchaser's  notes  given  for  the  price  of  the  goods 
need  not  be  tendered  back  before  stopping  in  transitu. — 
Smith's  Merc.  Law  550.  2  Meeson  &  Welby  374.  Abbott 
on  shipping  408.    9  Mass.  Rep.  72. 

The  plaintiffs'  seventh  point  is  therefore  answered  in  the 
negative. 

Upon  the  whole  case  then,  I  am  of  the  opinion  that  the 
plaintiffs  are  entitled  to  a  verdict. 

Verdict  for  the  plaintil'V. 
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Bnpttmt  (fourt  of  fJenns^bama,  IDtrember  18,  1849. 

GAS  COMPANY  v$,  NORTHERN  LIBERTIES. 

1.  How  tax  a  city,  Borough  or  DUtrict  Corporation  may  regulate  the  iiwi4 
in  which  a  Gat  Company  may,  under  its  charter,  open  and  dig  up  the  payed 
■treeta  for  the  purpose  of  laying  gas  pipes. 

2.  Such  regulations  must  he  reasonable  and  for  the  common  benefit,  not  in 
restraint  of  trade,  nor  imposing  a  burden  without  an  apparent  benefit. 

3.  An  ordinance  prohibiting  a  Gas  Company,  between  the  1st  December  and  let 
March,  from  opening  or  digging  up  any  paved  streets,  within  the  incorporated 
district,  for  the  purpose  of  laying  gas  mains  along  the  same,  provided  it  shall 
not  be  construed  to  prevent  the  introduction  of  gas  into  premises  fronting  on 
streets  in  which  the  gas  mains  have  been  laid,  is  reasonable  and  valid. 

4.  An  ordinance  prohibiting  the  digging  up  the  street  for  the  purpose  of  in- 
troducing the  gas  into  premises  on  the  opposite  side  of  the  street  to  that  on 
which  the  gas  mains  are  laid,  is  unreasonable  and  invalid. 

5-  The  Court  will  take  notice  of  the  regular  course  of  the  seasons ;  and  what 
is  a  reasonable  and  necessary  regulation  is  a  question  for  the  Court  to  decide. 

Rogers*  J.  By  the  11th  section  of  the  act  of  the  16th 
March,  1819,  incorporating  <*  The  Commissioners  and  In- 
habitants of  the  Incorporated  District  of  the  Northern 
Liberties/'  the  board  of  commissioners,  elected  by  the 
inhabitants  of  the  district,  are  empowered  ''  to  make,  or* 
dain,  constitute,  and  establish  such  and  so  many  laws,  or- 
dinances, and  regulations,  as  shall  be  necessary  for  the 
governing  of  the  district  and  the  welfare  thereof,"  and 
by  the  16th,  17th  and  18th  sections  tliey  are  invested  with 
full  jurisdiction  over  the  streets  and  highways  of  the  dis- 
trict. 

With  this  full  and  plenary  power  granted  to  them,  to  be 
exercised  for  the  benefit  and  welfare  of  the  inhabitants, 
it  will  not  admit  of  question,  a  general  authority  is  con- 
ferred to  prevent  the  opening  and  digging  up  paved  streets 
in  the  district,  except  in  the  mann^t,  and  at  times,  to  be 
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prescribed  by  them,  and  that  a  general  ordinance,  such  as 
the  one  in  question,  would  be  valid,  as  well  against  the 
Gas  Company,  who  stand  in  the  same  category  as  inhabi- 
tants, as  against  any  other  person  or  persons  whatever. — 
The  ordinance,  which  is  for  a  limited  time  merely,  is  a 
regulation,  and  not  a  restraint  of  trade,  as  is  clearly  shown 
by  all  the  cases  cited.  Nay,  it  may  be  absolutely  ne- 
nessary  to  prevent  an  obstruction  or  stoppage  to  the  trade 
of  the  district,  of  which  the  public,  as  the  inhabitants  or 
others  having  commercial  relations  with  them,  would  have 
a  just  right  to  complain.  If  then,  this  be  an  undoubted 
authority  expressly  granted  to  the  corporation,  for  the 
purpose  stated,  it  remains  to  inquire,  whether  this  power 
is  restrained,  altered,  or  impaired  by  subsequent  legisla- 
tive enactment.  The  plaintiff  in  error  contends,  that  the 
ordinance  conflicts  with  the  8th  section  of  the  charter  of 
incorporation  of  the  Gas  Company,  which  provides  *'  that 
the  trustees  thereof  shall  have  the  management  of  all  the 
afiairs  of  the  company,  and  it  shall  be  their  duty  to  con- 
struct and  maintain  suitable  works  for  the  manufacture  of 
carbnretted  hydrogen  gas,  from  bituminous  coal  and  other 
substances,  for  the  purpose  of  public  and  private  illumi- 
nations ;  and  whenever  applications  in  writing  shall  be 
made  by  the  owners  or  occupiers  of  property  upon  any 
street  or  parts  of  streets  within  the  district  of  the  North- 
ern Liberties,  or  dividing  the  same  from  any  adjoining 
district,  the  amount  of  which,  in  the  judgment  of  the  said 
trustees  shall  be  suflicient  to  yield  a  net  profit  to  the  com- 
pany equal  to  six  per  cent,  interest  upon  the  expense  of 
conveying  and  distributing  the  same,  they  shall  cause  to 
be  laid  pipes  along  such  street  and  streets  or  part  of  such 
street  or  streets,  for  the  purpose  of  lighting  the  same, 
provided  that  whenever  the  public  highways  of  the  said 
district  are  broken  up  and  disturbed  by  means  of  the  in- 
troduction of  the  pipes  for  the  distribution  of  gas,  the 
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same  shall,  as  soon  as  practicable,  be  repaired  by  the 
trastees  at  their  own  cost  and  expense,  under  the  direc- 
tions of  the  superintendent  of  highways,  or  other  agent 
appointed  by  the  commissioners  of  the  said  district."  It 
is  contended  this  section  overrides  and  annuls  the  general 
power  given  to  the  municipality  for  the  regulation  of 
streets  and  highways,  so  far  as  regards  the  laying  the 
pipes  for  the  distribution  of  gas.  But  we  do  not  so  under- 
stand the  charter  of  the  gas  company.  There  is  nothing, 
that  we  can  perceive,  inconsistent  in  the  powers  claimed 
by  both.  It  is  conceded,  that  the  district  cannot,  on  the 
ground  of  the  public  welfare,  pass  an  ordinance,  which 
conflicts  with,  adds  to,  or  controls  the  provisions  of  the 
charter  granted  to  the  Gas  Company;  and  no  person 
doubts  the  power  of  the  legislature  to  restrain,  or  alter, 
as  they  may  deem  proper,  the  provisions  of  their  charter. 
But  where,  in  a  subsequent  act,  in  favor  of  a  private  cor- 
poration, it  is  sought  to  control  the  general  powers  before 
granted  to  a  public  corporation,  the  intention  of  the  legis- 
lature ought  distinctly  to  appear.  Any  ambiguity  in  the 
grant  must  be  construed  against  them,  and  in  favor  of  the 
public*  The  rule  of  construction,  in  all  such  cases,  is 
that  any  ambiguity  in  the  charter  of  the  company,  must 
operate  against  the  corporation  and  in  favor  of  the  public. 
2  B.  A;  Ad.  793.  2  M.  &  G.  196.  11  Peters  546.  4  Bing- 
ham 452.  II  East  685.  6  Peters  738.  1  Am.  Law  Jour. 
862.  <*  It  would  present  a  singular  spectacle,"  says  Chief 
Justice  Taney,  in  11  Peters  545,  ''  if  while  the  courts  in 
England  are  restraining  within  the  strictest  limits  the 
spirit  of  monopoly,  and  exclusive  privileges  in  the  nature 
of  monopolies,  and  confining  corporations  to  the  privi- 
leges given  them  in  their  charter,  the  courts  in  this  coun- 
try should  be  found  enlarging  their  privileges  by  implica- 
tion, and  construing  a  statute  more  unfavorably  to  the 
public  and  the  rights  of  the  community,  than  would  be 
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done  in  a  like  case  in  an  English  court  of  jastice."  The 
rale  is,  as  is  said,  in  the  Trenton  Water  Power  Company, 
6  Penn.  Law  Jour.  32,  that  private  corporations  take  their 
franchises  subject  to  the  rights  of  individuals  and  commu- 
nities, and  the  strong  presumption  of  the  law  is  always 
against  unconditional  adverse  privileges.  The  right  of  a 
private  corporation  to  break  up  the  public  highways  of  a 
municipality  in  the  exercise  of  a  franchise  conferred  upon 
them  by  an  act  of  assembly,  is  necessarily  subject  to  the 
reasonable  municipal  regulations  of  the  district,  enacted 
for  the  common  good  of  all  its  inhabitants,  unless  specially 
excluded  by  the  act  conferring  the  right.  That  there  is  in 
the  charter  of  the  Gas  Company  a  direct  express  restric- 
tion, or  exclusion,  will  not  be  pretended,  nor  is  there  a 
necessary  implication,  that  we  perceive,  to  that  effect. — 
The  powers  of  both  are  in  harmony  with  each  other;  cer- 
tainly, not  necessarily  repugnant.  The  Gas  Company 
cannot  complain  if  the  ordinance  is  found  to  be  a  reason- 
able exercise  of  the  right  vested  in  the  municipality.  At 
common  law,  (here  the  power  is  expressly  given,)  corpo- 
rations have  power  to  make  by-laws  for  the  general  good 
of  the  corporation.  They  must,  however,  be  reasonable 
and  for  the  common  benefit,  not  in  restraint  of  trade,  nor 
imposing  a  burden  without  an  apparent  benefit.  The 
ordinance  here,  as  has  been  before  remarked,  is  a  regula- 
tion as  to  time,  and  not  a  restraint  of  trade ;  it  neither 
conflicts  with  the  expression  nor  the  presumptions  of  the 
charter  of  the  Gas  Company.  Is  the  regulation  reasonable 
and  necessary,  is  the  only  question,  and  tliis  is  a  question 
for  the  court.  16 Pick.  127,  Goddard's  case.  In  our  opinion 
it  is  both  reasonable  and  necessary.  The  ordinance  prohib- 
its the  Gas  Company  (placed  in  the  same  category  as  an 
individual)  or  any  other  person  or  persons,  between  the 
first  day  of  December,  in  any  year,  and  the  first  day  of 
March  following,  from  opening  or  digging  up  any  paved 
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Street  within  the  incorporated  district  of  the  Northern 
Liberties,  for  the  purpose  of  laying  gas  mains  or  pipes 
along  the  same :  provided,  nothing  therein  contained  shall 
be  construed  to  prevent  the  introduction  of  gas  into  prem- 
ises fronting  on  streets  in  which  the  gas  mains  have  been 
laid.  The  object  of  the  ordinance,  as  I  understand,  is  to 
prevent  the  breaking  up  of  paved  streets,  where  there 
are  no  mains  for  the  purpose  of  introducing  gas.  It  is 
expressly  provided  this  may  be  done  where  the  premises 
front  on  the  streets  where  the  gas  mains  have  been  laid. 
We  are  bound  to  notice  the  regular  course  of  the  seasons, 
and  it  is  well  known  that  from  the  prevalence  of  frost,  and 
the  inclemency  of  the  weather,  within  the  period  desig- 
nated, nothing  could  be  more  inconvenient  or  a  greater 
obstruction  to  trade,  than  breaking  paved  streets  in  the 
district  which  cannot  be  repaired  in  ordinary  time,  nor  ex- 
cept at  a  serious  expense  and  trouble.  We  have,  it  is 
true,  pleasant  weather  at  that  time,  sometimes,  but  it  sel- 
dom occurs,  and  its  continuance  is  most  uncertain ;  it 
would  be  unwise  to  base  the  law  on  exceptions  rather 
than  general  rules.  The  inconveniences  suggested  on 
the  argument,  are  more  imaginary  than  real,  for  but  little 
inconvenience  can  arise  to  the  owners  of  property  from  a 
short  delay,  certainly  nothing  in  comparison  to  the  injury 
which  results  from  disturbing  the  streets  in  that  inclement 
season  ;  and  this  for  the  sole  purpose  of  supplying  one  or 
more  of  the  inhabitants  with  gas.  Nor  is  this  suggestion 
entitled  to  much  favor  when  we  reflect  that  if  deprived  of 
its  use,  it  is  because  they  have  not  thought  proper  to  ap- 
ply in  proper  time.  If  a  case  of  emergency  should  arise, 
and  it  is  diflicult  to  imagine  how  it  can,  by  a  proper  ap- 
plication to  the  board,  permission  may  be  obtained  for  that 
special  purpose.  The  ordinance  seems  to  be  framed  with 
a  proper  regard  to  the  company,  and  the  welfare  of  the 
public. 
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Although  it  does  not  form  part  of  the  case  stated,  we 
have  been  requested  by  both  parties  to  ^ve  the  opinion 
of  the  court,  on  the  3d  section  of  the  same  ordinance, 
which  prohibits  the  Gas  Company,  or  any  person  or  per- 
sons, to  dig  up  any  paved  street  within  the  district,  in  or- 
der to  introduce  the  gas  into  any  premises  on  the  opposite 
side  of  the  street  to  that  on  which  the  gas  mains  are  laid, 
without  permission  from  the  board.  The  effect  of  the  or- 
dinance is,  to  compel  the  company  to  construct  two  mains 
one  on  each  side  of  the  street,  instead  of  one,  thereby  ma- 
terially increasing  tlie  expense  to  the  company,  and  con- 
sequently enhancing  the  price  of  the  gas  to  the  inhabitants 
of  the  district.  This  we  think  an  unreasonable  exercise 
of  authority,  and  consequently  not  within  the  power  of 
the  board.  A  by-law  must  be  reasonable,  and  for  the  com- 
mon benefit,  it  must  not  be  in  restraint  of  trade,  nor  ought 
it  to  impose  a  burden  without  an  apparent  benefit.  10 
Wend.  95,  Village  of  Buffalo  vs.  Webster ;  7  Paige  261, 
The  Mayor  of  Hudson  vs.  Thorne ;  14  Wend.  87,  Stokes 
vs.  City  of  New  York ;  Willes,  388. 

Judgment  affirmed. 

E.  S.  Miller  and  T.  Sergeant  for  plaintiff  in  Error. 

Brightly  for  defendant  in  Error. 


Neto  Dork  (f  ottrt  of  (f  l)anters. 

WINDT  AND  OTHERS  m.  THB  GERMAN  RBFOBMBD  CHUBCH. 

S.  C.  4  Sand.  C.  R.  471. 


1.  The  tcpulture  of  friends  and  reUtivea  Id  a  cemetery  belonging  to  a  reli- 
gioDf  fociety,  confers  no  right  or  title  upon  the  sanriTort,  and  they  cannot  pre- 
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Tent  the  Mle  of  sach  oemeiery  by  the  corporatiou  aud  the  removal  of  the  in- 
terred remains,  where  such  removal  is  in  other  respecta  conducted  according  to 
law. 

2.  The  payment  of  feea  and  charges  to  the  corporatiou  or  its  officers,  npon 
interments,  gives  no  title  to  the  land  occupied  by  the  body  interred.  The  pay- 
ment confers  the  privilege  of  sepulture  for  the  body  in  the  mode  used  and 
permitted  by  the  corporation ;  the  right  to  have  the  same  remain  undisturbed 
as  long  as  shall  be  required  for  the  entire  decomposition  of  such  remains,  pro> 
vided  the  cemetery  shall  so  long  continue  to  be  used  as  such ;  and  the  right, 
in  case  the  cemetery  shall  be  sold  for  secular  purposes,  to  have  such  remains 
remoTed  and  properly  deposited  in  a  new  place  of  sepulture. 

3.  The  oonveyance  of  vaults  or  burying  lots  in  a  cemetery  by  a  religions  in 
corporation,  confers  a  perfect  right  of  property  on  the  grantee,  independent  of 
any  use  of  the  same  for  sepulture. 

Dec.  23,  1846 ;  Jan'ry  8,  1847. 

The  bill  was  filed  in  December,  1846,  by  John  Windt, 
and  several  other  persons  claiming  under  similar  rights, 
and  a  temporary  injunction  issued,  (with  an  order  to  show 
cause,)  restraining  the  defendants  from  removing  the  re- 
mains  of  the  dead,  from  the  cemetery  formerly  owned  by 
them  in  Twelfth  street,  near  University  Place  in  the  city 
of  New  York. 

The  case  made  by  the  bill,  was  this.  The  defendants, 
a  religious  incorporation,  bought  the  ground  in  question 
in  1823,  and  devoted  it  to  the  purpose  of  a  cemetery  for 
their  church  and  for  the  public  use.  It  has  been  used  for 
those  purposes  accordingly,  from  thence  until  quite  re- 
cently,  and  a  great  many  deceased  persons  have  been  in- 
terred there.  Each  of  the  complainants,  has  near  relatives 
whom  he  has  caused  to  be  interred  in  the  cemetery,  and 
each  is  either  a  member  of  the  defendants  congregation, 
or  has  paid  to  the  defendants  the  usual  burial  fee  of  three 
dollars  on  ha\ing  such  interments  made.  The  defendants, 
alleging  that  they  have  sold  the  ground,  have  given  notice 
that  the  bodies  interred  there  must  be  removed  by  a  fixed 
time,  in  default  of  which  the  defendants  will  cause  them 
to  be  removed  and  re-interred  in  their  new  cemetery  in 
Bushwick,  Long  Island.    The  time  fixed  having  elapsed. 
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the  defendants  have  commenced  removing  the  remains  of 
the  dead,  which  the  bill  alleged  they  have  no  right  to  do. 
It  also  charged  grelit  carelessness,  rudeness  and  miscon- 
duct, in  the  manner  in  which  the  removal  was  making. 

The  defendants  on  showing  cause,  read  affidavits  and 
documents  setting  forth,  that  they  as  a  religious  corpora- 
tion purchased  the  ground  in  question,  being  two  adja- 
cent lots,  each  twenty-five  feet  front  and  rear  by  about 
jcventy-five  feet  in  depth,  in  April  1824.  They  own  the 
lots  in  fee,  and  have  used  them  as  a  cemetery,  but  have 
sold  no  burial  plats  or  vaults  therein ;  nor  has  any  person 
by  any  written  instrument,  acquired  any  right  of  inter- 
ment there.  That  the  lots  are  remote  from  their  church 
and  congregation,  in  a  densely  populated  vicinity,  and  al- 
together too  small  for  a  cemetery.  That  for  the  latter 
purpose,  they  have  purchased  a  tract  in  Bushwick,  and 
their  corporation  being  in  debt  and  greatly  embarrassed, 
they  were  compelled  to  sell  the  lots,  in  order  to  save  their 
church  from  sale.  That  in  pursuance  of  the  act  of  April 
11,  1842,  respecting  cemeteries,  and  on  the  written  con- 
sent of  more  than  three-fourths  of  the  members  of  th^  cor- 
poration, they  petitioned  the  Court  of  Chancery,  and  in 
October  1846,  obtained  an  order  from  the  Vice-Chancel- 
lor,  authorizing  them  to  sell  the  lots,  according  to  the  pro- 
visions of  that  act.  They  have  accordingly  sold  and  con- 
veyed them  in  fee  to  Jasper  Grosvenor,  for  $6000,  have 
received  the  whole  price  except  $500,  and  have  covenant- 
ed with  him  to  remove  the  remains  of  the  dead  there  in- 
terred, within  sixty  days  from  October  22,  1846.  They 
gave  sufficient  notice  to  enable  the  friends  of  the  latter 
to  remove  such  remains,  and  were  proceeding,  in  default 
of  their  assuming  the  task,  with  all  proper  care  and  con- 
sideration, to  transfer  such  remains  to  the  new  cemetery 
in  Bushwick. 

E.  Norton,  for  the  complainants.    We  claim — Ist,  by 
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purchcise  of  the  right  to  inter,  and  2d,  by  a  dedication  of 
the  cemetery  to  the  public  use. 

The  privilege  of  burial,  for  which  the  fees  were  paid, 
was  not  conditional.  It  was  an  absolute  right,  and  the 
use  of  the  ground  for  the  repose  of  the  remains  of  such 
persons,  cannot  be  discontinued  by  the  defendants.  The 
right  may  be  regarded  as  an  irrevocable  easement.  The 
consent  of  the  corporators  to  sell,  cannot  impair  such  a 
right ;  and  the  covenant  of  the  corporation  to  remove  the 
dead,  does  not  affect  us.  The  burial  of  the  dead  in  these 
lots,  gratuitously,  was  a  dedication  to  the  public  use  as 
a  cemetery,  and  conferred  equally  the  privilege  of  repose 
for  those  interred  pursuant  to  such  permission.  Is  there 
to  be  no  such  thing  as  a  public  burying  ground,  where 
the  rem.iins  of  the  dead  may  continue  undisturbed? 

W.  B.  Lawrence,  for  the  defendants. 

The  principle  of  the  bill  is  utterly  impracticable ;  else 
the  whole  earth  will  in  time  be  appropriated  for  the  re- 
mains of  the  dead.  The  instances  of  the  removal  of  cem- 
eteries in  this  city,  have  been  frequent,  and  they  are  legal. 

The  defendants  own  this  land  exclusively.  The  com- 
plainants have  no  right  whatever  in  it.  An  interest  in 
land,  can  only  be  acquired' by  deed.  (1  R.  S.  738,  ^  137.) 
Yet  the  bill  claims  that  the  mere  interment  and  payment 
of  the  trifling  fee  for  opening  the  cemetery,  gives  a  per- 
petual interest  in  the  soil  to  the  deceased  or  his  suniving 
friends. 

The  whole  subject  was  eloquently  discussed  by  Lord 
Stowell,  in  Gilbert  vs.  Buzzard,  3  Phill.  335,  where  he  de- 
nied the  right  to  be  interred  in  iron  coffins.  No  one  has 
any  title  or  interest  in  the  remains  of  his  ancestor.  (2  Bl. 
Comm.429,) 

The  decision  of  the  Court  on  the  application  and  order 
of  sale,  is  conclusive,  and  the  expediency  of  the  sale  can- 
not now  be  reviewed.    Dutch  Church  vs.  Mott,  7  Paige ; 
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Briek  Meeting  House  case,  in  3  Edw.  Ch.  R.  155.  The 
whole  proceeding  has  conformed  to  the  act  af  1842,  (laws 
of  1842,  page  258,)  which  makes  ample  provision  for  the 
protection  of  both  the  living  and  the  dead,  and  subjects 
all  persons  infringing  its  provisions,  to  criminal  punish- 
ment. This  Court  does  not  interfere  to  prevent  crimes ; 
and  besides,  the  bill  is  multifarious.  (The  counsel  also 
cited  2  Mann.  &  Ryl.  333 ;  1  Greenleaf 's  Laws  of  N.  Y. 
73.) 

The  Vice-Chancellor. — ^The  defendants  became  seis- 
ed of  the  two  lots  in  question  in  1824,  and  converted  them 
to  the  purpose  of  a  cemetery  for  their  religious  society. — 
The  complainants  have  relatives  interred  there,  but  no 
one  of  them  has  any  deed  of  a  vault  or  a  portion  of  the 
ground,  or  any  title  thereto.  No  such  deed  or  convey- 
ance has  been  executed  to  any  person.  The  whole  title 
has  remained  in  the  corporation. 

The  sepulture  of  friends  and  relatives,  in  such  a  bury- 
ing ground,  confers  no  title  or  right  upon  the  survivors. 
If  the  latter  have  any  interest  in  the  cemetery,  or  control 
over  its  use  and  disposal,  it  can  only  be  as  corporators  in 
the  society  owning  the  ground. 

The  only  protection  afforded  to  the  remains  of  the  dead 
interred  in  a  cemetery  of  this  description,  is,  by  the  pub- 
lic laws  prohibiting  their  removal,  except  on  the  prescribed 
terms ;  and  in  a  still  stronger  public  opinion.  Probably, 
these  furnish  all  the  protection  which  is  consistent  with 
the  exigencies  of  a  large  city,  the  population  of  which 
increases  with  marvellous  rapidity,  and  whose  wants  leave 
but  little  room  for  the  remains  of  the  dead,  in  the  dense 
and  crowded  haunts  and  thoroughfares  of  the  living. 

Where  vaults  or  burying  lots,  have  been  conveyed  by 
religious  corporations,  rights  of  property  are  conferred 
upon  the  purchasers.  This  was  the  case  with  the  corpo- 
ration of  the  Brick  Presbvterian  Church.    3  Edw.  Ch.  R. 
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155.  The  right  is  like  that  to  any  other  real  estate,  and 
is  as  perfect  Avithout  sepultare,  as  it  is  where  the  grantee 
has  used  it  for  that  purpose. 

The  payment  of  fees  and  charges  to  the  corporation  or 
its  officers,  upon  interments,  gives  no  title  to  the  land  oc- 
capied  by  the  body  interred.  It  confers  the  privilege  of 
sepulture  for  such  body,  in  the  mode  used  and  permitted 
by  the  corporation;  and  the  right  to  have  the  same  re- 
main  undisturbed,  so  long  as  the  cemetery  shall  continue 
to  be  used  as  such,  and  so  long  also,  if  its  use  continue, 
as  such  remains  shall  require  for  entire  decomposition ; 
and  also  the  right,  in  case  the  cemetery  shall  be  sold  for 
secular  purposes,  to  have  such  remains  removed  and  prop- 
erly deposited  in  a  new  place  of  sepulture. 

This,  I  am  satisfied,  is  the  whole  extent  of  the  legal 
rights  and  privileges  conferred  by  interment,  and  the  pay- 
ment of  the  customary  charges,  in  the  burying  grounds  of 
our  religious  corporations. 

In  common  with  other  corporations  of  the  same  class, 
these  defendants  were  authorized,  upon  an  order  obtained 
from  the  Court  of  Chancery,  to  sell  any  of  their  real  es- 
tate. The  statute  providing  for  the  incorporation  of  such 
societies,  gives  them  power,  among  other  things,  to  regu* 
late  the  perquisites  for  the  breaking  of  the  ground  in  their 
cemeteries  or  church  yards,  and  burying  the  dead ;  and 
while  it  conferred  the  unrestricted  authority  to  sell  all 
their  lands,  except  that  it  was  to  be  on  the  order  of 
the  Court,  there  was  no  prohibition  or  regulation  con 
cerning  the  disposition  of  the  remains  of  the  dead,  on  a 
sale  of  their  church-yards  or  burying  grounds.  It  was 
thus  left  for  the  Court  of  Chancery,  to  exercise  all  the 
control  and  restraint,  that  could  by  law  be  imposed  upon 
the  unnecessary  or  unseemly  alienation  of  cemeteries. 

In  1842,  the  legislature  imposed  farther  restraints.  The 

Vol.  nc.— No.  26. 
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act  in  relation  to  burying  grounds,  (Laws  of  1842,  ch.  215, 
p.  250,)  provides  that  no  church,  or  religious  corporation 
shall  mortgage  any  burying  ground,  without  the  pre\ious 
consent  in  writing  of  three-fourths  in  number  of  the  con- 
gregation or  society  comiK>sing  such  church  or  corpora- 
tion ;  and  to  provide  for  the  case  of  a  8ale,  it  requires  the 
like  consent,  before  any  dead  bodies  or  human  remains 
shall  be  removed  from  any  burying  ground,  which  shall 
within  thre  years  have  been  used  for  that  purpose ;  with 
the  intent  to  convert  the  ground  to  any  other  purpose. — 
Both  sections  apply  to  cases  in  which  compensation  has 
been  made  for  interments. 

It  is  at  least  a  question,  whether,  since  this  act,  the 
Court  of  Chancery  retains  any  control  over  the  subject, 
considered  merely  in  reference  to  the  previous  use  of 
land  for  the  purpose  of  burial ;  on  an  application  for  its 
•ale  or  mortgage,  i^ere  the  requisite  consent  has  been 
obtained. 

In  this  instance,  the  corporation  were  seised  in  fee  of 
the  lots,  and  they  had  parted  with  no  vaults,  or  other 
rights  inconsistent  with  their  exclusive  dominion  over 
them.  On  an  application  to  this  Court,  showing  the  ne- 
cessity of  selling  the  lots  to  save  their  church  lots  from 
being  sold  for  their  debts ;  that  the  size  of  the  lots  was 
totally  inadequate  for  a  cemetery ;  and  that  three-fourths 
of  their  congregation  had  consented  in  due  form  ;  an  or- 
der was  made  authorizing  a  sale  of  these  premises.  The 
defendants  have  made  a  sale  pursuant  to  an  order,  have 
executed  a  conveyance,  and  received  the  price. 

I  entertain  no  doubt  that  their  sale  was  valid,  and  that 
they  have  a  perfect  legal  right  to  remove  the  human  re- 
mains now  interred  in  the  two  lots,  to  their  new  cemetery 
at  Bushwick. 

It  is  painful  and  deeply  abhorrent  to  the  sensibilities  of 
our  nature,  to  have  the  remains  of  beloved  friends  and  re- 


Digitized  by 


Google 


ORPHANS*  COURT  OF  ARMSTRONG  COUNTY.    497 

latives  disturbed  in  their  last  homeSi  and  removed  by  rude 
and  careless  hands,  to  a  distant  cemeterji  not  hallowed  by 
any  of  the  associations  which  encircle  the  consecrated 
ground  where  we  have  deposited  them  in  sadness  and  in 
sorrow.  I  confess  that  I  have  not  become  so  much  of  a 
philosopher,  as  to  regard  the  bodies  of  deceased  friends, 
as  nothing  more  nor  better  than  the  clods  of  the  valley ; 
and  that  my  sympathies  were  strongly  enlisted  in  behalf 
of  these  complainants,  vindicating  therepose  of  the  bones 
of  their  kindred.  But  I  cannot  shut  my  eyes  to  the  clear 
light  of  the  law  as  applicable  to  the  case. 

The  temporary  injunction  must  be  dissolved,  and  the 
order  to  show  cause  discharged,  with  costs  to  be  taxed. 


t^ifani  <f  oQrt  of  ^rmatrong  (founts. 

BILL  FOR  THE  RECOVERY  OF   A  LEGACY. 
ABRAHAM  NBAL  v$.  JOHN  TORNY, «  aU 

1.  Whera  a  devifor  givat  a  powar  to  his  azaootort  to  fall  hit  raal  aatata  and 
diraoti  that  "  tha  purgttor  it  to  hold  tha  amount  of  hit  gimndchildrao't  Aeon 
till  thay  cona  of  aga  by  giving  good  and  mJUion  tacnritj  and  paimg  tha  titfratf 
^tkem  monay"  the  monay  it  a  charga  on  tha  land  in  the  hands  of  tha  parcha- 
aar  and  a  payment  to  tha  azecntor  it  no  defence. 

Asamas  Boyers  died  some  time  in  the  year  1836,  after 
having  made  his  last  will  and  testament,  in  which  are  the 
following  clauses :  **  I  give  and  bequeath  unto  my  chil* 
dren  John  Byers,  Henry  Byers,  David  Byers,  Elizabeth 
Neal,  Susanna  Neal,  Fanny  Stoop,  and  Jean  Klingensmith, 
my  plantation  containing  one  huddred  and  sixty  seven 
acres  and  allowance,  *  *  *  to  be  equally  divided  amongst 
them,  excepting  tow  hundred  and  forty  dollars  which  my 
wife  received  of  her  father  and  put  into  this  plantation. — 
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This  money  I  give  and  devise  unto  Catharine  Byers,  Eliz- 
abeth Neal,  Abraham  Byers,  Susanna  Neal,  Fanny  Stoops, 
Jane  Klingensmith,  and  Simon  Byers,  which  is  to  be  pait 
out  of  the  land  after  it  is  sold.  I  also  give  and  devise  un- 
to the  aforesaid  legatees,  their  heirs,  the  aforesaid  plan- 
tation to  have  and  to  hold  forever.  The  place  is  to  be  sold 
at  publick  seale  when  the  see  cause.  And  I  give  and 
bequeath  the  legacy  of  Elizabeth  Neal,  who  died,  to  her 
children  Margred  Byerly,  Abraham  Neal,  and  William 
Neal ;  Margred  Byerly  is  to  have  thirty  dollars,  and  Abra- 
ham Neal  and  William  Neal  to  have  all  the  residue  of 
their  mother*s  legacy  forever ;  but  the  purgesor  of  my 
plantation  is  to  hold  the  amount  of  this  childrens  shears 
in  my  plantation  till  they  come  of  age,  by  giving  good 
and  sufition  security  and  paiing  the  intrust  of  these  mo- 
ney. I  also  appoint  my  tow  sons,  John  Byers  and  Abra- 
ham Byers,  to  be  the  executors  of  this  my  last  will  and 
testament;  and  lastly  of  all,  I  apoint,  nomaneate,  author- 
ise and  empower  John  Byers,  the  aforesaid  executor,  to 
sell  and  convey  my  real  estate." 

The  whole  tract  of  land,  devised,  had  been  aliened  by 
the  executors  to  John  Torny,  the  defendant,  who  had  ac- 
cepted the  conveyance  and  paid  the  purchase  money, 
without  taking  any  security  against  the  legacies  payable 
to  the  children  of  Mrs.  Neal ;  and  the  only  question  be- 
fore the  Court  was,  whether  these  legacies  were  a  charge 
on  the  land  in  the  hands  of  the  purchaser. 

Defendant  contended  that  the  executors  had  full  and 
ample  power  under  the  will,  to  sell  and  convey;  and  that 
having  exercised  that  power,  the  land  could  not  be  fol- 
lowed into  the  hands  of  the  purchaser. 

The  Opinion  of  the  Court  was  given  by  Knox,  P.  J.,  as 
follows  : 

*'  Asamas  Byers,  by  his  last  will  and  testament,  be- 
queathed the  proceeds  of  a  tract  of  land  to  his  children 
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and  grandchildren,  appointing  his  sons,  John  and  Abra- 
ham, his  executors,  and  authorizing  John  to  sell  and  con- 
vey the  estate. 

Elizabeth,  one  of  the  daughters,  was  dead  prior  to  the 
making  of  the  will,  and  her  interest  was  bequeathed  to 
her  children  Margaret  Byerly,  Abraham  Neal,  the  peti- 
tioner, and  William  Neal,  with  the  direction  that  the  pur- 
chaser of  the  plantation  was  to  hold  the  amount  of  their 
share  in  the  land  until  they  come  of  age,  by  giving  good 
and  sufficient  security,  and  paying  the  interest  of  the 
money. 

John  Byers,  by  virtue  of  the  authority  contained  in  the 
will  of  his  father,  sold  and  conveyed  the  land  to  his  broth- 
er and  co-executor  Abraham  Beyer,  who  afterwards  sold 
to  John  Torny — the  full  purchase  money,  as  appears  by 
the  answer,  having  been  paid  by  Abraham  to  John,  and 
by  Torny  to  Abraham,  without  any  reservation  as  to  the 
interest  of  the  minor  children  of  Mrs.  Neal. 

The  only  question  in  the  case  for  our  decision  is,  wheth- 
er the  legacy  to  this  petitioner  is,  by  the  will,  charged 
upon  the  land,  and  of  this  we  have  no  doubt.  Although 
the  words  used  to  express  the  intention  of  the  testator 
are  awkward  and  inapt,  yet  that  it  was  intended  that  this 
money  should  remain  in  the  hands  of  the  purchaser,  is 
manifest.  He  is  directed  to  hold  the  amount  in  his  hands 
until  the  children  should  arrive  at  the  age  of  21  years ; 
thereby  negativing  the  idea  that  it  was  to  be  paid  by  the 
purchaser.  It  is  true,  he  was  required  to  give  good  and 
sufficient  security  for  its  payment,  but  upon  neglect  to 
conform  in  this  respect,  it  by  no  means  follows  that  the 
security  which  the  law  gives,  viz :  the  land  itself,  is  to  be 
withdrawn  from  the  claimant.  It  was  the  business  of  the 
purchaser  to  sor  that  tlie  provisions  of  the  trust  were 
complied  with,  and  if  he  neglected  this,  he  nuist  resort 
for  remedy  to  his  grantor." 

Decree  accordiuirlv- 
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(Sourt  of  Appeals  of  Kentucky. 

BfJRGIN  w.  OHBNAULT,  H  al.    S,  C  0  Ben.  Momvt's  R.  58S 

Appeal  from  Madison  Circuit. 

1 .  In  determining  the  linet  of  old  •arreyii,  where  resort  cannot  be  had  to 
Barked  trees  or  natural  objects,  the  magnetic  Tariation  from  the  true  meridian, 
at  the  time  of  making  the  original  surveys,  should  be  ascertained. 

2.  The  Tariation  of  the  needle  is  a  matter  of  fact  and  not  matter  of  law. 

Judge  Breck  delivered  the  opinion  of  the  Court. 

The  first  and  second  instructions  moved  on  the  part  of 
the  defendant,  are  mainly  predicated  upon  the  magnetic 
variation  of  the  compass.  They  virtually  ask  the  Court 
to  tell  the  jury,  that  in  running  or  ascertaining  the  dispu- 
ted line,  if  marked  trees  or  natural  objects  were  net 
found,  course  and  distance  were  to  govern,  but  that  prop- 
er allowance  was  to  be  made  by  them  for  the  variation  of 
the  needle  at  the  time  the  survey  in  this  case  was  made, 
from  the  true  meridian.  The  Court  refused  to  give  the 
instructions,  but  said  to  the  jury  **  that  no  allowance  was 
to  be  made  for  the  variation  of  the  needle  in  said  line,  that 
the  needle  only  varied  from  the  true  meridian  for  about 
thirty  years,  and  then  commenced  running  back,  and  that 
it  had  about  time  to  get  to  its  greatest  variation  and  back 
to  the  true  meridian  since  the  date  of  Calloway's  original 
survey." 

There  was  no  error,  wc  think,  in  overruling  the  instruc- 
tions asked,  but  wc  are  not  satisfied  the  Court  was  right 
in  the  instruction  g'iven. 

The  only  evid^Mlce  in  the  record,  in  regard  to  the  va- 
riation of  the  compass,  was  that  of  the  witness.  Crook, 
who  ap{»ears  to  liave  been  a  surveyor,  although  not  the 
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one  who  made  the  survey  and  connected  plat  in  this  case. 
He  stated  that  the  variation  of  the  compass  since  1785, 
^the  date  of  Calloway's  sarvey,)  from  the  meridian,  would 
be  at  least  one  and  three-fourth  degrees  to  the  east  of  the 
true  meridian.  The  question  is  whether  it  was  practica- 
ble for  the  jury  to  determine,  from  this  testimony,  where 
the  line  from  the  agreed  corner,  calling  to  run  north, 
would  run,  or  what  allowance  was  to  be  made  by  them  for 
the  variation  of  the  needle  at  the  time  the  sarvey  in  this 
ease  was  made,  from  the  true  meridian.  We  think  not.— - 
The  line  which  should  govern,  in  view  of  the  variation, 
could  only  be  ascertained  by  an  actual  survey  upon  the 
ground,  and  with  more  testimony  than  the  record  con- 
tains. 

According  to  the  case  of  Vance  vs.  Marshall,  3  Bibb, 
150,  the  original  survey  of  Calloway  is  to  be  regarded  as 
made  according  to  the  magnetic  and  not  the  true  meridian. 
In  ascertaining,  therefore,  where  the  line  in  question 
should  run,  the  magnetic  meridian  in  1785  should  be  as- 
certained, or  which  would  be  the  same  thing,  the  magnetic 
variation  at  that  time  from  the  true  meridian ;  and  a  line 
run  according  to  that  variation  from  the  agreed  corner  at 
A.  upon  that  plat,  would  be  the  true  line.  This  is  upon 
the  supposition,  of  course,  that  the  line  cannot  be  ascer- 
tained by  marked  trees  or  natural  objects. 

The  proposition  of  the  Court  appears  to  be  based  upon 
the  idea  that  the  original  survey  of  Calloway  was  made 
according  to  the  true  meridian,  and  that  at  that  time  there 
was  no  magnetic  variation.  Whether  upon  this  hypothe- 
sis the  needle  would  have  vibrated  to  its  greatest  extreme 
of  variation  and  back  again  to  the  true  meridian,  since 
the  date  of  the  survey,  or  in  about  sixty  years,  is  a  ques- 
tion, we  think,  of  fact,  and  not  of  judicial  cognizance. 
Besides,  the  material  fact  upon  which  the  principle  is  pre- 
dicated, is  not  established  by  any  thing  appearing  in  the 
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record.  It  is  not  shown  that  the  needle  was  on  the  tme 
meridian  in  1785.  It  is  true,  if  it  be  assumed  that  the 
variation  is  always  at  a  uniform  rate,  and  invariably  con- 
tinues up  to  a  given  point  and  never  passes  it,  that  the 
needle  at  any  point  which  might  be  assumed  at  a  certain 
determinate  pt^riod,  would  be  at  the  same  point  again. — 
But  such  facts  cannot  be  judicially  assumed,  nor  the  de- 
terminate period  known. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  re- 
manded, that  a  new  trial  may  be  had  in  conformity  with 
the  principles  of  this  opinion. 

Turner  for  appellant ;  Caperton  for  appellees. 


Biifttmt  inbidal  donxU^jRlaxnt. 

MA80N  9$.  MASON. 

AMumptit  will  not  lie  by  one  tenant  in  common  against  another  for  renU 
and  profit!  of  the  common  ettate. 

The  parties  to  this  action  were  tenants  in  common  of 
a  parcel  of  land,  of  which  the  defendant  was  in  posses- 
sion. The  plaintiff  undertook  to  cut  grass  upon  the 
premises,  but  was  forbidden  by  the  defendant,  who  cut  it 
himself.  The  plaintiff  afterwards  brought  an  action  of 
atsumpsii  (declaring  in  a  count  for  money  had  and  receiv- 
ed,) for  one  half  of  the  income  of  the  land.  The  defend- 
ant objected  that  assumpsit  would  not  lie  by  one  tenant  in 
common  against  another  for  the  rents  and  profits  of  the 
common  estate. 

Howard  and  Shepley,  for  the  plaintiff. 

Fessenden,  Deblois  and  Fessenden  and  True,  for  the 
defendant. 

The  Court  (by  Shepley,  J.)  sustained  this  position,  de- 
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nying  the  position  of  the  plaintiff  that  an  action  of  account 
would  Iie»  and  therefore  a$tump$it  would  lie  also.  An  ac- 
tion of  account  will  not  lie,  at  common  law,  by  one  tenant 
in  common  against  another,  and  the  statute  of  Anne,  which 
altered  the  common  law,  gave  the  action  of  account  only 
where  one  tenant  in  common  received  more  than  his  just 
share  as  bailiff.  And  in  England,  under  this  statute,  it 
has  been  decided  that  the  tenant,  who  takes  the  income 
merely,  is  not  liable  in  an  action  of  account ; — he  must  be 
the  bailiff  of  the  other  tenant,  and,  as  such,  receive  more 
than  his  share.  There  is  no  case  in  which  an  action  of 
aaumpsit  has  been  sustained  on  any  different  principle, 
and  none  can  be  sustained  unless  money  has  been  actually 
received,  or  one  tenant  holds  the  share  of  the  other  as 
bailiff.  The  case  of  Munroe  v.  Luke,  (1  Met.  459,)  was 
decided  on  this  principle.  The  defendants,  in  that  case, 
took  the  whole  rents  and  profits  in  money. 
Judgment  for  defendants.  1  id.  L.  Rep.  120. 


tarn  MmtllauT^. 

CONSTITUTION   OF  KENTUCKY. 

The  Convention  of  this  State  has  just  finished  its  labors 
in  remodeling  and  liberalizing  its  Constitution.  The  new 
Constitution  was  signed  by  every  member  of  the  Conven- 
tion, with  the  exception  of  Garrett  Davis,  whose  principal 
objection  was  to  the  popular  election  of  Judges  : 

"  Elections  are  to  be  held  biennially  on  the  first  Monday  of  August,  in 
the  years  1851,  '53,  '55,  ^.,  for  meofibers  of  Congress,  half  a  Senate,  a 
fall  House  of  .RepresentatiTes,  6cc.  At  each  alternate  election  a  Qower- 
Dor,  Lieut.  (Governor,  dec.,  are  to  be  chosen.  Judicial  elections  are  to  be 
held  on  the  second  Monday  in  May  of  the  same  years.  Electors  are  al- 
ways to  vote  viva  «sce,  except  dumb  persons,  who  may  vote  by  ballot.** 
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A  fair  and  repMican  representation  in  the  State  is  ef- 
fectoally  secured  by  the  following  provisions : 

**  The  State  is  to  be  apportioiied  for  the  choice  of  Seoeton  and  mem- 
bers by  the  Legislature  of  1850,  by  that  of  1857,  and  OTory  eighth  year 
thereafter.  The  basis  of  represeotation  is  the  Dumber  of  qualified  TOterr 
and  to  secure  uuiformity  and  equality  of  represeotatioD,  the  State  b  here* 
by  laid  off  into  too  districts,  whereof  each  shall  receive  its  full  share  of  re- 
preseatatiop — that  is  to  say,  the  full  number  of  Senators  and  Reprsssnta- 
tires  to  which  each  District  is  entitled,  shall  be  apportioned  among  the 
counties  of  that  District,  so  that  no  part  of  the  State  shall  lose  a  portion 
of  its  weight  io  the  Liegisiature  by  reason  of  its  numerical  strength  being 
wasted  in  unrepresented  fractions.** 

This  provision  is  novel,  so  we  believe  is  the  following, 
and  very  good,  moreover : 

*'  Pravidedt  That  when  it  shall  appear  to  the  General  Assembly  that 
any  city  or  town  hath  a  number  of  qualified  Toters  equal  to  the  ratio  then 
ised,  such  city  or  town  shall  be  iuTosted  with  the  privilege  of  a  eeparate 
lepresentatioL,  in  either  or  both  Houses  of  the  General  Assembly,  which 
shall  be  retained  so  long  as  such  city  or  town  shall  contain  a  number  of 
qualified  voters  equal  to  the  ratio  which  may,  from  time  to  time,  be  fiied 
by  law;  and  thereafter,  elections  for  the  county  in  which  such  eity  or 
town  is  situated  shall  not  be  held  therein ;  but  such  city  or  town  shall  not 
be  entitled  to  a  separate  representation,  unless  such  county,  after  the 
separation,  shall  also  be  entitled  to  one  or  more  Representatives.  That 
whenever  a  city  or  town  shall  be  entitled  to  a  separate  representation  in 
either  House  of  the  General  Assembly,  and  by  her  numbers  shall  be  en- 
titled to  more  than  one  Representative,  such  city  or  town  shall  be  divided, 
by  squares  which  are  contiguous,  so  as  to  make  the  most  compact  form, 
into  Representative  Districts,  as  nearly  equal  as  may  be,  equal  to  the  num- 
ber of  Representatives  to  which  such  city  or  town  may  be  entitled ;  and 
one  Representative  shall  be  elected  from  each  district.  In  like  manner  shal ' 
said  city  or  town  be  divided  into  Senatorial  Districts,  when  by  the  appor- 
tionment more  than  one  Senator  shall  be  allotted  to  such  city  or  town; 
and  a  Senator  shall  be  elected  from  each  Senatorial  District ;  but  no  ward 
or  municipal  division  shall  be  dirided  by  such  division  of  Senatorial  or 
Representative  Districts,  unless  it  be  necessary  to  equalize  the  Dective, 
Senatorial  or  Representative  Districts." 

The  regulations  of  the  Judiciary  are  thus  detailed  :— 

A  Court  of  Appeals,  to  consist  of  four  Judges,  chosen 

by  the  four  quarters  of  the  State  respectively,  and  of 
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whom  three  shall  form  a  qaoram»  is  constitated.  The 
Legislature  may  reduce  the  Judges  to  three  upon  the  oc- 
currence of  a  vacancy.  Each  Judge  is  to  serve  for  eight 
years,  except  three  of  the  four  first  chosen,  who  shall 
serve  two,  four  and  six  years  respectively,  as  shall  be  de- 
cided by  lot.  The  first  Judicial  Election  is  to  be  holdea 
on  the  second  Monday  in  May,  1851.  Judges  of  Appeals 
must  be  thirty  years  old  and  of  eight  years*  experience  in 
the  law.  A  Clerk  of  Appeals  is  to  be  chosen  by  the  peo- 
ple in  1851,  and  every  eight  years  thereafter. 

The  State  is  to  be  divided  by  the  next  Legislature  into 
twelve  Judicial  Districts,  each  electing  one  Circuit  Judge, 
(twelve  in8tead|of  nineteen  at  present.)  A  Commonwealth's 
Attorney  and  Circuit  Court  Clerk  will  be  elected  at  the 
same  time  with  the  Circuit  Judge.  The  Circuit  Judges 
are  all  elected  for  six  years.  The  Legislature  may  create 
one  additional  District  every  four  years,  but  not  more  than 
four  new  ones  in  all  until  the  population  of  the  State  shall 
exceed  1,500,000. 

County  Courts  shall  also  exist,  consisting  of  a  Presid- 
ing Judge  and  two  Associates  for  each  county,  elected 
for  four  years. 

Finally,  each  county  shall  be  divided  by  the  Legisla- 
ture ipto  suitable  Districts,  each  electing  two  Justices  of 
the  Peace,  to  serve  for  four  years. 


The  Slavery  Question  Again, — The  followiDg  extract  from  the  speech 
deliTered  oo  the  7th  March,  1850,  in  the  United  States  Senate,  by  the 
Hod.  Dariel  Webster,  will  shew  that  the  Grep.t  Expoander  of  the 
CoDstitntion  disapproves  of  the  doctrines  of  the  majority  of  the  Jadget 
of  the  Supreme  Court  of  theUnited  States,  as  expressed  by  Justice  Story 
in  deciding  the  case  of  Prigg  ts.  Pennsylvania.  Mr.  Webster's  speech 
bad  BOt  k>eeii  delivered  at  the  time  our  leading  article  in  the  present  nam- 
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ber  was  writteD,  and  we  sow  ioiert  the  extract  for  the  pnrpoae  of  sot- 
taioiog  oor  owo  Tiewt.  Nolhiog  can  be  plainer  than  that  the  Conttita- 
tlonal  command  to  **  diliver  «/"  fagiti?e  tlaTeaimpoaes  an  obligation  upon 
the  Statea,  and  that  the  merobert  of  every  State  LfOgidatore  are  notonlj 
authorised  to  legisUte  on  the  rabject,  but  are  bound  by  their  oaths  of  of- 
fice to  do  so  in  fulfilment  of  the  Constitution.  The  extract  from  Mr.  Web- 
ster*! speech  follows : — 

**  In  that  respect,  it  is  my  lodgment  that  the  Sooth  is  right  and  the 
North  is  wrong.  Every  member  of  every  Northern  Legislature  is  bound 
.  by  oath  to  support  the  Constitution  of  the  United  States ;  and  this  arti- 
cle of  the  Constitution,  which  says  to  these  States  they  shall  deliver  up 
fugitives  from  service,  is  as  binding  in  honor  and  conscience  as  any  other 
article.  No  man  fulfils  his  duty  in  any  Legislature  who  sets  himself  to 
find  ezcoses,  evasions  and  escapes,  from  this  Constitutional  duty.  1  have  al- 
ways thought  that  the  Constitution  addressed  itself  to  the  Legislatures  of 
the  States  themselves,  or  to  the  States  themselves.  It  sairs  that  those 
persons  escaping  to  other  States  shall  be  delivered  up,  and  I  confess  I 
have  always  been  of  the  opinion  that  it  was  an  injunction  upon  the  States 
themselves.  When  it  is  said  that  a  person  escaping  into  another  State, 
and  becoming  therefore  within  the  jurisdiction  of  that  State,  shall  be  de- 
livered up,  it  seems  to  me  the  import  of  the  passage  is,  that  the  State  it- 
■elf^  in  obedience  to  the  Constitution,  shall  cause  htm  to  be  delivered  up. 
That  is  my  judgment.  I  have  always  entertained  it,  and  I  entertain  it 
now.  But  when  the  subject,  some  years  ago,  was  before  the  Supreme 
Court  of  the  United  States,  the  majority  of  the  Judges  held  that  the  power 
to  cause  fugitives  from  service  to  be  delivered  up  was  a  power  to  be  exer- 
cised under  the  authority  of  this  Government.*' 


Fugitive  ^lavef.^The  Judiciary  Committee  of  the  House  of  Repre* 
■entatives  of  Pennsyhrania,  through  their  Chairman,  Hon.  James  M. 
PoETEa,  on  the  7th  March,  1850,  unanimously  reported  in  fiivor  of  re- 
pealing such  portions  of  the  act  of  3rd  March,  1847  as  prohibited  State 
officers  from  taking  jurisdiction  under  the  act  of  Congress  of  1793,  rela- 
tive to  the  surrender  of  fugitive  slaves.  The  Committee  speak  of  the 
decision  in  Prigg  vs.  Penn*a.,  and  state  that  the  act  of  1847  was  passed 
••  after  that  decision  and  most  probably  in  consequence  of  tV."  The  report 
is  a  learned  and  able  one,  and  the  influence  it  may  have  in  the  Legislature 
and  elsewhere  may  be  inferred  from  the  names  of  the  Committee  who 
gave  it  their  unanimous  approbation.  The  names  of  these  distinguished 
and  patriotic  gentlemen  are  Hon.  James  M.  Porter,  Auoustds  K. 
CoRKTif,  Hon.  John  N.  Co^rifGRAH,  John  B.  Packer,  Daniel  M. 
Smtser,  Craig  Biodlb,  John  S.  Rhet,  Harrison  P.  Laird,  and 
Glenni  W.  Scofield. 


Digitized  by 


Google 


LAW   MISCELLANY.  477 

•*  Judicial  Encroachment,'^ — Iq  an  able  article  under  thU  head,  in  the 
March  number  of  the  Democratic  Re? iew,  complaint  is  made  against  the 
United  States'  Courts,  who  are  charged  with  encroaching  upon  the  Com- 
mon Law  Courts,  and  upon  the  trial  by  jury,  by  means  of  an  unauthor- 
ized extension  of  the  Admiralty  Jurisdiction.  The  writer  of  that  article 
does  not,  of  course,  impugn  the  motives  of  the  distinguished  Judges  of 
the  Federal  Courts ;  but  he  boldly  charges  *'  that  the  course  and  current 
of  the  dtdtunu  of  the  Federal  Judiciary  have  been,  from  the  beginning,  Und- 
ing  to  deprive  parties  coming  before  them  of  the  trial  bt  jury  ;  that  the 
Courts  of  the  United  States  have,  lit  the  pack  op  positive  provisions, 

and  IN  VIOLATION  OP    THE    INTENTIONS  OP    THE    PEOPLE,  USURPED 

the  decision  of  questions  which  were  not  for  them  to  decide.** 

We  have  an  earnest  desire  to  preserve  to  the  Supreme  Court  of  the 
United  States  the  respect  and  confidence  of  the  people.  Our  wish  is 
equally  strong  to  preserve  to  the  States  and  to  the  people  all  the  right! 
of  sovereignty  which  they  have  not  granted  to  the  General  Government. 
These  objects  are  only  attainable  by  carefully  confining  the  court  within 
the  limits  of  \tn  jurisdiction,  as  established  by  the  Federal  Constitution. 


Professional  EUhics. — In  2  American  Law  Journal,  p.  381,  we  express- 
ed an  opinion,  from  the  evidence  then  before  us,  that  the  charge  against 
Counsellor  Philips,  which  imputed  to  him  the  offence  of  **  defending 
Courvoisier,  by  attempting  to  show,  after  the  prisoner  had  confessed  his 
guilt  to  Mr.  Philips,  that  the  crime  was  committed  by  others,  was  dis- 
proved. It  was  not  our  intention,  at  the  time,  to  endorse  the  profession- 
al conduct  of  Mr.  Philips,  in  defending  a  prisoner  after  he  had  confeued 
his  guilt  to  his  Counsel,  but  merely  to  give  him  the  benefit  of  an  acquittal 
of  tbe  aggravated  crime  of  attempting  to  throw  the  suspicion  of  guilt  upon 
parties  known  by  himself  to  have  been  entirely  innocent.  The  examina- 
tion of  the  subject,  which  hns  recently  been  made  in  England  by  editors 
and  others  who  have  taken  a  part  in  the  discussion,  leaves  great  reason  to 
believe  that  we  were  mistaken  in  the  opinion  we  expressed  in  favor  of 
Mr.  Philips,  limited  and  cautious  as  it  was.  His  friends  now  take  de- 
fence for  him  under  Lord  Brougham's  celebrated  rule  of  professional 
morality  that  tbe  advocate  **  should  feel  do  other  duties,  obey  no  other 
calls  than  those  which  attend  him  in  the  capacity  of  the  advocate.'*  In  1 
American  Law  Journal  307,  Judge  Lewis,  in  deciding  the  case  of  Mish- 
ler  dc  Uertsler  vs.  Baumgsrdner,  pronounced  Lord  Brougham's  rule 
**  UDsottod  in  professional  morality."  We  regret  tA  perceive  that  our 
brethren  in  England  should  entertain  any  difference  of  opinion  upon  the 
questioB  whether  a  Coansellor  can,  consistently  with  sound  morals^  attempt 
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to  procure  the  acqoittal  of  one  who  has,  in  sane  miod,  rolantarily  confeM- 
ed  his  guilt  to  his  advocate.  There  is  bat  one  rule  of  morality  for  law- 
yers and  laymen.  No  man  has  a  right  to  expect  an  ad? ocate  to  offend 
his  God  and  disgrace  the  profession  by  an  effort  to  defeat  truth  and  jus- 
tice. And  no  advocate,  with  a  knowledge  of  his  client's  guilt,  can  so  limit 
his  exertions  as  to  be  **  faithful  to  his  client,**  and  at  the  tame  time  to  be 
true  to  the  spirit  of  his  obligation  to  **  use  no  falsehood.** 


ELECTION  OF  JUDGES  IN  PENNSYLVANIA. 

The  amendment  to  the  ConttitutioD,  providiug  for  the  election  of  Judges  by 
the  People^  finally  patted  the  Houte  of  Repretentativet,  on  Tharaday,  March 
14,  1850,  by  a  vote  of  92  to  3 !  It  had  previoutly  patted  the  Senate,  and  now 
the  amendment  only  reqniret  to  be  ratified  by  the  People,  to  becom)  a  part  of 
the  Conttitation  of  the  State.  That  it  will  receive  the  approbation  of  the 
People,  by  a  very  large  majority,  there  it  no  doobt. 


JSm  |)ttbluattoti0. 

A  Trbatisb  oif  CaiMM  aicd  Mm uBinAiroEf .  By  Sir  William  Oldnall 
Ruseell,  Kot,  Ute  Chief  Justiee  of  Beacal.  By  Charles  Spreogel 
Greaves,  Esq.,  of  Lincoln's  Inn  and  the  Inner  Temple,  Barrister  at 
Law,  and  a  &f aftstrate  for  the  County  of  Stafford.  Sixth  American 
from  the  third  IiondoD  edition,  with  the  Notes  and  References  con- 
tained in  the  former  American  editions  by  Daniel  Davis  and  Theroo 
Metcalf,  Esqrs.  And  with  additional  Notes  and  References,  Inr 
George  Sharswood.  In  two  volumes.  Philadelphia:  T.  &  J.  W- 
Johnson,  Law-Booksellers,  No.  197  Chesnut  street.    1S50. 

The  demand  for  a  new  edition  of  this  work  attests  the  professional  es- 
timation in  which  it  is  held.  Of  late  years  we  have  had  many  Treatises, 
American  and  English,  on  the  simple  but  fruitful  law  of  Criminal  Juris- 
prudence. But  notwithstanding  all  these,  one  of  the  most  voluminous 
works  still  holds  its  original  place,  and  is  still  read,  studied,  and  relied 
upon  by  the  Bar.  The  work  itself  is  as  complete  and  accurate  a  digest 
and  collection  of  the  law  upon  the  several  branches  of  which  it  professes 
to  treat  as  is  practicable.  The  professional  reader  will  here  find  every 
thing  that  he  can  wish ;  the  eariiest  cases,  decisions  and  text  writers  have 
been  diligently  searched,  collected  and  digested ;  the  very  fountains  and 
sources  of  the  crown  law  have  been  sought  out,  and  may  here  be  found. 
The  modern  English  and  American  decisions  are  also  nkc^  either  io 
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the  text  or  the  notes,  with  much  care  and  a  reasonable  degree  of  fulness. 
The  learned  editor  has  departed  from  the  practice  of  omitting  portions  of 
a  foreign  book  on  the  ground  of  the  inapplicability  of  the  chapters  to  the 
law  of  this  country.  All  the  chapters  heretofore  omitted  have  now  been 
reprinted  in  fall,  and  the  work  fairly  and  entirely  given  to  the  profession 
as  it  came  from  the  hands  of  its  learned  and  distinguished  author,  enrich- 
ed by  the  learned,  accurate  and  useful  notes  of  Mr.  Justice  Sharswood. 


A  Syllabus  of  the  Law  of  Land  Office  Titles  in  Pennsylvania.  By 
Joel  Jones.  Philadelphia:  Published  by  Henry  Perkins,  22  South 
Fourth  street.    1850. 

This  raccinct  little  compend  is  the  work  of  the  Hon.  Joel  Jones,  who 
ibr  aeaie  years  presided  over  the  District  Court  of  the  city  of  Philadel- 
phla»  where  his  urbanity  and  professional  learning  were  highly  satisfacto- 
ry to  the  members  of  that  Bar.  He  is  now  Mayor  of  the  city  of  Phila- 
d^hia,  and  amid  all  his  varied  and  constant  avocations  in  that  responsible 
tod  harraisiiig  office,  has  found  time,  with  the  true  love  of  the  thorough 
bred  lawyer,  to  prepare  this  work  on  a  somewhat  complicated  if  not  intri* 
cate  branch  of  legpd  learning  in  this  Commonwealth.  He  tells  us  in  his 
preface  that  *'  This  work  is  a  mere  initiatory  compend  of  the  most  impor- 
tant principles  of  the  Law  of  Land  Office  Titles  in  Pennsylvania,  design- 
ed ehaefly  for  the  use  of  students,  and  adapted  to  their  wants.  It  was 
not  the  deugn  of  the  author  to  treat  any  branch  of  the  subject  at  length, 
hat  to  give  an  abridged  yet  accurate  expression  of  the  principal  acts  of 
A««mbly  and  decisions  of  the  Courts  relating  to  the  subject 

A  considerable  part  of  the  matter  was  delivered  in  a  couHe  of  Lectures 
a  few  years  ago,  before  the  Law  Academy  of  Philadelphia.  In  preparing 
it  for  the  press,  the  form  has  been  somewhat  changed^-epme  of  the  topics 
treated  more  at  length,  and  a  few  added.  Those  who  are  well  versed  in 
this  branch  of  the  law  will  observe,  no  doubt,  some  omissions ;  but  the 
design  of  the  author  will  be  attained,  if  the  way  of  the  student  to  explore 
the  sources  of  this  branch  of  the  law  is  made  plain  and  easy. 

The  Law  of  our  Land  Office  Titles  does  not  form  a  part  of  the  course 
of  study  usually  prescribed  for  admission  to  the  Bar.  Yet  it  is  neither 
abstruse  nor  difficult ;  and  if  it  wore,  it  should  not  be  overlooked  by  those 
who  aspire  to  a  scientific,  systiematic,  and  thorough  knowledge  of  the 
laws  of  the  Commonwealth.'* 

The  subject  of  land  law,  always  an  interesting  one,  has  attracted  con- 
siderable attention  in  our  State.  In  1810  the  late  Charles  Smith,  Esq., 
prepared  a  note  embracing  a  history  of  land  titles  up  to  that  time.    (2 
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Smith  Laws  p.  106,  307.)  This  wif  printed  under  the  authority  of  the 
Legislature.  This  note  contained  a  collection  of  most  Taluable  materials ; 
the  industry  and  research  of  the  learned  editor  hafing  brought  to  light 
in.iuy  important  documents  and  facts  that  had  lain  buried  in  the  archives 
of  the  Land  Office,  almost  useless  to  thoso  of  the  public  who  were  inter- 
ested ill  the  study  or  use  of  our  system  of  land  laws.  It  also  presented 
for  the  first  time  the  manuscript  notes  of  the  late  Judge  Yeates  of  the  de- 
cisions of  the  Supreme  Court  of  this  State  on  that  subject,  which  have 
been  always  esteemed  of  high  value,  from  the  eminent  abilities  of  that 
learned  Judge,  and  hi6  special  acquaintance  with  the  course  of  land  laws 
before  the  revolution  as  well  as  after ;  and  which,  with  others,  have  been 
since  published  in  his  Reports.  To  the  learned  and  accurate  note  of 
Mr.  Smith,  twery  one  who  has  to  deal  with  our  land  laws  must  become 
indebted ;  nor  can  any  one  expect  to  attain  an  acquaintance  with  them, 
without  the  careful  study  of  it.  In  1838,  the  Hon.  Thomas  Sergeant  pre- 
pared a  View  of  the  Land  Laws  of  Pennsylvania.  This  was  an  effort  to 
suf^ly  the  deficiency  and  fill  up  the  void  which  thirty  years  of  legislatioB 
and  adjudication  had  made,  during  which  time  disputed  points  had  been 
■ettled  and  much  light  bad  been  thrown  on  the  doctrines  of  the  land  law 
by  the  learning  and  diligence  of  both  the  Bench  and  the  Bar.  The  Trea- 
tise of  the  learned  Judge  has  always  been  esteemed  by  the  profession. 

Within  the  year  last  past  the  Hon.  Charies  Huston,  late  a  Justice  of 
the  Supreme  Court  of  the  State,  as  the  last  act  of  a  long  and  useful  life, 
has  given  to  the  profession  bis  Essay  on  the  History  and  Nature  of  Orig- 
inal Titles  to  Land  in  the  Province  and  State  of  Pennsylvania,  published 
at  Philadelphia  by  the  Messrs.  Johnson,  a  book  containing  many  valuable 
documents  and  much  and  varied  learning  on  the  subject  of  the  land  laws, 
and  to  which  the  diligent  student  will  hereafter  resort  as  a  store  house  of 
erudition.  Within  a  few  months  after  its  publication  the  venerable  Judge 
passed  to  his  grave. 

And  now,  n  1860,  yet  another  and  a  third  judge,  "  a  living  oracle  of 
the  law  of  the  lund  whose  knowledge  is  derived  from  experience  and 
study  from  the  viginti  annorum  lucubrationes  which  Kortescoe  mentions** 
gives  to  his  professional  brethren  a  Syllabus  of  the  Law  of  Land  Office 
Titles  in  Pennsylvunia.  a  book  which  will  be  studied  with  satisfaction  both 
by  the  student  afui  the  practitioner,  and  which  will  guide  the  one  and  in- 
form the  otht  r. 
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Vim  Sork  Sttprettu  Court 


THB  NOBTHBBN  BAIL-BOAD  COMPANY  m.  JAMI8  DUANI. 

Ai  ike  January  Chneral  Term  keld  at  Balstan  Spa^  in  Sara- 
toga  County  9  before  WiUard,  Hand  and  Cady^  Ju$tice$. 

1.  An  alteration  iu  the  cbtrter  of  a  Rail-Boad,  made  bj  the  Logiflatiune,  om 
the  appUoation  of  the  Direoton,  in  a  case  where  a  right  to  alter  the  charter  ia 
reaerred  to  the  Legiilatttre,  doea  not  abtoWe  a  tabforiber  to  the  atock  fhmi  hit 
obligation  to  pay  future  inatalmentf,  althongh  tuch  alteration  be  made  without 
the  oonaent  of  tuch  eubacriber,  provided  the  alterationa  be  auoh  that  the  Dt- 
reetora  in  appljriiig  for  them  are  guilty  of  no  breach  of  truat  towarda  auch  aub- 
aeriber,  or  auch  company. 

S.  B  Mtms  that  alterationa  in  a  charter  made  by  the  Legitlature,  not  prejudi- 
cial to  any  stockholder,  afford  no  bar  to  a  recoTery  on  the  ttock  aubacription^ 
and  eridenoe  tending  to  shew  the  object,  intentk>n  and  effect  of  each  altera 
tioiia  ia  adoiiaaible. 

3.  Where  the  charter  to  a  BaiUBoad  corporatien  contained  a  clauie  author 

Vol.  IX.— No.  27. 


Digitized  by 


Google 


^W  KEW    VOK;i   SUPREME   COURT. 

if  ing  U.e  DIrectorf .  iu  cam  of  non-payniMit  of  the  ioAUlmmiUi  npoa  the  ttoek 
tHjbMTjptioBf ,  tf  tbey  tludl  b«  required  to  be  peid,  to  declare  the  forfeitore  of 
the  ftock  aod  all  prevlooa  pajmenta,  it  waa  hcrld.  that  an  action  lay  to  recover 
tke  ioftalneDta  at  they  fail  doe,  althoagh  there  was  no  exprem  pitNniie  to  pej. 
4.  The  forfeiture  it  a  cnmnlat^Te  remedy. 

This  action  was  brought  to  recover  several  instalments 
dae  to  the  plaintiffs,  on  twenty  shares  of  stock  subscribed 
by  the  defendant,  under  the  act  incorporating  the  plain- 
tiffs, passed  May  14,  1845,  <L.  of  1845  p.  351.)  It  was 
commenced  and  put  at  issue  under  the  code  of  1848.  The 
complaint  states,  that  after  the  commissioners  opened 
their  books,  as  required  by  the  statute,  the  defendant,  on 
or  about  the  1st  day  of  January,  1846,  <*  did  subscribe 
for  twenty  shares  of  the  said  stock,  amounting  to  the  sum 
of  ten  hundred  dollars,  and  thereby  promised  to  take 
twenty  shares  of  the  said  stock  subject  to  the  conditions, 
requirements,  liabilities  and  benefits  of  the  said  act,  and 
said  defendant  then  and  there  paid  $250  upon  each  share 
of  said  stock  so  subscribed  by  him  as  aforesaid/*  It  then 
sets  out  the  different  calls  for  instalments,  and  notice 
thereof,  and  the  neglect  and  refusal  of  the  defendant  to 
pay. 

The  answer,  after  admitting  the  organization  of  the 
plaintiffs,  as  a  eorponilioD,  asd  the  defendant's  sabscrip- 
tion  to  tbe  stock,  the  several  calls  for  initalmentSi  and 
his  reftisal  to  pay,  says,  that  the  defendant  subscribed  for 
the  eonstroetion  of  a  Rail-road  firom  Ogdensburgh  to 
Lake  Champlain,  as  provided  for  by  the  act  of  Hay  14, 
1845,  and  for  no  other  purpose ;  that  his  subscription  was 
made  with  reference  to  the  powers,  privileges,  obligations 
and  liabilities  in  and  by  the  act  created  and  declared,  and 
also  in  and  by  the  act  to  provide  for  the  construction  of  a 
3lail-road  from  Attica  to  Buffalo,  passed  May  8, 1836,  and 
which  is  recited  in  and  made  a  part  of  the  plaintiffs  char- 
ter. 

The  answer  then  sets  up  that  after  the  defendant's  sub- 
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scriptioD}  and  before  any  payment  by  any  of  the  subscri- 
ber8»  the  Directors,  without  his  knowledge,  applied  to 
the  Legislature  for  an  alteration  of  their  charter,  and  that 
body  by  the  act  of  9th  March,  1847,  passed  an  act  enti- 
tled, '*  An  Act  to  amend  the  act  incorporating  the  North- 
em  Rail-Road  Company,"  and  thereby  authorized  them 
to  borrow  money  for  the  construction  of  their  rail-road, 
to  an  amount  not  exceeding  one  half  the  sum  paid  in  by 
its  stockholders,  and  also  to  pay  interest  to  stockholders 
for  stock  payments  made  by  them  beyond  general  calls, 
upon  condition  that  the  company  should  construct  their 
road  with  the  heavy  iron  rail,  weighing  at  least  56  pounds 
to  the  lineal  yard,  and  whereby  said  corporation  are  fur- 
ther authorized  to  construct  one  or  more  branch  lines, 
and  the  construction  and  regulation  thereof  to  be  subject 
to  all  the  provisions  of  the  act  of  1845 ;  and  it  alle;s:c$  that 
the  plaintiffs  have  accepted  the  amendments  aiul  acted 
under  them ;  wherefore  the  defendant  insists  that  he  is 
exonerated  and  discharged  from  his  subscription. 

The  reply  of  the  plaintiffs  is,  that  by  the  original  char- 
ter, the  Legislature  reserved  a  right  to  alter  it ;  that  the 
company  has  not  yet  accepted  the  act  of  1847,  and  that 
there  is  nothing  in  that  act*,  which  discharges  the  defend- 
ant from  his  subscription. 

The  cause  was  tried  at  the  St.  Lawrence  Circuit  in  June 
1849,  before  Mr.  Justice  Harris.  On  the  trial  the  organ- 
ization of  the  company  was  shewn,  and  also  the  various 
steps  which  had  been  taken  by  them  towards  the  con- 
struction of  their  road.  It  was  shewn  to  be  for  the  in- 
terest of  the  company  to  use  the  heavy  rail,  and  that  the 
Directors  had  intended  to  use  it  before  the  act  of  March 
9, 1847,  was  passed. 

Several  objections  were  raised  by  the  defendant  to  the 
plaintiffs  right  of  recovery,  none  of  which  need  be  stated 
but  the  one  on  which  the  learned  Justice  directed  a  ver- 
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diet  tbr  the  defendant.  He  decided  that  the  second  section 
of  the  amendatory  act  was  such  a  departure  from  the  pre- 
vious charter  of  the  company,  as  to  entirely  absolve  the 
stockholders  from  all  liability  upon  stock  subscriptions, 
and  on  that  ground  directed  a  verdict  for  the  defendant. 
To  which  decision  the  plaintiffs*  counsel  excepted. 

The  plaintiffs*  counsel  offered  to  prove  that  no  action 
by  the  company  liad  ever  been  had  upon  the  construction 
of  branch  lines,  nor  had  that  part  of  the  act  been  adopted 
in  any  manner  by  the  company ;  that  the  Northern  Rail* 
Road,  for  a  part  of  its  length,  runs  within  a  mile  of  the 
Canada  line,  and  that  at  the  time  of  the  passage  of  the 
act,  it  was  in  contemplation  by  the  people  of  Canada  to 
build  two  lines  of  rail-road  from  the  Province  line,  thus 
near  this  road,  to  Montreal,  and  that  the  intention  of  this 
amendment  was  to  give  this  company  the  right ,  by  a  short 
branch,  to  connect  with  one  or  both  of  those  roads.  The 
learned  Justice  rejected  the  offer,  to  which  the  plaintiffs 
again  accepted.  The  plaintiflBi  have  appealed  from  the 
decision  at  the  Circuit,  on  a  bill  of  exceptions,  and  they 
now  ask  for  a  new  trial. 

James  and  Brown  for  the  plaintiff. 

John  Hutton,  for  defendant. 

WiLLARD,  J.  The  second  section  of  the  act  of  March 
9, 1847,  (L.  p.  18,)  amending  the  plaintiff's  charter,  is  in 
these  words:  **  The  said  company  (the  plaintiffs)  is  here- 
by authorized  to  construct  one  or  more  branch  lines  of 
rail-road,  to  connect  the  line  authorized  to  be  constructed 
by  the  act  above  mentioned,  with  one  or  more  lines  of 
rail-road  to  be  constructed  in  Canada  East ;  such  branch 
lines,  and  the  construction  and  regulation  thereof,  to  be 
subject  to  all  the  provisions  of  the  act  incorporating  said 
company,  passed  as  above  mentioned." 

It  is  not  alleged  in  the  answer,  nor  was  it  proved  or 
the  trial,  that  the  alterations  of  the  plaintiffs'  charter,  per  - 
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mitted  by  the  section  just  quoted,  would  be  prejudicial  to 
the  defendant,  or  any  of  the  other  stockholders,  if  the 
same  should  be  adopted  by  the  company.    The  question, 
therefore,  raised  by  the  first  exception,  is,  whether  an 
act  of  the  Legislature  which  authorizes  a  rail-road  incor- 
poration to  connect  itself,  by  one  or  more  branch  lines  to 
other  rail-roads  in  its  vicinity,  is,  per  ie^  such  an  altera- 
tion of  the  contract  of  a  subscriber  to  the  stock  of  the 
company  as  to  absolve  him  from  his  subscription,  unless 
his  prior  assent  to  such  alteration  be  shewn.    Under  the 
original  charter,  ^  18  of  L.  of  1836,  p.  326,  the  plaintiffs 
"  had  a  right  to  cross,  intersect,  join,  or  unite  with  any 
rail-road  company,  canal  company,  or  private  company, 
when  associated  under  any  law  of  ikit  Staie^^^  &c.    The 
amendment  was  supposed  to  be  necessary  to  enable  the 
plaintiffs  to  connect  their  road  with  one  or  more  which 
might  be  constructed  in  Canada  East.  In  the  case  of  the 
Harford  and  New  Haven  Rail-road  Company  vs.  Cross- 
welli  5  Hill  383,  the  alteration  in  the  charter  introduced 
an  entire  new  line  of  business,  by  allowing  the  company 
to  purchase  and  charter  steamboats  to  an  amount  not  ex- 
ceeding two  hundred  thousand  dollars.    This  was  held 
to  be  such  an  alteration  as  absolved  the  stockholders  who 
did  not  assent  to  it,  from  their  subscriptions  to  the  origi- 
nal stock.    But  Nelson  Ch.  J.,  in  delivering  the  opinion 
of  the  Court,  concedes,  that  some  formal  alterations  of  a 
charter,  or  those  which  are  clearly  beneficial,  or  at  least 
not  prejudicial  to  the  stockholders,  do  not  work  this  con- 
sequence.   In  the  last  mentioned  case,  the  amendatory 
act  increased  the  capital  stock  of  the  company  two  hun- 
dred  thousand  dollars.    In  effect,  it  made  a  new  contract 
between  the  corporation  and  its  stockholders.    The  de- 
fendant might  have  been  willing  to  incur  the  hazard  of 
becoming  a  common  carrier  of  passengers  and  freight,  on 
a  rail-road,  for  the  sake  of  the  anticipated  benefits,  but 
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averse  to  increasing  that  responsibility  by  connecting  witli 
it  the  business  of  a  common  carrier  by  water.  But,  in 
tlie  present  case»  no  snch  change  was  contemplated.  The 
identity  of  the  plaintiflls  road  was  not  affected  by  the  act. 
The  termini  continued  the  same.  The  stocks  remained 
unaltered  in  amount.  No  new  burthen  was  cast  upon  the 
company  which  they  were  compelled  to  perform.  A  pri- 
vilege merely  was  conceded  to  them,  apparently  advan- 
tageous to  their  interest,  and  which  they  were  at  liberty 
to  accept  or  decline  at  their  pleasure.  Unless  every  act 
of  the  Legislature  affecting  a  corporation,  passed  between 
subscribing  for  stock  and  payment  thereof,  will  discharge 
the  subscription,  the  act  in  question  cannot  have  that  ef- 
fect. On  the  doctrine  laid  down  by  the  learned  Judge,  at 
this  Circuit,  the  general  rail-road  act  of  1848,  would 
discharge  every  stockholder  who  had  not  paid  up  his  sub- 
scription. The  general  act  imposes  duties  and  obligations 
upon  companies,  previously  formed,  unknown  to  the 
original  charter,  and  which  could  not  have  been  anticipa- 
ted by  the  stockholders  when  they  inquired  for  stock. 

The  stock  subscription  in  this  case  was  declared  to  be 
iubf'ect  to  the  conditiom^  reqnirementSi  Uabilitiei  and  benejiti 
of  the  act — [the  charter] — one  of  the  conditions  of  which 
was  that  the  Legislature  might  at  any  time  alter  or  repeal 
it.  The  passing  of  the  act  of  the  9th  of  March,  1847, 
amending  the  original  act  of  incorporation,  did  not  im- 
pair the  contract  entered  into  between  an  individual  sub- 
scriber for  the  stock  and  the  corporation.  There  was  no 
stipulation  entered  into  between  the  corporators  and  the 
corporation,  that  the  Legislature  should  not  exercise  the 
power  which  they  had  reserved  to  themselves.  On  the 
contrary,  it  must  be  presumed  to  have  entered  into  the 
contemplation  of  the  stockholders,  when  they  subscribedt 
that  the  charter  might  be  altered  before  the  company 
completed  their  road.    In  this  respect  also,  this  case  dif- 
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fere  from  the  Hartford  k,  New  Haven  Raii-road  vs.  Croi 
well,  iufra.    No  such  clause,  authorizing  the  Legislature 
to  alter  the  charter,  was  contained  in  their  act  of  incor- 
poration; and,  of  course  any  alteration  would  be  invalid 
unleas  made  on  the  application  of  the  company. 

But  while  it  is  conceded  that  the  Legislature  have  ttie 
right,  on  their  own  motion,  to  alter  the  charter  of  the 
plaintiflb,  without  invalidating  any  subscription  of  the 
•toddiolders,  still,  it  is  insisted,  that  if  such  amendatory 
act  be  pasted,  on  the  application  of  the  Directors,  it  cer- 
tainly absolves  the  stockholders  from  all  liability  upon 
their  stock  subscription.    The  learned  Justice  who  tried 
this  cause  i^ppears  to  have  been  of  this  opinion.    In  this 
we  think  he  erred.    The  only  ground  on  which  the  alter- 
ation of  a  charter  on  the  application  of  the  Directors 
should  be  treated  as  impairing  the  right  of  the  Directors 
to  enforce  a  stock  subscription  is,  that  such  application 
was  made  in  Araud  of  the  rights  of  the  subscribers,  and 
wag  a  breach  of  trast.    The  Directora  are  trustees  for 
the  company.    They  are  bound  to  consult  and  to  promote 
its  interest.    If  an  alteration  of  the  charter,  beneficial  to 
the  company,  can  be  obtained,  it  is  their  duty  not  only  to 
assent  to  it,  but  perhaps,  also,  to  petition  for  it.    If  such 
alteration  would  be  so  far  prejudicial  to  the  interest  of 
the  company,  that  an  assent  to  it  by  the  Directors  would 
be  a  breach  of  trust,  the  stock  subscriber  may,  in  such 
ease,  successfully  resist  an  action  brought  by  the  former 
to  enforce  payment  for  the  stock.    This,  we  apprehend, 
is  the  true  principle  on  which  the  cause  should  be  placed. 
It  was  not  shewn  that  the  plaintiffs.  Directors  in  this  case, 
vidated  any  trust  reposed  in  them  by  assenting  to  the 
amendatory  act ;  and,  hence  the  subscribers  are  not  ab- 
solved from  their  subscription. 

We  have  hitherto  treated  the  subject  as  if  a  Legislative 
alteration  of  a  charter,  made  on  the  application  of  the 
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Directors,  prejadicial  to  the  company,  and  without  the 
assent  of  the  individual  subscribers,  absolved  the  latter 
from  their  contract,  if  such  application  of  the  Directors 
amounted  to  a  breach  of  trust.  The  cases  on  this  sub- 
ject, in  our  sister  States,  have  not  been  uniform.  In  some 
of  them,  the  alteration  of  the  charter  has  been  treated  as 
an  alteration  of  the  contract ;  in  others,  it  has  not  been  so 
regarded.  Thus  in  Pennsylvania,  in  Ervin  vs.  The  Turn- 
pike Company,  (2  Penn.  Rep.  466,)  the  subscriber  was 
held  bound,  notwithstanding  a  change  in  the  location  of 
the  road  made  by  an  act  of  the  Legislature  against  his 
remonstrance,  and  obviously  to  his  prejudice.  In  Gray 
vs.  The  Monongahela  Navigation  Company,  (2  Watts  & 
8erg.  156,)  the  same  learned  court  held,  that  an  altera- 
tion in  the  charter,  by  which  additional  privileges  were 
granted  to  the  corporation  was  not  such  a  violation  of 
the  contract  of  subscription  as  would  relieve  the  subscri- 
ber, although  the  additional  privileges  might  extend  the 
liabilities  of  the  company,  and  thus  incidentally  affect  him. 

The  cases  cited  fVom  Massachusetts,  arose  under  their 
turnpike  acts,  and  are  not  applicable.  The  Middlesex 
Turnpike  Corporation  vs.  Larke,  8  Mass.  268,  turned 
upon  a  question  of  pleading.  The  plaintiffs  declared  on 
an  express  contract,  and  were  bound  to  prove  it  as  laid. 
The  defendant  had  engaged  to  pay  assessments  for  mak- 
ing a  turnpike  in  a  certain  specified  direction.  The  Le- 
islature,  on  the  application  of  the  company,  but  without 
the  defendant's  assent,  altered  the  course  of  the  road. — 
The  promise  to  pay  assessments  to  build  the  road  in  one 
direction,  did  not  warrant  a  recovery  tor  assessments  made 
to  build  a  road  in  another  direction.    See  10  Mass.  884 

Assuming  the  law  to  be  as  decided  by  this  Court  in  5th 
Hill  382,  iupraf  we  think  the  learned  Judge  erred  in  rul- 
ing, that  the  amendatory  act  worked  a  discharge  of  the 
defendant's  contract. 
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11.  We  think  the  learned  Judge  erred  also,  in  rejecting 
the  plaintiffs'  offer  to  prove  that  the  second  section  of  the 
amendatory  act  had  not  been  accepted  by  the  company, 
or  acted  upon  by  them ;  and,  in  rejecting  the  offer  to 
prove  the  reasons  and  intentions  of  the  amendments  of 
the  charter.  The  evidence  offered  and  rejected,  tended 
to  shew  that  the  privilege  granted  to  the  company,  by  the 
act  allowing  the  construction  of  branches  to  sach  road  as 
should  be  built  in  Canada  East,  leading  from  the  Canada 
line  to  Montreal  was  advantageous  to  the  company  and 
the  defendant,  as  one  of  the  stockholders.  If  the  princi- 
ple on  which  the  plaintiffs  were  defeated,  be,  that  they 
assented  to  an  alteration  in  the  charter,  prejudicial  to  the 
defendant,  against  his  consent,  surely  the  plaintiffs  should 
be  permitted  to  shew  in  reply,  that  no  such  consequen- 
ces were  intended  or  accomplished,  and  that  the  altera- 
tion was  in  fact  beneficial  to  him. 

These  two  points  are  all  that  properly  arise  on  this  bill 
of  exceptions.  On  another  trial,  there  are  other  ques- 
tions which  may  again  arise,  upon  which,  as  they  have 
been  discussed  by  counsel,  a  few  words  may  be  said. 

(1st.)  It  is  urged  that  the  only  remedy  of  the  company 
against  a  defaulting  stockholder  is  the  forfeiture  of  his 
stock  and  previous  payments,  under  the  14th  section  of 
the  act  of  1836,  p.  319.  Such  seems  to  be  the  rule  in 
Massachusetts,  when  there  is  no  express  promise  to  pay 
the  amount  of  the  subscription ;  6  Mass.  40.  8  do.  138. 
10  do.  327,  Slc.  In  this  State,  the  plaintiffs  have  been 
allowed  to  elect  either  remedy.  The  cases  on  this  point 
are  uniform  for  nearly  half  a  century.  Union  Turnpike 
vs.  Jenkins,  1  Caine's  R.  381.  S.  C.  in  Error  1  C.  C.  in 
Error  86.  9  J.  R.  217.  14  do.  238.  14  Wend,  20.  Herk. 
Maa.  Co.  vs.  Small,  21  Wend.  275,  S.  C.  2  Hill  127.  21 
Wend.  296. 

(2nd.)  It  is  contended  that  here  was  no  express  prom- 
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ise  to  pay;   that  the  defendant  merely  subscribed  for 
twenty  shares  of  stock,  J&c,  and  did  not,  in  terms,  prom- 
ise to  pay  the  amount ;  and  that  the  remedy  is  by  a  for* 
feitnre,  Sec.    The  3rd  section  of  the  charter  (L.  of  1845, 
p«  351)  declares  that  the  capital  of  the  company  shall  be 
two  million  dollars  divided  into  shares  of  fifty  dollars 
each,  and  it  appoints  commissioners  to  receire  the  sub- 
scriptions and  distribute  the  stock.    The  4th  section  re* 
quires  a  payment  of  two  dollars  and  fifty  cents  on  each 
share,  at  the  time  of  the  subscription.    The  14th  section 
(L.  of  1836,  p.  325)  enacts,  **  that  it  shall  be  lawful  for  the 
Directors  to  require  payment  of  the  sums  to  be  subscribed 
to  the  capital  stock  at  such  time  and  in  such  proportions, 
and  on  such  conditions  as  they  shall  see  fit,  under  the 
penalty  of  the  forfeiture  of  their  stock  and  of  all  previous 
payments  thereon,"  Sec.    It  has  already  been  shewn  that 
forfeiture  is  only  a  cumulative  remedy.    In  the  case  of 
the  Herkimer  Man.  Co.  vs.  Small,  sutfra,  the  stock  sub- 
scription was  exactly  like  the  one  in  this  case,  and  as- 
sumpsit was  held  to  be  well  brought  thereon.    The  law 
will  raise  a  promise  on  the  part  of  the  defendant  to  pay 
the  amount  of  the  share  for  which  he  subscribed,  and 
which  the  act  requires  him  to  pay.  Proof  of  the  subseri^ 
tion  will  support  an  allegation  of  a  promise  in  the  plead- 
ing. 

We  think  the  judgment  of  the  Circuit  Court  should  be 
reversed,  and  a  new  trial  be  granted.  The  costs  of  the 
reversal  to  abide  the  event  of  the  suit. 

Cady,  Justice,  concurred. 

Hand,  Justice,  dissented. 
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0tt|ireme  Court  of  IXtm  fiork. 
Mm^oe  Special  Thrm,  July,  1848.     WeUe$,  fuitice. 

THB  PBOPLB.  ex  rd.  OWBN  AND  0THBR8  m.  DAVISON. 

8.  C.  4  BARBOUR  109. 

1.  Whftt  •Ota,  commiltod  hj  the  defendant  in  an  ejectment  luit,  wtil  be  eea- 
tidered  aa  aoBonnting  to  wuU,  proper  to  be  reatrained  by  an  order  of  the  Ooort, 
under  the  atatnte,  npon  the  application  of  the  plaintiff:  where  the  defendant 
baa  been  in  poaaeaaion  for  man/  jeara,  claiming  the  premitet  in  fee,  in  hia  own 
right,  and  in  boatilitjr  to  the  plaintiff. 

2.  A  peraen  in  poaaeaaion  of  land  under  each  ciroumatancea  ahoald,  ontii  he 
ia  legallj  e?ioted,  be  permitted  to  remain  in  the  fall  e^jojrment  thereof,  to  the 
extent  that  he  wonld  be  were  no  adverae  claim  aet  up ;  aubject  to  the  reatric- 
tioB  that  he  ahall  not  commit  a  permanent  and  laatiaf  i^my  to  the  inheritance. 

Previous  to  Oetober,  1845,  the  relators  commenced  an 
aedon  of  efectment  against  the  defendant  to  recover  the 
poesesnoB  of  certain  premises  in  the  town  of  Greece  in 
the  ooQBty  of  Monroe,  being  a  farm  of  aboot  145  acres, 
claiming  to  own  the  same  in  fee.  On  the  31st  of  October, 
1845,  the  late  Supreme  Conrt,  on  the  application  of  the 
plaintiffs  (the  relators)  made  an  order,  i:eciting  that  satis* 
factory  proof  had  been  made,  that  the  defendant  had  com- 
mitted waste  upon  the  premises  in  question  since  the 
commencement  of  the  said  action,  and  restraining  him 
fttun  the  commission  of  further  waste,  dec.  At  the  Moa- 
loe  general  term  held  in  March,  1848,  upon  an  ex  parte 
4ipplieatioB  of  the  relators  showing  that  the  defendant  had 
violated  the  order  by  cutting  down  and  carrying  away  the 
^growing  and  standing  timber  and  wood  upon  the  said 
premises,  since  the  service  upon  him  of  the  said  order,  an 
order  was  made  that  aa  attachment  issue  against  the  de- 
fendant.   At  the  Monroe  special  term  held  in  May,  1848, 
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at  which  the  attaehment  was  returnable,  the  relators  and 
defendant  appeared,  and  interro^tories  were  filed  by  the 
relators.    The  defendant  filed  his  answer,  in  which  he 
ftilly  purged  the  contempt  by  denying  or  explaining  the 
acts  of  waste  charged :  whereupon,  an  order  was  made 
on  motion  of  the  relators,  referring  it  to  the  clerk  of  Mon- 
roe county  to  take  and  report  the  proofs  of  the  respective 
parties,  touching  the  question  of  waste.    At  the  present 
term  the  referee  made  a  report  of  the  proofs  taken  by 
him,  consisting  of  the  depositions  of  some  eighteen  wit- 
nesses, and  containing  some  900  folios.    A  motion  was 
now  made  for  final  proceedings  against  the  defendant  for 
the  waste  alleged  to  have  been  committed,  which  motion 
was  resisted  upon  the  ground  that  the  proofs  did  not  es- 
tablish the  fact  that  the  defendant  was  guilty  of  the  com- 
mission of  waste. 
D.  B.  Beach  &  C.  Tucker,  for  the  relators. 
C.  M.  Lee  &  L.  Farrar,  for  the  defendant 
Welles,  J.    From  an  attentive  examination  and  con- 
sideration of  the  voluminous  proofs  returned  by  the  ref- 
eree, together  with  the  defendant's  answers  to  the  inter- 
rogatories, I  have  come  to  the  following  conclusions  of 
fact.    1st.  That  a  number  of  years  prior  to  the  time  of 
the  commencement  of  the  action  of  ejectment,  the  de- 
fendant took  possession  as  owner  of  the  premises  or  lot 
in  question,  which  was  then  in  a  wild  and  uncultivated 
state.    2.  That  about  the  same  time,  he  commenced  clear- 
ing up  and  improving  the  same,  and  continued  from  time 
to  time  so  to  clear  up,  improve,  and  cultivate  the  said  lot 
until  the  service  upon  him  of  the  order  of  the  31st  of  Oc- 
tober, 1845,  restraining  the  commission  ofwaste,  and  that 
since  that  time  he  has  also,  at  various  times  and  occa- 
sions, cut  down,  or  caused  to  be  cut  down  and  taken  away 
trees,  timber  and  wood  standing  and  growing  on  the  said 
premises.    3.  That  such  cutting  down  and  taking  away 


Digitized  by 


Google 


NEW  YORK  SUPREME  COURT.  493 

of  standing  trees  and  timber  has  been  principally,  if  not 
all,  done  in  the  regular  progress  of  clearing  and  improv- 
ing the  lot,  or  in  the  procuring  of  fencing  materials  for 
the  same,  and  that  soch  catting  and  clearing  were  not 
contrary  to  good  husbandry.  4th.  That  there  is  left  upon 
the  lot,  at  least  fifty  acres  of  wood  and  timber  land,  upon 
which  it  does  not  appear  that  any  trees  have  been  cut, 
and  which  is  a  sufficient  portion  of  the  lot  to  be  left  for 
the  purpose  of  wood  and  timber,  and  that  good  husband- 
ry requires,  or  would  admit  of,  the  residue  of  the  said  lot 
to  be  put  under  cultivation.  And  5th.  That  the  action 
of  ejectment  is  still  pending  and  undetermined,  and  that 
the  parties  thereto  respectively  claim  to  be  the  owners  of 
the  lot  in  fee. 

The  question  of  what  acts  are  to  be  deemed  waste,  has 
generally  arisen  between  the  owner  in  fee  and  the  tenant 
for  life  or  years ;  and  they  are  defined  to  be  such  acts  as 
occasion  a  permanent  injury  to  the  inheritance.  The  ques- 
tion in  the  present  case  arises  between  parties,  both  of 
whom  claim  to  be  the  owners  in  fee.  The  defendant  is 
and  has  been  for  many  years  in  possession,  claiming  in 
his  own  right  and  in  hostility  to  the  relators. 

The  statute  provides  that  *<  after  the  commencement 
of  any  action  for  the  recovery  of  land  or  for  the  recovery 
of  the  possession  of  any  land,  the  defendant  shall  not 
make  any  waste  of  the  land  in  demand,  pending  the  suit ; 
and  if  such  defendant  shall  commit  waste,  the  court  in 
which  the  suit  is  pending  shall  have  power,  on  the  appli- 
cation of  the  plaintiff,  to  make  an  order  restraining  the 
defendant  from  the  commission  of  any  ftirther  waste  there- 
on." (2  R.  S.  336,  ^  18.)  The  relation  in  which  the  de- 
fendant stands  to  the  relators,  who  are  the  plaintiffs  in 
the  ejectment  suit,  is  quite  as  favorable  as  that  of  the  ten- 
ant to  the  remainder  man  or  reversioner,  for  the  purpose 
of  determining  what  shall  be  considered  waste. 
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The  defendant  in  possesgion  claiming  title,  is  to  be  re- 
garded the  owner  of  the  premises,  against  all  the  world, 
until  a  better  title  than  his  shall  be  established  by  a  judi- 
cial determination ;  (The  People  vs.  Alberty,  11  Wend. 
160 ;)  and  if  there  is  any  difference  between  him  and  the 
tenant  in  this  respect,  it  is  in  favor  of  the  former.  At  any 
rate,  the  doctrine  as  to  what  shall  be  considered  waste, 
should  not  be  extended  as  against  him,  beyond  what 
would  be  proper  in  the  case  of  a  tenant  and  reversioner 
or  him  in  remainder.  I  think  the  rule  should  be  the  same 
in  both  cases.  Looking  at  this  case  in  that  light,  I  am 
not  prepared  to  say  that  the  conduct  or  acts  of  the  de- 
fendant amount  to  waste.  A  number  of  years  before  the 
commencement  of  the  ejectment  suit,  he  went  into  pos« 
session  as  owner  of  the  premises  in  question,  which  was 
a  lot  of  145  acres,  and  was  at  that  time  wholly  wild  and 
uncultivated.  All  that  he  has  done  since,  has  been  to  im- 
prove the  condition  of  the  land,  and  render  it  more  valaa- 
b]e,  to  whoever  shall  turn  out  to  be  the  true  ownen 

If  the  cutting  down  of  standing  trees  which  are  denom- 
inated timber  treeSf  or  the  doing  of  any  acts,  which  under 
other  circumstances  would  be  regarded  waste,  but  which 
in  such  case  were  necessary  to  the  regular  clearing  up 
and  improvement  of  the  lot,  so  as  to  put  it  in  proper  farm- 
ing condition,  according  to  the  rules  of  good  husbandry, 
are  to  be  adjudged  waste,  then  it  is  in  the  power  of  any 
one  who  might  choose  to  commence  an  action  of  eject- 
ment for  the  lot,  to  defeat  the  plans  of  the  defendant  for 
its  improvement  and  cultivation,  however  reasonable,  wise 
and  judicious  they  might  be.  Such  a  rule  would,  in  many 
cases,  greatly  impair,  if  not  wholly  destroy  the  value  of 
the  possession  of  the  defendant,  or  of  the  tenant  for  life 
or  years.  I  think  the  defendant  should  be  permitted  to 
remain  in  the  full  enjoyment  of  the  premises,  to  the  ex- 
tent he  would  be,  in  case  no  adverse  claim  was  set  up. 
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until  he  shall  be  legally  eyietedt  save  only,  that  he  shall 
not  be  allowed  to  eommit  a  permanent  or  lasting  injury  to 
the  inheritance.  The  very  term  waste,  implies  injury,  or 
4aBiage;  and  without  such  ingredients,  it  would  seem 
there  can  be  no  waste.  The  conduct  and  acts  of  the  de- 
fendant as  established  by  the  proof  in  this  case  do  not,  in 
my  judgment,  amount  to  such  injury. 

Should  the  defendant  in  his  process  of  clearing  the  land 
in  question,  continue  to  cut  down  timber  or  other  wood, 
so  as  to  encroach  upon  what  should  be  left  and  preserved 
as  necessary  to  keep  the  fences  and  other  erections  in 
repair,  and  for  fire  wood  for  the  use  of  the  occupant,  he 
would  probably  be  guilty  of  waste,  and  upon  application 
would  be  restrained  or  punished. 

The  motion  for  fhrther  proceedings  against  the  defend- 
ant should  be  denied,  and  he  should  be  discharged  fhim 
the  attachment;  but  as  the  question  is  of  somewhat  new 
impressmoB,  and  is  now,  I  believe,  presented  in  the  pre- 
sent  aspect  for  the  first  time,  no  costs  are  allowed  to  the 
defendant  as  against  the  relators. 

Motion  denied. 


3n  tl)e  0tt|)rcme  (Sonrt  of  (ennssbama. 

MARCH,  21,  1850. 
DAVIS  M.  FARR. 

WlMfTO  witiHTidt  are  fortiiiktd  to  a  ooatnetor  for  tfie  joint  uae  of  two  or 
more  •dQomuig  trafldiags,  ow  nod  hj  diffarent  penoiit,  Mpaimto  lidM  wutj  be 
ilod,  apportioiiiiig  the  proper  emowit  due  by  each  home. 

BuRNSiDE,  J.    Our  mechanics'  liens  are  now  perma^ 
nently  established  by  Legislative  enactment  and  judicial 
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decision.  It  has  become  a  part  of  our  system,  and  it  is 
oar  duty  to  mould  it  in  accordance  with  the  object  and  in- 
tention of  the  Legislature. 

In  the  case  before  us  the  buildings  were  adjoining  each 
other.  They  were  commenced  and  carried  on  together 
Senderling  had  engaged  with  Ward  and  Farr,  owner  of 
the  adjoining  lots,  to  erect  both,  houses,  and  find  all  the 
materials ;  and  he  purchased  lumber  indiscriminately  from 
the  plaintiffs  for  both  buildings.  Senderling,  the  contract- 
or, being  in  arrears  for  the  materials,  the  plaintiffs,  in  or 
der  to  secure  their  debt,  divided  their  claim  and  filed  sep- 
arate liens  against  each  building,  on  account  of  tlie  lum- 
ber sold  to  Senderling.  By  a  writing  at  the  foot  of  their 
account,  they  made  the  apportionment  equally  to  each 
building,  as  follows:  **  The  materials,  tfc.,  mentioned  in 
the  foregoing  bill  of  particulars,  were  furnished  for,  and 
used  about  the  joint  construction,  as  well  of  the  building 
mentioned  in  the  annexed  lien,  as  of  the  building  adjoin- 
ing to  the  north  of  the  same,  and  of  which  George  Ward 
is  the  owner  or  reputed  owner,  and  the  said  John  C.  Sen- 
derling is  the  contractor,  and  against  which  said  adjoining 
building  a  lien  is  filed  to  the  present  June  Term,  1847,  of 
this  court ;  and  the  annexed  lien  is  filed  for  an  equally 
apportioned  part  of  the  above  sum  of  $667  36. 

The  lien  was  filed  on  the  Ist  July,  1847,  to  which  Farr 
filed  an  afiidavit  of  defence,  alledging — 1st.  That  the 
lumber  was  furnished  by  the  claimants  indiscriminately  to 
both  houses,  and  that  he  is  advised  no  claim  for  lumber 
so  furnished  can  be  maintained  under  the  existing  laws 
of  this  Commonwealth.  That  no  part  of  the  said  lumber 
was  furnished  to,  or  delivered  upon  the  credit  of  defend- 
ant's building  specifically,  but  was  furnished,  as  appears, 
collectively  to  the  deponent's  building  and  that  of  George 
W.  Ward.  2nd.  That  the  claim  is  agsinst  two  houses 
belonging  to  different  and  distinct  individuals,  to  wit : — 
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the  defendant  and  Ward ;  and  the  lumber  having  been 
Aumished  jointly  and  indiscriminately  to  the  two  houses, 
the  claim  cannot  be  maintained.  3rd.  Alledging  partial 
payments  on  account  of  the  lumber,  (which  are  not  dis- 
puted,) and  claiming  a  set  oflf,  if  the  lien  is  maintained. 

A  rule  was  obtained  in  April,  1848,  to  show  cause  why 
the  scire  facioi  should  not  be  set  aside,  and  the  claim 
stricken  from  the  record ;  which  the  court  made  absolute 
on  the  6th  May,  1848,  on  the  ground  that  where  materials 
are  furnished  jointly  and  indiscriminately  for  the  use  of 
two  buildmgs  owned  by  different  parties,  though  the  con- 
tractor be  the  same,  no  lien  can  be  enforced. 

Mechanics'  liens  were  unknown  to  the  common  law. — 
They  owe  their  existence  to  Legislative  enactment.  For 
more  than  thirty  years  the  Legislature  of  Pennsylvania 
were  trying  the  experiment  in  one  place  and  another,  be- 
fore the  passage  of  the  codified  act  of  the  16th  June, 
1836.  Dunlop  2d  Ed.  770.  The  first  section  of  that  act 
provides  <^  that  every  building  erected  within  the  several 
counties  of  this  Commonwealth  to  which  the  act,  entitled 
<<  An  act  securing  to  mechanics  and  others,  payment  for 
their  labor  and  materials,  in  erecting  any  house  or  other 
building,  within  the  city  and  county  of  Philadelphia,  pass- 
ed 17th  March,  1806,  and  the  several  supplements  there- 
to, now  extends,  shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  the  debts  contracted  for  work  done,  or  mate- 
rials Airnished,  for  or  about  the  erection  or  construction 
of  the  same."  That  the  debt  in  question  was  a  debt  con- 
tracted for  and  about  the  building  of  the  defendants  is 
indisputably  clear.  It  is  equally  clear  a  joint  lien  could 
not  be  filed.  5  S.  &  R.  512, 13.  It  is  enough  if  the  lum- 
ber is  furnished  for  the  building.  2  S.  &  R.  171.  But 
the  materials  must  be  furnished  for  the  particular  house, 
16  S.  &  R.  56.  The  act  of  the  30th  March,  1831,  (Pamph. 

Vol.  IX.— No.  28. 
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Laws,  243»)  first  provided  for  filing  a  joint  claim  against 
several  adjoining  houses  bnilt  for  the  same  owner,  appor- 
tioning the  sums  due  by  each  house.  6  S.  d&  R.  512.  Dun- 
lop  2d  Ed.  788  (note.)    The  ease  before  us  if  not  within 
the  words,  is  within  the  spirit  and  object  of  the  act  of 
1836.    The  13th  section  provides  <<  that  in  every  case  in 
which  one  claim  for  materials  shall  be  filed,  by  the  per- 
son preferring  the  same,  against  two  or  more  buildings 
owned  by  the  same  person,  the  person  filing  such  joint 
claim,  shall,  at  the  same  time,  designate  the  amount  which 
he  claims  to  be  due  to  him  on  each  of  such  buildings,  &c' 
The  spirit  and  object  of  the  act  is,  that  each  house  should 
pay  for.  its  own  lumber,  and  where  the  contractor  is  erect- 
ing two  houses  for  different  persons,  unless  the  material 
man  can  divide  his  bill,  which  is  purchased  by  the  con- 
tractor, and  file  a  lien  for  a  proper  portion  to  each  build- 
ing, the  first  section  of  the  act  is  defeated.  The  proceed- 
ing is  111  rem^  and  I  am  unable  to  discern  any  good  reason 
why  this  should  not  be  done.    '*  Every  building  by  ike  act 
fs  subfect  to  a  lien  for  the  payment  of  all  debt$  contracted  for 
work  done  or  materiaUfurmsked.**    The  only  argument  of 
weight  against  such  a  course  is,  that  the  lien  may  be  filed 
against  one  of  the  buildings  for  an  improper  proportion, 
but  this  can  be  adjusted  by  the  jury  on  a  trial  of  the  scire 
facias  under  the  direction  of  the  court 

Mechanics'  liens,  under  the  act  of  1836,  and  the  several 
supplements,  have  become  an  important  part  of  our  sys- 
tem of  jurisprudence.  In  the  administration  of  the  jus- 
tice of  the  country,  I  am  for  giving  these  acts  such  a  con- 
struction as  will  perfect  the  system,  and  carry  out  the 
object  and  intention  of  the  Legislature.  We  think  this 
lien  was  well  filed  and  the  learned  court  was  in  error  in 
dismissing  it  from  the  record. 

The  judgment  of  the  District  Court  is  reversed,  the 
claim  restored,  and  a  procedendo  awarded. 
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Hirtrirt  Court  of  tl)e  (Sitn  anb  Coontn  of  |)i)ira. 

BALL  M.  BALL. 

1.  It  ii  a  fixed  iega!]  iDtendmeDt.  a  settled  conclaiion  of  law,  that  where  a 
highway  ii  made  a  houndary  in  a  deed  the  land  to  the  middle  of  the  highway 
pmee  to  the  grantee. 

%,  The  toil  of  such  street  or  highway,  when  vacated,  belongs  to  the  grantee 
of  the  land  calling  for  the  highway  as  a  boundary. 

The  opinion  of  tiie  Coart  contains  all  the  material  facts 
of  the  case. 

Per  StrouDi  J.  It  is  a  maxim  of  the  common  law,  that 
the  proprietors  of  land  adjoining  a  highway  have  a  fee  in 
the  soil  of  the  highway,  usque  ad  medium  Jilum  vim.  Wool- 
rich  on  Ways,  5.  No  trace  of  a  contrary  opifiir.a  or 
the  slightest  intimation  of  doubt  on  the  subject,  can  be 
found,  it  is  believed,  in  any  English  decision  from  the 
earliest  period  of  judicial  history  to  the  present  day. 

Chancellor  Kent,  in  his  Commentaries,  adverting  to  this 
subject,  thus  expresses  himself:  The  established  infer- 
ence of  law  is,  that  a  conveyance  of  land  bounded  on  a 
public  highway,  carries  with  it  the  fee  to  the  centre  of 
the  road,  as  a  part  or  parcel  of  the  grant.  The  idea  of 
an  intention  in  a  grantor  to  withhold  his  interest  in  a  road 
to  the  middle  of  it,  afler  parting  with  all  his  right  and  ti- 
tle to  the  adjoining  land  is  never  to  be  presumed.  It  would 
be  contrary  to  universal  practice ;  and  it  was  said  in  Peck 
Ts.  Smith,  11  Conn.  R.,  103,  that  there  was  no  instance 
where  the  fee  of  a  highway,  as  distinct  from  the  adjoining 
landt  was  ever  retained  by  the  vendor.  It  would  require 
an  exprea  declaration,  or  something  equivalent  thereto,  to 
sustain  such  an  inference ;  and  it  may  be  considered  as 
the  general  rule,  that  a  grant  of  land  bounded  upon  a 
highway  or  river,  carries  the  fee  in  the  highway  or  river 
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to  the  centre  of  it,  provided  the  grantor  at  the  time  own- 
ed to  the  centre,  and  there  be  no  words  or  specific  de- 
scription to  show  a  contrary  intent.  3  Kent's  Com.  443^. 
6th  and  last  edition. 

The  subject  is  a  ver}'  important  one,  applying,  as  is 
universally  acknowledged,  with  the  like  force  as  well  to 
streams  of  water  as  to  common  highways.  Most  of  the 
decisions  upon  it  are  collected  by  Chancellor  Kent,  and 
are  to  be  found  in  the  notes  to  the  last  edition  of  his  Com- 
mentaries. Elaborate  opinions  are  contained  in  the  Con- 
necticut Reports.  The  result  of  the  examination  there 
has  been  the  establishment  of  the  common  law  principle 
in  its  whole  extent.  (See  Peck  vs.  Smith,  1  Conn.  R., 
103;  Chatham  vs.  Brocnow,  11  ib.OO ;  Champion  vs.  Pen- 
dleton, 13  ib.  23.) 

A  very  able  judgment  to  the  same  effect  pronounced 
by  the  Supreme  Court  of  Maine,  in  Johnson  vs.  Anderson, 
18  Maine  Reports,  76 ;  and  another  in  New  York,  Luce 
vs.  Carby,  24  Wend.  451 }  seem  to  have  brought  back 
the  law  there  to  the  standard  of  the  common  law.  The 
boundary  in  this  case  was  not  a  highway,  but  a  river ;  but 
all  the  authorities  consider  them  as  identical  as  to  this 
point. 

With  respect  to  the  parts  of  the  vacated  streets  which 
are  opposite  to  the  properties  marked  No.  1,  2,  3,  on  the 
plan  accompanying  the  case  stated,  there  is  no  decision, 
as  far  as  we  have  any  knowledge,  which  would  exclude 
them  from  the  operation  of  the  maxim  of  the  common 
law.  They  fall  fully  within  it,  and  our  judgment  as  to 
them  is  given  unhesitatingly  for  the  defendant. 

We  have  had  great  difficulty,  however,  in  regard  to  half 
of  the  vacated  street  contiguous  to  No.  2.  The  descrip- 
tion in  the  deed  as  to  this  is  ^*  all  that  lot  or  piece  of 
ground  situate  in  Kensington  district,  of  the  Northern 
Liberties,  beginning  at  the  east  comer  of  the  Point-no- 
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Point  Road  and  Bank  street ;  thence  along  the  line  of  the 
said  Bank  street  north  42  degrees,  east  15  2-10  perches  to 
Bank  street,  and  thence  along  the  line  of  said  Bank  street 
soath  56^  degrees,  west  14  2-10  perches,  and  north  47^^ 
degrees,  west  11  3-10  perches  to  the  place  of  beginning — 
containing  about  one  acre  and  48  perches." 

In  Jackson  vs.  Hathaway,  15  John.  Rep.  447,  the  Su- 
preme Court  of  New  York  decided  that  where  one  deed 
described  the  property  as  lying  on  the  north  side  of  a  road, 
and  the  other  property  lying  on  the  ^outh  side,  that  the 
fee  of  the  road  itself  did  not  pass  under  these  deeds,  but 
remained  in  the  grantor. 

The  Court  held  that  the  terms  of  this  description  ne- 
cessarily excluded  the  road,  and  were  equivalent  to  an 
express  reservation.  On  the  other  hand,  the  Supreme 
Court  of  Maine,  with  a  full  knowledge  of  the  decision  in 
Jackson  vs.  Hathaway,  came  to  an  opposite  conclusion 
upon  this  description,  in  the  deed,  beginning  on  the 
westerly  side  of  the  county  road,  thence  running  norther- 
ly touching  the  said  westerly  side  of  said  road  ;  Johnson 
vs.  Anderson,  18 Maine  Rep.  76. 

Thejudgment  of  each  of  these  Courts  was  unanimous; 
an  elaborate  opinion  is  given  in  each  case.  After  a  care- 
ful examination  of  both,  we  yield  our  entire  concurrence 
with  the  latter. 

This  regards  the  maxim  of  the  common  law  ad  medium 
filum  vidt  as  a  fixed  legal  intendment,  originating  in  con- 
siderations of  policy,  applicable  alike  to  highways  and 
water  courses  in  the  country  and  city. 

The  inconvenience  of  the  contrary  doctrine  is  thus  stated. 
The  effect  of  admitting  the  principle  that  a  conveyance 
bounding  a  highway  does  not  extend  to  the  centre  of  it, 
would  deprive  the  owners  of  farms  without,  and  the  own- 
ers of  town  lots  within  our  \illages  and  cities,  of  the  pow- 
er of  improving  or  ornamenting  that  part  of  the  way  ad- 
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joioiDg  their  lands  and  not  used  by  the  public,  and  of  pro- 
tecting oriiamenta*  Ueea  and  useful  erections  already 
existing. 

The  importance  of  upholding  this  maxim  is  shown  in 
stronger  language  in  Lewis  vs.  Jones,  1  Barr,  386.  The 
Court  decided  there  that  one  who  deposits  fence  rails  on 
a  highway,  commits  a  trespass  against  the  owners  of  the 
soil,  and  enforced  the  propriety  of  the  decision  by  the  re- 
martKS  :  <<  If  a  wagoner  were  at  liberty  to  deposit  fence 
rails  on  a  highway,  he  would  be  equally  at  liberty  to  de- 
posit verdure  on  it,  or  anything  else,  as  offensive  to  a 
family  dwelling  on  the  way  side ;  or  he  might  make  the 
•pot  a  resting  place  before  their  doors  for  days  or  months. 

These,  it  may  be  said,  are  considerations  of  a  minor 
moment  They  greatly  concern,  however,  the  comfort 
of  the  dweller  on  tke  way-iide^  and  measurably  the  public 
at  large.  Stately  and  wide  spreading  trees  along  the  high- 
way are  not  only  objects  of  beauty,  which  deserve  to  be 
cherished  and  protected,  but  minister  much  to  the  comfort 
and  conveniences  of  life;  and  yet,  if  the  owner  of  the  ad- 
jacent ground  has  no  right  of  soil  on  the  highway,  he  has 
no  right  either  to  plant  or  prohibit  them. 

They  may  be  wantonly  destroyed  before  his  face,  and 
he  can  neither  prevent  the  injury  nor  punish  it. 

It  is  no  answer  to  this  to  say,  that  the  original  grantor 
may  interfere  ;  having  parted  with  his  interest  in  the  ad- 
joining grounds,  he  has  little  or  no  motive  to  interfere ; 
and  among  an  emigrating  people  like  ours,  he  may  be  pre- 
sumed to  be  beyond  the  reach  of  any  concern  on  the  sub- 
ject. 

But  wc  prefer  the  decision  in  Maine  on  other  and  differ- 
ent grounds.  There  seems  to  be  a  radical  error  running 
throughout  the  reasoning  of  the  Court  in  Jackson  and 
Hatliav.  ;Ly.  In  this  case,  it  is  said,  here  is  nothing  in  the 
deeds  for  tlie  lots  bounded  on  the  $ide$  of  the  Old  Road, 
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which  denotes  an  intention  to  buy  or  sell  any  land  not  ex- 
pressly  included  within  the  courses  and  distances  express- 
ly defined.  This  is  not  only  losing  sight  of  the  common 
law  maxim,  but  it  inverts  the  principle  on  which  it  is 
founded.  This  maxim  presumes  to  nse  the  weakest  lan- 
guage which  belongs  to  the  subject,  an  intention  to  con- 
vey to  the  middle  of  the  highway,  from  the  mere  fad  thai 
the  higkwojf  is  made  a  boundary. 

Tkiif  as  has  been  remarked^  is  a  fixed  legal  intemhneni"'^ 
settled  candusian  of  law,  call  it  a  presnmpiiant  if  you  please ; 
yet,  like  all  other  presumptions,  it  stands  good  until  re- 
pelled by  something  unequivocally  in  conflict  with  it.  In- 
stead, therefore,  of  seeking  in  the  deed  for  evidence  of  an 
inieniian  to  exclude  the  road,  the  burthen  is  upon  him  who 
would  overcome  the  force  of  the  maxim  to  show  by  the 
deed  an  intention  to  exclude  it.  Nothing  of  a  slight  and 
uncertain  character  can  have  such  an  effect.  Those  who 
assert  an  exception  in  so  important  a  matter  should  prove 
its  existence  beyond  a  doubt.  It  is  illogical  to  say  that  a 
fixed  principle  shall  be  overcome  by  a  possible  implica- 
tion. A  reservation  of  the  soil  of  the  road  should  be  plain- 
ly expressed,  otherwise  the  general  rule  of  construction 
must  prevail,  that  the  gnint  is  to  be  taken  most  strongly 
against  the  grantor.  Again,  it  is  said,  in  the  same  opin- 
ion, '*  the  only  acts  imputed  to  the  plaintiff,  or  those  un- 
der whom  he  claims,  are  the  two  deeds  for  the  parcels  of 
land  bounded  on  the  north  side  and  on  the  south  side  of  the 
old  road.  The  boundaries  of  these  deeds  do  not  include 
the  space  of  the  road,  and  of  course  the  plaintiff's  title  to 
the  intervening  ground  remains  as  perfect  as  if  no  road 
had  ever  been  there." 

This  is  in  one  aspect  a  repetition  of  the  same  erroneous 
reasoning;  but  it  contains  besides  what  appears  to  us 
equally  erroneous.  It  is  plain  that  it  was  supposed  the 
mention  of  a  particular  side  of  the  road  as  a  boundary, 
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had  a  different  meaning  from  a  simple  reference  to  the 
highway  for  the  same  purpose.  The  next  paragraph  con- 
clusively shows  this ;  it  reads  thus :  where  a  farm  is  bound- 
ed along  a  highway,  or  upon  a  highway,  or  running  to  a 
highway,  there  is  reason  to  intend  that  the  parties  meant 
the  middle  of  the  highway,  but  in  this  case  the  term  ne- 
cessarily excludes  the  highway. 

Now  it  is  submitted  with  deference  tliat  the  difference 
in  these  modes  of  expression,  is  but  a  seeming  one — that 
along  the  highway  and  along  the  side  of  the  highway,  or 
on  the  highway,  or  the  side  of  the  highway,  &c.,  &c., 
when  spoken  of  as  a  boundary,  mean,  and  can  mean,  bat 
one  and  the  same  thing.  We  say  emphatically,  when  spo- 
ken of  as  boundaries  of  lands  adjoining  highways,  because 
it  is  easy  to  see  the  difference,  when  such  expressions  are 
used  for  other  purposes ;  as  respects  therefore,  that  part  of 
the  description  in  the  case  stated,  which  in  No.  2  speaks 
of  the  Une  of  Bank  street,  as  a  boundary,  we  do  not  per- 
ceive  that  this  makes  at  all  for  the  plaintiffl  It  creates 
no  exception  to  the  general  rule. 

But  further,  the  statement  in  regard  to  the  measure- 
ment of  the  lines,  their  distances  is  relied  on  as  forming 
such  an  exception.  The  lines  running  to  and  from  the 
located  street,  are  described  as  measuring  a  certain  num- 
ber of  perches  and  tenths  of  a  perch,  and  in  Tyler  vs. 
Hammond,  11  Pick  213,  and  Union  Burial  Ground  Society 
vs.  Robinson,  5  Wh.  18,  it  was  held  that  corresponding 
statements  indicated  hj  feet  and  inches  conclusively  over- 
threw the  common  law  maxim — ad  medium  JUum  vi>,  and 
left  the  right  of  soil  in  the  highway  in  the  grantor.  Such 
minute  description  is  treated  in  those  cases  as  equivalent 
to  an  express  reservation  to  the  grantor. 

Is  this  a  reasonable  conclusion  ?  How  does  the  number 
of  feet  and  inches  manifest  such  a  purpose,  more  than  the 
mention  of  larger  measure,  provided  in  each  case  it  states 
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the  actual  distance  or  length  of  the  line  ?  Does  sach  mi- 
AQle  specification  prove  anything  at  all  on  such  a  subject? 
Does  it  show  that  the  party  intended  to  take  the  convey- 
ance out  of  the  established  rule  ?  If  such  intention  existed 
is  it  reasonable  to  suppose  that  it  would  not  be  left  to  im- 
plication at  all?  Would  it  not  be  plainly  expressed?  We 
discover  no  force  in  such  reasoning.  A  long  line  is  usual- 
ly measured  by  chains,  and  is  designated  accordingly  by 
the  perch.  In  town  lots  the  lines  are  usually  short,  and 
when  measured,  it  is  done  by  feet  and  inches.  The  price 
is  most  commonly  regulated  by  the  foot.  The  deed  con- 
forms to  the  sale,  and  of  course  gives  not  only  the  feet, 
but  parts  of  a  foot  or  inches.  Where  more  ground  than 
is  generally  applicable  to  a  single  house  in  a  city  is  owned 
by  one  person,  who  designs  offering  it  for  sale,  the  prac- 
tice is  to  make  out  a  plan  upon  paper,  indicating  the  ex- 
act sise  of  each  lot;  at  most,  in  such  case,  the  external 
lines  of  the  whole  ground  are  measured  by  the  surveyor. 
The  draftsman  determines  all  else,  by  his  scale  and  com- 
pass. A  very  precise  man  will  give  you  not  only  inches, 
but  fraction^  parts  of  an  inch.  Another  will  stop  with 
inches.  The  closing  line  of  unsealed  lands  generally,  and 
of  cultivated  farms,  in  niany  instances,  is  not  actually 
measured  on  the  ground.  It  is  never  necessary,  and  may 
be  properly  omitted.  The  surveyor  will  delineate  this 
most  probably  with  more  precision  than  those  which  he 
has  measured.  He  will  give  you  the  exact  fractions  of  a 
perch,  determined  by  the  scale.  The  conveyance  will,  of 
course,  follow  the  draft.  What  just  inference,  then,  can 
be  drawn  from  such  a  procedure  and  such  a  result?  But 
it  is  unnecessary  to  pursue  the  investigation  fVirther.  In 
regard  to  city  lots,  descriptions  of  these  minutely  speci- 
fied as  to  the  length  of  the  lines,  beginning  or  terminating 
on  a  street,  the  Union  Burial  Ground  vs.  Robinson  is  a 
direct  authority,  which,  under  similar  circumstances,  we 
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would  implicitly  follow.  Bat  Judge  Kennedy,  by  whom 
the  opinion  in  this  cmte  was  delivered,  intimates  in  the  foil* 
est  manner  his  belief,  that  a  distinction  shoald  be  made 
between  conveyances  of  ground  in  the  city  and  in  rural 
districts.  The  defendant  in  error,  he  says,  claimed  to  re- 
cover the  land  demanded,  upon  the  ground  that  the  owner 
of  land  through  which  a  hi|^way  is  laid  out  when  he  con- 
veys the  land  afterwards,  on  either  side  thereof,  making  it 
the  boundary  of  his  grant,  is  presumed  in  law  to  have 
conveyed  all  his  right  therein  to  the  middle  of  such  high- 
way, so  that  if  he  owned  the  land  in  fee  and  conveyed  in 
fee  metes  and  boundaries  therein  mentioned,  and  among 
other  boundaries  calls  for  the  highway  as  one,  the  fee  to 
the  middle  thereof  will  be  considered  as  transferred. 

This  doubtless  may  be  regarded  as  a  general  principal 
of  the  law  in  regard  to  conveyances  of  land  lying  in  the 
country,  and  on  the  next  page,  having  quoted  from  the 
opinion  of  Judge  Wilde,  in  Tyler  vs.  Hammond,  a  re- 
mark implying  that  the  terms  of  description  in  a  deed 
mi^t  be  such  as  necessarily  to  exclude  the  road,  he  gives 
to  it  his  assent,  and  adds  what  is  here  said  as  particularly 
applicable,  whenever  the  qmantiijf  cfUmdcamoeytdU  smM^ 
and  its  extent  is  described  with  great  nicety,  as  in  all  con- 
veyances almost  of  city  to  town  lots. 

The  property  here  in  dispute  was  at  the  time,  when  the 
located  street  was  laid  out,  (nearly  a  century  ago,)  wholly 
within  the  county  as  distinguished  from  the  city  of  Phiiar 
delphia.  It  was  then  without  the  Northern  Liberties  of 
the  city.  In  1896,  when  the  partition  of  the  Balls'  estate 
took  place,  it  was  within  the  limits  of  the  Kensington 
District,  yet  this  part  of  the  district  had  not  then  been 
surveyed,  nor  had  the  streets  been  laid  out  through  it  by 
public  authorities.  It  was  farm  land,  is  conveyed  by  the 
acre,  and  measured  and  described  by  perches.  The  short- 
est line  is  much  beyond  the  average  depth  of  city  lots. — 
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The  vacated  street  does  not  appear  to  have  been  straight, 
and  most  certainly  the  Point-iuhPoini  Road,  which  is  one 
of  the  points  from  which  the  measurement  is  to  be  count* 
ed,  was  not  the  contents  of  the  survey,  is,  we  presume,  on 
this  very  account  stated  to  be  about  one  acre  and  forty 
eight  perches.  No  exact  dimensions  were  supposed  or 
intended  to  have  been  conveyed.  This  portion  of  the 
ground  claimed  is  not  comprehended  by  the  ruling  in  the 
Union  Burial  Ground  vs.  Robinson,  and  the  general  rule 
of  law  is  too  well  established  and  too  valuable  to  be  frit- 
tered away  by  further  refinements,  and  therefore  judg- 
ment on  the  whole  is  be  entered  for  the  defendants. 


Ilecent  (Sngltsl)  IDenstoti. 

Court  of  Exchequer.    Siitings  in  Banc  after  Trinity 
Term,  1849. 


RBEDIE    T8.   THE    NORTHWESTERN    RAILWAY   COMPANY.—HOB- 
BIT  V8. THE  SAME. 

July  6.  The  eoie  of  Bu$h  vs.  Sttinman,  (1  B.  ^  P.  404,  overnJed.) 

1.  The  owner  uf  reai  property  is  not  responsible  for  injuries  to  strangers 
arising  out  of  the  way  in  which  it  is  used  by  others,  who  aro  not  bis  servants 
or  part  of  hit  family ;  unless  perhaps  when  the  act  done  amounts  to  a  nui$(moe, 
which  he  has  not  taken  care  to  prevent,  and  which  it  was  his  duty  to  hate 
prevented  whether  occasioned  by  his  servants  or  others. 

2.  Where  a  company,  empowed  by  act  of  parliament  to  make  a  railway,  en- 
gaged with  a  contractor  to  construct  a  certain  viaduct,  parcel  of  it,  and  through 
the  negligence  of  the  workmen  employed  by  the  contractor,  a  stone  fell  on  a 
man  under  the  viaduct,  and  killed  him.— /feU,  that  the  company  were  not  lia- 
ble to  an  action  by  his  personal  representatives,  although  by  the  terms  of  the 
deed  of  contract,  the  company  reserved  to  themselves  the  right  of  dismissing 
iBOompetent  workmen,  should  such  be  employed  by  the  contractor. 

This  was  an  action  brought  by  the  widow  and  adminis- 
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tratrix  of  a  man  who  was  killed  while  passing  under  a 
viaduct,  in  course  of  construction,  as  part  of  a  railway 
from  Leeds  to  Dewsbury.  The  action  was  brought  to 
recover  compensation  for  the  benefit  of  herself  and  her 
children,  under  the  provisions  of  the  9  &  10  Vict.  c.  93. 
The  declaration  stated  that  the  defendants  were  possess- 
ed of  a  viaduct  over  the  Gomersal  and  Dewsbury  turnpike 
road,  such  viaduct  being  part  of  a  railway  then  in  course 
of  construction  between  Dewsbury  and  Leeds ;  yet  the 
defendants  conducted  themselves  in  making  the  said 
archway  over  the  said  turnpike  road  so  negligently,  that 
by  reason  thereof  a  large  stone,  parcel  of  the  materials 
used  in  the  construction  of  the  said  archway,  fell  on  the 
plaintiff's  husband  as  he  was  passing  along  the  road, 
whereby  he  was  killed.  The  defendants  pleaded,  first  not 
guilty ;  secondly,  that  they  were  not  making  the  said 
archway  in  manner  and  form,  &c.  Issue.  The  cause 
was  tried  before  Cresswell,  J.,  when  a  verdict  was  found 
for  the  plaintifi*,  with  liberty  to  the  defendants  to  enter  a 
nonsuit  in  case  the  court  should  be  of  opinion  tliat  the 
action  did  not  lie  against  them.  The  material  facts  in  the 
case  were  these : — On  the  30th  June,  1845,  an  act  of  par- 
liament, the  8  soviet,  c.  xxxvi.  (local  and  personal,) 
intituled  ''  The  Leeds,  Dewsbury,  and  Manchester  Rail- 
way Act,  1845,"  received  the  royal  assent.  By  the  pro- 
visions of  that  act,  a  company  was  incorporated  in  the 
usual  way  for  the  purpose,  among  other  objects,  of  form- 
ing the  railway  in  question.  By  an  indenture  dated  the 
29th  September,  1846,  made  between  the  company  of  the 
one  part,  and  Joseph  Crawshaw  and  Richard  Crawshaw 
of  the  other  part,  the  Messrs.  Crawshaw  covenanted  with 
the  company  that  they  would,  in  consideration  of  a  sum 
of  55,000/.  to  be  paid  as  therein  mentioned,  make  and 
complete  a  portion  of  the  railway  described  in  the  inden- 
ture, of  the  length  of  3830  yards,  or  thereabouts,  with  all 
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excavations,  embankments,  bridges,  tunnels,  viadacts, 
roads,  fences,  and  other  works  connected  therewith, 
according  to  the  specification  referred  to*  According  to 
the  provisions  of  this  deed,  althongh  the  works  were  to 
be  done  by  the  contractors,  the  company  had  a  general 
right  of  watching  their  progress,  and  if  the  contractor 
employed  incompetent  workmen,  the  company  had  the 
power  of  dismissing  them*  Under  this  contract  Messrs. 
Crawshaw  proceeded  to  execute  the  works,  and  while 
they  were  in  progress,  viz  :  on  the  9th  Jaly,  1847,  anoth- 
er act,  the  10  A  11  Vict.  c.  clix.  (local  and  personal,)  in- 
tituled "  An  Act  to  incorporate  the  Huddersfield  and  Man- 
chester Railway  and  Canal  Company,  and  the  Leeds, 
Dewsbnry,  and  Manchester  Railway  Company,  with  the 
London  and  Northwestern  Railway  Company,"  received 
the  royal  assent ;  whereby  it  was  enacted,  that  the  said 
Leeds,  Dewsbury,  and  Manchester  Railway,  with  all  and 
singular  the  undertakings  thereof,  as  well  those  which 
had  been  commenced  as  those  which  had  not,  and  all  the 
real  and  personal  estate  of  the  said  company,  should 
(subject  to  the  existing  debts,  liabilities,  and  contracts  of 
the  said  company)  be  vested  in  the  London  and  North- 
western railway  company,  and  might  be  lawfully  execu- 
ted, completed,  held,  and  enjoyed  by  them  in  the  same 
way  as  they  might  have  been  executed,  completed,  held, 
and  enjoyed  by  the  said  Leeds,  Dewsbury,  and  Manches- 
ter Railway  Company  if  that  act  had  not  passed.  After 
the  passing  of  this  second  act,  Messrs.  Crawshaw  contin- 
ued to  proceed  with  their  works,  in  the  course  of  which 
the  accident  in  question  took  place,  and  which  was  occa- 
sioned by  the  negligent  conduct  of  some  of  their  work- 
men who  were  employed  in  removing  a  heavy  stone  from 
a  traveling  truck.  A  rule  having  been  obtained,  the  case 
was  argued  at  the  sittings  in  Banc  after  Hilary  term,  on 
the  13th  and  14th  February,  before  Parke,  Rolfe,  and 
Piatt,  BB. 
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The  case  was  argaed  and  held  under  advisement,  antil 
after  the  argnment  of  Hobbit  vs.  North-western  Railway 
company,  a  case  depending  on  similar  principles. 

The  judgment  of  the  Court  was  then  delivered  in  both 
cases  by 

RoLFE,  B. — AAer  stating  the  pleadings  and  facts  in 
Reedie  vs.  The  North-western  Railway  Company,  his 
lordship  proceeded  thus  : — It  appears  to  us  quite  clear, 
that  after  the  passing  of  the  second  act  the  contract  with 
Messrs.  Crawshaw  was  transferred  to  the  present  defend- 
ants, so  as  to  make  them  liable  to  the  same  extent  pre- 
cisely as  the  original  Leeds,  Dewsbury,  and  Manchester 
company  would  have  been  liable  if  the  second  act  had 
not  passed.  But  after  full  consideration  of  the  subject 
we  are  of  opinion  that  neither  the  defendants  nor  the 
original  company  were  liable. 

In  the  case  of  Quarman  vs.  Burnett,  (6  Mee.  k.  W. 
499,  this  Court  decided,  (adopting  the  opinion  of  Lord 
Tenterden  and  Mr.  Justice  Littledale,  in  Laugher  vs.  Poin- 
ter, 5  B.  SlC.  457,)  that  the  liability  to  make  compensa- 
tion for  an  injury  arising  from  the  neglect  of  a  person 
driving  a  carriage,  attaches  only  on  the  driver,  or  on  the 
person  employing  him. 

The  liability  of  any  one  other  than  the  party  actually 
guilty  of  any  wrongful  act,  proceeds  on  the  maxim, 
''  Qj^facit  per  atium  facit  per  «e."  The  party  employing 
has  the  selection  of  the  party  employed,  and  it  is  reason- 
able that  he  who  has  made  choice  of  an  unskilfiil  or  care- 
less person  to  execute  his  orders,  should  be  responsible 
for  any  injury  resulting  from  the  want  of  skill  or  want  of 
care  of  the  person  employed;  but  neither  the  principle  of 
the  rule,  nor  the  rule  itself,  can  apply  to  a  case  where  the 
party  sought  to  be  charged  does  not  stand  in  the  charac- 
ter of  employer  to  the  party  by  whose  negligent  act  the 
injury  had  been  occasioned.    The  doctrine  of  Quarman 
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VS.  Burnett  has  since  been  acted  on  in  this  court  in  the 
ease  of  Rapson  vs.  Cubitt,  (9  Mee.  di  W.  710,)  and  in  the 
court  of  Queen's  Bench  in  MiUigan  vs.  Wedge,  (12Adol. 
&0  Ell.  737,)  and  again  in  Allen  vs.  Hayward,  (7  Q.  B. 
MO.) 

By  these  authorities  we  must  consider  the  law  to  have 
been  settled ;  and  the  only  question  is  whether  the  law 
so  settled  is  applicable  to  the  facts  of  this  case. 

To  shew  it  was  not,  it  was  argued  by  the  counsel  for 
the  plaintiff,  that  there  is  a  recognised  distinction  on  this 
subject,  between  injuries  arising  from  the  careless  and 
unskilful  management  of  an  animal,  or  other  personal 
chattel,  and  an  injury  resulting  from  the  negligent  man- 
agement of  fixed  real  property ; — in  the  latter  case  it  was 
contended  that  the  o^  ner  is  responsible  for  all  injuries  to 
passers-by  or  others,  however  they  may  have  been  occa- 
sioned ;  and  here  it  was  said  that  the  defendants  were  at 
the  time  of  the  accident  the  owners  of  the  railway  and  so 
are  the  parties  responsible. 

This  distinction  as  to  fixed  real  property,  is  adverted  to 
by  Mr.  Chief  Justice  Littledale  in  his  very  able  judgment, 
in  Laugher  vs.  Pointer,  (p.  560,)  and  it  is  also  noticed  in 
the  judgment  of  this  court  in  Quarman  vs.  Burnett.  But 
in  neither  of  those  cases  was  it  necessary  to  decide  wheth- 
er such  a  distinction  did  or  did  not  exist.  The  case  of 
Bush  vs.  Steinman,  (1  B.  6l  P.  404,)  where  the  owner  of  a 
house  was  held  liable  for  the  act  of  a  servant  of  a  sub- 
contractor, acting  under  a  builder  employed  by  the  ownner 
was  a  case  o( fixed  real  property.  That  case  was  strong- 
ly pressed  in  argument  in  support  of  the  liability  of  the 
defendant  both  in  Laugher  vs.  Pointer  and  Quarman  vs. 
Burnett;  and  as  the  circumstances  of  those  two  cases 
were  such  as  not  to  make  it  necessary  to  overrule  Bush 
vs.  Steinman,  if  any  distinction  in  point  of  law  did  exist  in 
cases  like  the  present,  between  fixed  property  and  ordi- 
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nary  movable  chattels,  it  was  right  to  notice  the  point. — 
Bat  on  fall  consideration  we  have  come  to  the  conclu- 
sion that  there  is  no  sach  distinction,  anless  perhaps  in 
cases  where  the  act  complained  of  is  such  as  to  amount 
to  a  nuisance,  and  in  fact  that  according  to  the  modem 
decisions,  Bush  vs.  Steinman,  must  be  taken  not  to  be  law, 
or  at  all  events  that  it  cannot  be  supported  on  the  ground 
on  which  the  judgment  of  the  Court  proceeded.  It  is  not 
necessary  to  decide  whether  in  any  case  the  owner  of  real 
property,  such  as  land  or  houses,  may  be  responsible  for 
nuisances  occasioned  by  the  mode  in  which  his  property 
is  used  by  others  not  standing  in  the  relation  of  servants 
to  him,  or  part  of  his  family.  It  may  be  that  in  some  ca- 
ses he  is  so  responsible.  But  then  his  liability  must  be 
founded  on  the  principle  that  he  has  not  taken  due  care  to 
prevent  the  doing  of  acts  which  it  was  his  duty  to  pre- 
vent, whether  done  by  his  servants  or  others. 

If,  for  instance,  a  person  occupying  a  house  or  a  field 
should  permit  another  to  carry  on  tliere  a  noxious  trade  so 
as  to  be  a  nuisance  to  his  neighbors,  it  may  be  that  he 
would  be  responsible  though  the  acts  complained  of  were 
neither  his  acts  nor  the  acts  of  his  servants ;  he  would 
have  violated  the  rule  of  law,  '<  Sic  utere  ino  nt  alienum 
nan  Ictdas.'^  This  is  referred  to  by  Mr.  Justice  CresswelL 
in  delivering  the  judgment  of  the  Court  of  Common  Pleas, 
in  Rich  vs.  Basterfield,  (4C.  B.  802,)  as  the  principle  on 
which  parties  possessed  of  fixed  property  are  resjionsible 
for  acts  of  nuisance  occasioned  by  the  mode  in  which  the 
property  is  enjoyed.  And  possibly  on  some  such  princi- 
ple as  this  the  case  of  Bush  vs.  Steinman,  may  be  sup- 
ported. It  may  happen  also,  that  the  owner  of  movable 
property  might  be  responsible  for  a  nuisance  in  the  mode 
of  enjoying  it ;  as,  if  he  kept  a  carriage  laden  with  nox- 
ious substances  in  the  public  street,  to  the  annoyance  of 
passengers.    But  certainly  the  doctrine  cannot  be  applied 
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to  the  case  nowbefore  us.  The  wrongful  act  here  could  not 
in  any  possible  sense  be  treated  as  a  nuisance — it  was  one 
single  act  of  negligence — and  in  such  a  case  there  is  no 
principle  for  making  any  distinction  by  reason  of  the  neg- 
ligence having  arisen  in  reference  to  real  and  not  to  per- 
sonal property.  If  the  defendants  had  employed  a  con- 
tractor carrying  on  an  independent  business  to  repair  their 
engines  or  carriages,  and  the  contractor's  workman  had 
negligently  caused  a  hea\y  piece  of  iron  to  fall  on  a  by- 
stander, it  would  appear  a  strange  doctrine  to  hold  that 
the  defendants  were  responsible.  Mr.  Justice  Littledale, 
in  bis  very  able  judgment  in  Laugher  vs.  Pointer,  observ- 
ed, (p.  550,)  that  the  law  does  not  recognize  a  several  lia- 
bility in  two  principals  who  are  unconnected — if  they  are 
jointly  liable  you  may  sue  either,  but  you  cannot  have  two 
separately  liable.  This  doctrine  is  one  of  general  appli- 
cation irrespective  of  the  nature  of  the  employment;  and 
applying  the  principle  to  the  present  case,  it  would  be 
impossible  to  hold  the  present  defendants  liable  without 
at  the  same  time  deciding  that  the  contractors  are  not  lia- 
able,  which  it  would  be  impossible  to  be  contended. 

It  remains  only  to  be  observed,  that  in  none  of  the  mod- 
ern cases  has  the  alleged  distinction  between  real  and 
personal  property  been  admitted.  In  Milligan  vs.  Wedge, 
Lord  Denman  expresses  doubt  as  to  the  existence  of  such 
a  distinction  in  any  case,  and  in  the  more  recent  case  of 
Allen  vs.  Hay  ward,  the  judgment  of  the  Court  proceeded 
expressly  on  the  ground  that  the  contractor  in  a  case  like 
the  present  is  the  only  party  responsible.  This  last  case 
so  closely  resembles  the  present,  that  even  if  we  had  not 
considered  the  decision  right  we  should  probably  have 
felt  bound  by  it.  But  we  see  no  reason  to  doubt  its  per- 
fect correctness.  It  seems  to  follow  as  a  necessary  corol- 
lary from  the  principles  of  the  preceding  eases,  and  en- 
tirely to  govern  this. 
Vol.  IX.— No.  29. 
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Oar  attention  was  directed  during  the  argument,  to  the 
provisions  of  the  contract  whereby  the  defendants  had  the 
power  of  insisting  on  the  removal  of  careless  or  incompe- 
tent workmen ;  and  so  it  was  contended  they  must  be  re- 
sponsible for  their  non-removal.  But  this  power  of  re- 
moval does  not  seem  to  us  to  vary  the  case.  The  workman 
is  still  the  servant  of  the  contractor  only,  and  the  fact  that 
the  defendants  might  have  insisted  on  his  removal  if  they 
thought  him  careless  or  unskilful  did  not  make  him  their 
servant.  In  Quarman  vs.  Burnett,  the  particular  driver 
was  selected  by  the  defendants ;  but  this  was  not  to  affect 
the  liability  of  the  driver's  master,  or  to  create  any  re- 
sponsibility in  the  defendants,  and  tlie  same  principle  ap- 
plies here. 

On  these  grounds  we  are  of  opinion  that  this  rule  must 
be  made  absolute ;  and  the  same  will  also  be  the  result  of 
Hobbit  vs.  The  North-western  Railway  Company. 

Parke,  B. — Having  an  interest  in  the  North-western 
Railway  Company,  I  decline  to  take  any  part  in  these 
cases  unless  the  counsel  allow  me.  If  they  do,  I  must 
say  that  I  concur  in  the  judgment  which  has  been  deliv- 
ered. 

Rule  absolute. 


Fugitives  from  Labor, — The  bill  repealing  the  act  of  3d  March,  1847, 
which  prohibited  State  Officers  from  taking  jurisdiction  under  the  act  of 
Congress  of  1793,  recently  passed  the  House  of  Representatives  of  Peno- 
•jrWania  by  a  large  Tote.  In  the  Senate,  it  was  referred  to  a  committee 
of  which  Mr.  Matthias,  of  Philadelphia,  was  chairman.  Tliat  committee 
has  reported  against  the  repealing  act.  Its  fate,  during  the  present  ses 
tion,  is  therefore  uncertain.  As  the  subject  will,  in  all  probability,  be 
agitated  until  the  question  shall  be  settled,  it  may  be  interesting  to  state 
•ome  facta  in  connection  with  the  origin  of  the  bill.     Early  in  the  session* 
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A  diftinguished  ii«einber  of  the  House,  from  Luzerne  couuty — a  gentle- 
man of  undoubted  pfitriothim  and  enlarged  experience  in  public  affAirs, 
AD  Wew  of  the  excited  condition  of  t}ie  public  mind,  growing  out  of  the 
•lave  question,  offered  a  resolution  for  the  •p|>ointment  of  a  committee 
*'  to  inquire  into  the  existing  federal  relations  of  PennayWania  as  a  mem- 
ber of  the  Union/*  The  resolution  was  adopted,  and  the  mover,  Mr. 
Beadmort,  subsequently  made  an  able  report  in  which,  among  other 
questions,  he  discussed, the  provision  of  the  Federal  Constitution  relative 
to  the  surrender  of  fugitives  from  labor.  The  report  declares  that  the 
elawe  referred  to  is  **  binding  on  the  Statks  and  the  Pkofle  of  the 
States** — that  *'in  the  opinion  of  the  committee  it  has  been  infringed, 
and  its  solemn  injunction  disregarded  by  more  than  one  member  of  the 
confederacy'*  **  tliat  this  cause  oi  complaint  should  be  removed"  and 
**that  the  States,  as  parties  to  this  Union,  should  fulfil  in  guud faith,  not 
attempt  to  defeat,  the  stipulations  entered  into  in  the  Constitution/' 

This  of  course  referred  pointedly  to  the  act  of  3d  March,  1847,  with- 
drawing the  aid  of  State  legislation  and  State  authority  to  enforce  the 
Moral  constitution  in  the  particular  referred  to.  Dr.  Wm.  A.  Smith, 
from  Oimbria  county,  upon  consultation,  we  understand,  with  the  -ihor 
of  the  report,  read  the  bill  in  his  place  repealing  the  act  of  1847.  This 
biU  was  referred  to  the  Judiciary  Committee  of  the  House  who  unani- 
mously reported  in  favor  of  its  passage,  as  stated  in  our  last  number. 

In  connexion  with  this  subject  we  subjoin  a  highly  interesting  decision 
recently  made  under  the  act  of  3d  March,  1847,  by  Judge  Watts,  Pres- 
ident of  the  Court  of  Quarter  Sessions  of  Cnmberlaod  county.  We  ex* 
press  BO  opinion  upon  the  questions  decided.  It  is  proper,  however,  to 
bear  in  mind  that  the  peculiar  circumstances  of  the  case  were  not  calcula- 
ted to  secure  a  consideration  entirely  free  from  the  influences  of  hu- 
man sympathy.  In  the ,  case  ol  Prigg  vs.  Pennsylvania,  the  child  of  a 
slave  although  begotten  and  born  in  Pennsylvania,  was  carried  off  as  a 
slave  by  the  owner  of  the  mother,  and,  so  far  as  we  understand  the  hctB 
^  the  case,  the  master  was  not  held  to  be  guilty  of  kidnapping.  The 
specml  verdict  finds  the  fact  as  stated,  but  it  does  not  appear  from  the  re- 
port of  the  case  (16  'Peters  539,)  that  the  indictment  embraced  the  case 
of  the  child. 

dotirt  of  <llnarter  Staaiond  of  (Sttmbcrlanlt  <(ountD^-'|la. 


OOMMONWBALTH  m    MASTIN  C.  AULD— INDIOTMBNT  FOR   KID 

NAPPING. 

1.  The  act  of  Pemsylvania  of  3rd  March,  1847.  to  far  as  it  prohibits  and  puu 
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iahettlM  ctfrying  "fimmtgroet^r  mmlmUm^^  oat  of  th*  Stato  it  cooolitatMMl 
notwiUmindiDg  that  ■ooh  powoot  moy  bo  tUimti  m  tUroo. 

2.  Tiio  nilo  of  "  jportef  mfmkur  ftemtrtm''  doot  not  applj  to  tbo  omo  of  a  iio- 
grochild  bora  in  PonaajWania,  although  bora  of  a  motbar  who  waa,  at  tfaa 
time.  H  fugitive  tlaTe. 

3.  Ill  the  free  State  of  PeDiiaylvaiiia  a  slave  cauDot  be  bora. 

The  following  report  of  the  case  is  taken  from  the 
Weekly  News  of  the  18th  April,  1850. 

The  leading  facts  of  the  case,  which  the  Commonwealth 
.  and  Defendant's  counsel  admitted,  were,  that  about  nine* 
teen  years  ago.  Dr.  Ridgely,  of  the  State  of  Maryland, 
was  the  owner  of  a  female  negro  slave  named  Betsy,  who 
then  escaped  into  the  State  of  Pennsylvania,  and  was  not 
retaken.  Six  months  after  she  came  to  Pennsylvania  she 
was  delivered  of  a  male  child,  which  she  called  Alexan- 
der ;  she  was  afterwards  married  and  had  several  chil- 
dren. The  defendant,  learning  these  facts,  wrote  to  Dr. 
Ridgely  informing  him  of  them,  and  he  sent  his  two  sons 
here  to  reclaim  his  property.  When  they  came  here, 
tliey  employed  the  defendant  and  an  innkeeper  by  the 
name  of  Pile,  to  aid  them  to  capture  and  carry  away  the 
boy  Alexander,  then  between  seventeen  and  eighteen 
years  of  age.  They  remained  several  days,  during  which 
time  they  were  at  different  points  in  the  neighborhood 
devising  their  plan  of  operation.  The  boy  had  previ- 
ously been  in  the  employment  of  Pile  as  an  ostler,  but 
had  been  absent  a  few  days;  he  was  sent  for  and  brought 
back,  and  was  engaged  in  taking  care  of  the  horses  of  the 
persons  who  sought  to  take  him.  During  the  day  and 
evening  several  times  they  induced  the  boy  to  drink 
brandy,  into  which  they  had  put  laudanum ;  but,  as  it 
seemed  by  the  proof,  it  had  not  the  desired  effect.  About 
11  o'clock  in  the  night  the  horses  were  put  into  the  car- 
riage, and  the  boy  was  induced  by  the  offer  of  money  to 
get  into  the  carriage  to  ride  a  short  distance,  about  half 
a  mile,  for  the  purpose  of  pointing  out  a  certain  road, 
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which  they  said  they  wished  to  take.  Martin  C.  Auhl  got 
into  the  carriage  with  him,  and  it  was  driven  off.  After 
they  had  passed  tlie  )>oint  mentioned,  the  boy  discovered 
their  object  and  attempted  to  make  a  noise,  which  the  de- 
fendant prevented  by  thrusting  his  handkerchief  into  his 
mouth.  The  boy  was  then  carried  out  of  Pennsylvania, 
and  was  sabseqnently  sold  by  his  alleged  owners  in  Bal- 
timore, as  a  slave  for  life.  These  are  the  material  facts 
of  the  case,  which  were  either  admitted  or  clearly  and 
satisfactorily  proved.  The  indictment  was  founded  upon 
the  Act  of  Assembly  of  the  3d  of  March,  1847. 

Messrs.  Smithy  Attorney  General,  and  GatMagker  con- 
ducted the  prosecution. 

Messrs.  Miller  and  Biddle,  for  defendant. 

The  Court  directed  the  defendant  to  enter  into  recog- 
nizance for  his  appearance  at  the  April  Term  next,  to 
abide  their  sentence  upon  such  judgment  as  they  should 
then  pronounce. 

Now,  April,  1850,  the  Court  delivered  the  following 
opinion : 

Watts,  P. — On  the  trial  of  this  cause  we  felt  our  in- 
debtedness to  the  counsel  of  the  Commonwealth  and  of 
the  defendant,  for  the  learned  and  lucid  arguments  which 
enabled  us  then  to  pronounce  so  decided  an  opinion  to  the 
jury,  without  any  previous  investigation  of  our  own.  The 
laudable  zeal  which  has  induced  the  defendant's  counsel 
since,  so  industriously  and  elaborately  to  investigate  the 
subject  for  our  benefit,  claims  our  kindest  consideration, 
and  certainly  opens  our  minds  to  a  generous  disposition 
to  hear  with  favor  and  respect,  and  to  pronounce  the 
judgment  of  the  law  without  bias. 

The  argument  for  the  defendant  resolves  itself  into 
three  grounds  : — 

1st.  The  Court  has  no  jurisdiction  to  try  the  questions 
raised  by  the  indictment,  because  it  involves  the  question 
of  slavery. 
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2nd.  The  act  of  3d  of  March,  1847,  which  detines  the 
offence  mth  which  the  defendant  is  charged,  is  unconsti- 
tational,  because  it  affects  the  right  to  slave  property. 

3rd.  That  Alexander  Barns  named  in  the  indictment 
as  the  person  kidnapped  was  not  a  free  negro,  bat  a  slave. 

The  reasons  urged  jn  support  of  each  of  the  first  two 
positions  of  the  defendants  counsel  are  substantially  the 
8ame»  and  we  may  therefore  consider  them  together.  The 
act  of  Assembly  upon  which  the  indictment  is  framed  is 
as  follows : 

*^  That  if  any  person  shall  by  force  or  violence  take 
and  carry  away,  or  cause  to  be  taken  and  carried  away, 
and  shall  by  fraud  or  false  pretence  entice,  or  cause  to  be 
enticed,  or  shall  attempt  so  to  take,  carry  away,  or  entice 
any  free  negro  or  mulatto,  from  any  part  or  parts  of  this 
Commonwealth  to  any  other  place  or  places  whatsoever, 
out  of  this  Commonwealth,  with  a  design  and  intention  of 
selling  and  disponing  of,  or  causing  to  be  sold,  or  keeping 
and  detaining,  or  causing  to  be  kept  and  detained,  such 
free  negro  or  mulatto  as  a  slave  or  servant  for  life  or  for 
any  term  whatsoever,  every  such  person  or  persons,  his 
or  her  siiders  and  abettors  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and  on  conviction  thereof  in  any  Court 
of  Quarter  Sessions  of  this  Commonwealth,  having  com- 
petent jurisdiction,  shall  be  sentenced  to  pjiy.  at  the  dis- 
cretion of  the  Court  parsing  the  sentence,  any  Mun  not 
less  than  five  hundred  nor  more  than  two  thousand  dol* 
lars,  &c.,  and  moreover,  ^hall  be  sentenced  to  undergo  a 
punishnitMit,  by  solitary  confinement  in  the  proper  peni- 
tentiar},  nt  hard  labor,  lor  a  period  not  less  than  five 
years,  n^r  exceeding  twelve  years." 

Whil«»  with  judicial  and  cordial  respect  we  concede  the 
principK*  settled  by  the  Supreme  Court  of  the  United 
States  :  the  case  of  Prigg  vs.  The  Commonwealth  of 
Penn'a — tliat  the  power  to  legislate  on  the  subject  of  fa- 
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gitive  slaves  belongs  exclasively  to  Congress — and  we 
may  agree,  for  the  sake  of  the  illustration,  that  our  State 
Courts  will  not  entertain  jurisdiction  of  any  question  aris- 
ing under  the  Constitution  and  Laws  of  the  United  States 
respecting  fugitive  slaves ;  yet  we  cannot  perceive,  why 
the  Legislature  of  Pennsylvania  may  not  pass  a  law  to 
protect  the  free  negroes  and  mulattoes  within  her  own 
borders,  by  punishing  the  crime  of  Kidnapping*  Can  it 
be  said,  \vith  the  force  of  argument,  that,  because  it  may 
be  alleged  on  the  trial  of  an  indictment  under  the  law, 
that  the  person  violently  carried  away  was  a  slave,  the 
jurisdiction  and  power  of  the  Court  to  enquire  into  the 
truth  of  the  fact  must  cease  *?— or  because,  by  chance,  the 
owner  of  a  fugitive  slave  may  be  improperly  indicted  for 
peaceably  taking  and  carrying  away  his  own  property, 
therefore,  the  act  of  Assembly  intended  to  punish  the  tak- 
ing and  carrying  away  a  free  negro  or  mulatto,  is  uncon- 
stitutional ? 

If  these  positions  could  be  maintained,  then  we  must 
submit  to  the  consecjuence,  and  that  which  wc  all  freely 
admit  to  be  a  crime  of  a  high  grade,  deserving  the  sever- 
est penalties,  would  be  unpunished  for  want  of  Constitu- 
tional power  in  the  Legislature  to  make  it  penal,  or  in  the 
Courts  to  try  the  fact.  This  act  of  Assembly,  (we  speak 
only  of  the  first  section.)  simply  provides,  that  any  per- 
son who  shall  violently  and  forribly  take  and  carry  away 
a  free  negro  or  mulatto  out  of  this  State,  to  any  other  place, 
shall  be  guilty  of  Kidnapping ;  and  differs  essentially  from 
the  act  of  1826,  which  was  intended  to  punish  as  a  crimi- 
nal offence,  the  act  of  seizing  and  removing  a  slave  by  his 
master^  without  conformin^r  to  certain  prerequisites  which 
that  act  provided  for,  and  which  was  declared  to  be  in  vi- 
olation of  the  2nd  sec.  4th  art.  of  the  Constitution  of  the 
United  States.  It  is  argued,  **  that  we  are  taking  U|ion 
ourselves  to  determine,  by  virtue  of  the  act  of  Assembly 
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1847,  whether  Mr.  Ridgely  was  entitled  to  the  service  of 
his  slave."  No,  this  was  not  the  question  tried.  The  in- 
dictment charged  the  defendant  with  the  crime  of  Kid- 
napping ;  to  this  indictment  he  pleaded  **  not  gailty,"  and 
predicated  his  defence  upon  two  general  grounds : — that 
the  fact  of  his  participation  in  the  offence  was  not  proved* 
and  that  the  person  taken  and  carried  away  was  not  a  free 
negro  or  mulatto.  To  this  issue  neither  the  owner  of  the 
slave  nor  the  slave  himself  was  a  party,  nor  could  the 
rights  of  either  be  in  any  degree  affected  by  the  judgment 
which  we  may  render.  Our  inquiry  into  the  freedom  or 
slavery  of  Alexander  Bums,  is  a  collateral  one,  and  only 
made  to  enable  us  to  determine  as  to  the  guilt  or  innocence 
of  our  own  citizen,  charged  with  an  offence  under  our  own 
law. 

But  it  is  argued  that  the  whole  act  of  the  3d  of  March, 
1847,  is  unconstitutional  and  void,  because  it  is  opposed  to 
the  provisions  of  the  Constitution  and  the  act  of  Congress 
of  the  12th  of  Feb.,  1703.  If  we  were  obliged  upon  prin- 
ciple to  consider  the  eighth  section  of  this  act  as  compris- 
ing one  inseparable  and  entire  hiw,  we  would  not  hesitate 
a  moment  to  pronounce  tlie  whole  act  unconstitutional  and 
void  in  its  object  and  spirit ;  but  we  arc  not  at  liberty  so 
to  do  ;  for  nothing  is  better  settled  than  that  the  validity 
of  one  section  of  an  act  of  Assembly  is  in  no  degree  de- 
pendent upon  another.  The  practical  Legislation  of  the 
day,  which  combines  subjects  not  even  having  the  claim 
of  kindred,  is  a  striking  illustration  of  the  necessity  of  this 
rule.  It  it  sufficient  for  us  that  the  first  section  of  the 
act,  with  which  alone  we  have  to  do,  is  constitutional  and 
wholly  unexceptionable. 

The  only  question  which  remains  to  be  considered  is, 
was  Alexander  Burns  a  free  negro  or  mulatto  t    We  can- 
not entertain  a  reasonable  doubt  on  this  subject. 
Whilst  we  recognize  to  the  fullest  extent  the  argument 
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predicated  upon  rales  of  law  which  prevail  in  States  where 
slavery  is  lawful — that  there,  pariui  sequUur  venirem  is  a 
maxim  of  universal  application,  as  well  to  the  slave,  as  the 
unintelligent  animal.  But,  ratiane  ceaanie  cei$at  ipsa  lex : 
in  the  free  State  of  Pennsylvania  a  slave  can  not  be  born: 
for  by  the  3d  section  of  the  act  of  1st  of  March,  1780,  it  is 
provided  that  <<  All  persons,  as  well  negroes  as  mulat- 
toes  who  shall  be  bam  within  this  State^  shall  not  be  deem- 
ed and  considered  as  servants  for  life  or  slaves ;  and  all 
servitude  for  life  or  slavery  of  children  in  consequence  of 
the  slavery  of  their  mothers,  in  the  case  of  all  children 
bam  witUn  this  State  from  and  after  the  passing  of  this 
act  aforesaid,  shall  be  and  hereby  is  utterly  taken  away, 
extinguished  and  forever  abolished/'  However  strongly 
we  may  be  disposed  to  recognize  the  rights  of  slave  own* 
ersin  our  sister  States,  we  cannot  for  a  moment  question 
the  competency  of  our  Legislature  to  dedare,  that  all 
children  bam  within  this  State  shall  be  free.  The  Consti- 
tution of  the  United  States  makes  no  other  provisions  than 
<<  persons  held  to  service  or  labor  in  one  State,  under  the 
laws  thereof,  escaping  into  another  State,  shall  not  be 
discharged  from  such  service,  but  shall  be  delivered  up.'' 
It  cannot  be  successfully  argued  that  Alexander  Burns, 
who  was  not  in  existence  when  his  mother  ran  away,  had 
escaped  or  was  a  fugitive.  For  if  it  were  even  possible  to 
give  an  equitable  constraction  to  the  Ck>nstitution,  we 
could  not  exercise  it  in  a  case  like  this,  where  the  person 
was  born  within  this  State,  and  continued  to  reside  here, 
in  the  undisturbed  enjoyment  of  his  freedom,  for  a  period 
of  more  than  eighteen  years.  We  are,  for  these  reasons, 
irresistibly  led  to  the  conclusion  that  Alexander  Burns 
was  a  freeman  ;  and  that  judgment  be  entered  upon  the 
verdict  that  Martin  C.  Auld,  the  defendant,  is  gmltjf  in 
manner  and  form  as  he  stands  indicted. 
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CONSTITUTION  AND   ADMINISTRATION  OF  JUSTICB  Of 

NORWAY 

Mr.  John  S.  Maxwell,  hM  larniahed  an  lotereattog  work  called  *'  The 
Ctmr^  hie  Court  aod  People,**  Sec.  from  which  we  make  the  fottowiag  ei- 
tracts.  Of  courae  we  have  oo  pettifoggers  io  thb  oouatrj.  Wherofer 
diey  exiat  thej  are  io  troth  the  *'  banditti  of  the  Bar.** 

THB  0ON8TITUTION  OF  NORWAY 

**The  Storthing,  or  Congress,  is  elected  every  three 
years — it  assembles  $wojure^  and  not  by  the  royal  procia*- 
mation.  It  has  the  initiative  in  the  making  of  laws,  reg- 
ulates the  earrency,  taxes,  revenues,  and  expenditures 
of  government,  and  exercises  all  the  powers  necessary  for 
a  complete  administration  of  the  affairs  of  the  country. — 
The  Storthing  or  Congress,  immediately  after  it  assem- 
bles, elects  a  President  and  chooses  from  among  its  mem- 
bers one-fourth  of  the  whole  body  to  constitute  an  upper 
hoase  or  Senate,  which  is  invested  with  powers  much  like 
those  of  the  Senate  of  the  United  States,  and  exer^MS 
judicial  fnnctions  in  cases  of  impeachment.  The  remaia* 
dcr  constitute  the  lower  hoase  or  chamber  of  deputies, 
corresponding  to  the  House  of  Representatives  in  the 
United  States.  A  measure  proposed  and  passed  in  the 
lower  house,  is  sent  to  the  Senate  for  confirmation  or 
amendment,  as  in  other  bodies  thus  iionstitated.  After 
it  has  received  the  sanction  of  both  honses,  it  requires 
the  assent  of  the  king  to  become  lawful.  If  the  royal  ab- 
sent is  refused,  the  next  Congress  may  advocate  and  eon- 
firm  the  same  measure,  und  the  king  may  again  refuse  his 
assent ; — but  if  a  third  Congress  shall  again  pass  it,  then 
it  becomes  a  law,  the  veto  of  his  majesty  to  the  coatrary 
notwithstanding.  Every  native  of  Norway,  who  is  of  age, 
who  is  a  tax  payer,  or  who  is  the  owner  of  a  freehold 
worth  one  hundred  and  fifty  dollars,  and  who  ia  not  a 
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courtier  or  office-holder;  or  disabled  by  reason  of  mental 
infirmity,  or  incnpaeitated  becaase  of  a  conviction  or  im- 
prisoMBf  nt  for  an  offence  against  the  welfare  of  society, 
is  entitled  to  elect  and  to  be  elected.  The  country  is  di- 
vided into  election  districts,  and  the  electors  are  register- 
ed in  each  district.  Every  three  years  the  voters  assemble 
in  some  convenient  place,  and  out  of  every  hundred  a  del- 
gate  is  chosen  to  attend  the  convention  of  the  delegates 
of  the  district,  who  choose  from  among  themselves  as 
many  members  as  the  district  may  be  entitled  to  send  to 
the  Storthing.  The  working  of  this  constitution  has  been 
all  that  could  be  desired.  Beneath  its  influence,  the  pro- 
gress and  improvement  of  the  country,  and  the  ameliora- 
tion of  the  condition  of  the  people,  is  beyond  all  prece- 
dent in  European  history." 

Adminiiiraiion  of  Justice  among  the  Nonemen. 
**  The  administration  of  the  civil  law  in  Norway  is  most 
admirably  contrived.  In  every  school  district,  the  free- 
holders elect  a  Justice  of  the  Court  of  Reconciliation. — 
Every  law  suit  must  first  be  brought  before  this  justice, 
and  by  the  parties  in  person,  as  no  lawyer  or  attorney  is 
allowed  to  practise  in  this  court.  The  parties  appear  in 
person,  and  state  their  mutual  complaints  and  grievances 
at  length,  and  the  justice  carefully  notes  down  all  the 
facts  and  statements  of  the  plaintiff  and  defendant,  and 
after  due  consideration,  endeavors  to  arrange  the  matter, 
and  proposes  for  this  purpose,  what  he  considers  to  be 
perfectly  just  and  fair  in  the  premises.  If  his  judgment 
is  accepted,  it  is  immediately  entered  in  the  court  above, 
which  is  a  Court  of  Record  ;  and  if  it  is  appealed  from, 
the  case  goes  up  to  the  District  Court,  upon  the  evidence 
already  taken  in  writing,  by  the  Justice  of  the  Court  of 
Reconciliation.  No  other  evidence  is  admitted.  If  the 
terms  proposed  by  the  justice  are  pronounced  to  be  just 
and  reasonable,  the  party  appealing  has  to  pay  the  costs 
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and  charges  of  the  appeal.  This  system  of  minor  courts 
}»revents  a  deal  of  unnecessary,  expensive,  and  vexutioos 
litigation.  The  c<ase  goes  up  from  court  to  court  upon  the 
same  evidence,  and  the  legal  argument  rests  upon  the 
same  facts,  without  trick  or  circumlocution  of  any  kind 
from  either  party.  There  is  no  chance  for  pettifoggers, 
—the  banditti  of  the  bar.  Poor,  or  rich,  or  stupid  clients 
cannot  be  deluded,  nor  judge  or  jury  mystified  by  the  skill 
of  sharp  practitioners  in  the  courts  of  law  in  Norway. — 
More  than  two-thirds  of  the  suits  commenced  are  settled 
in  the  Court  of  Reconciliation,  and  of  the  remainiBg  third 
not  so  settled,  not  more  than  one-tenth  are  ever  carried 
ap. 

'«  The  judges  of  the  Norwegian  courts  are  responsiUe 
for  errors  of  judgment,  delay,  ignorance,  carelessness, 
partiality,  or  prejudice.  They  may  be  summoned,  accused, 
and  tried  in  the  Superior  Court,  and  if  convicted,  are  lia- 
ble in  damages  to  the  party  injured.  There  are,  there- 
fore, very  few  unworthy  lawyers  in  the  Norwegian  courts. 
The  bench  and  the  bar  are  distinguished  for  integrity  and 
learning.  They  have  great  influence  in  the  community, 
and  the  country  appreciates  the  many  benefits  which  have 
resulted  from  their  virtue  and  their  wisdom.'' 


Digitized  by 


Google 


NEW   PUBLICATION.  525 


IStm    |)ubltcattou. 

BiHiif'  Justice  oe  Maoisteatcs  Daily  CoMPAl«lo^.  A  Treatite  on 
tiie  Office  aod  Duties  of  Aldermeo  and  Justices  of  tbe  Peace,  in  the 
GonasoDwealth  of  Peansylfaoia,  incloding  all  the  required  forms  of 
process  aod  Docket-Eotries,  nnd  embodying  not  onhr  wbate? er  may  be 
deemed  valuable  to  Justices  of  the  Peace,  but  to  Landlords.  Tenants 
aod  geaeral  Agents ;  and  mailing  this  Tolume  what  it  purfiorts  to  be,  a 
safeTegalffuide  for  business  men.  By  John  Binns,  late  Alderman  of 
Walnut  Ward,  in  the  city  of  Philadelphia.  The  third  edition;  re- 
vised, corrected,  and  greatly  enlarged.  By  Frederick  C.  Brightly, 
Esq..  of  the  Philadelphia  Bar;  author  of  »*  A  Treatise  on  the  Law  of 
Costs,  Philadelphia :  James  Kay,  jr.,  dc  Brother.  193  Market  street, 
Law  Book  sellers  and  publishers.     1850. 

We  are  glad  to  see  a  new  edition  of  this  useful  book  edited  by  aui 
friend  F.  C.  Brighdey,  Esq.  The  reputation  of  the  book  is  so  well  es- 
tablished that  any  commendation  of  ours  would  add  nothing  to  it.  It 
gives  the  fruits  of  experience  and  learning,  and  cannot  fail  to  be  of  great 
value  to  every  Magistrate  in  tho  State,  as  a  compendious  yet  sufficiently 
lull  treatise  upon,  and  repository  of  legal  principles  to  which  he  ir^ay 
readily  resort.  Upon  an  examination  of  the  third  edition,  and  a  compari- 
son with  the  former  one,  we  find  the  following  entirely  new  titles :  Ac- 
tions against  Justices,  Attachment  page  109,  Attachment  in  Execution, 
Bribery,  Conspiracy,  Duelling,  Factories,  Fixtures,  Fugitives  from  Jus- 
tice, Homicide,  Limited  Partnership,  Purchasers  at  SherifT  Sales,  Reli- 
gious Societies,  Search  Warrants,  Seduction,  Trade  Marks.  The  title 
^*  Appeal,*'  has  been  re-written.  'The  folk>wing  titles  are  extensively  al- 
tered and  enbrged :  Abatement,  Apprentices,  Bills  of  Exchange,  Certio- 
rari, Constables,  Drunkenness,  Elections,  Evidence,  Execution,  False 
Pretences,  Fornication  and  Bastardy,  Freeholder,  Horse  Racing,  Justi- 
ces of  the  Peace,  Landlord  and  Tenant,  Limitation,  Malicious  Mischief, 
Marriage,  Promissory  Notes  and  Vagrants.  Mr.  Brightley*s  additions 
and  akeratbna  have  given  the  book  a  new  and  Increased  value.  The  ac- 
curate and  seientific  manner  in  which  the  authorities  and  statutes  are 
collected,  cited,  arranged  and  applied  will  comniand  the  attention  of  the 
profession  and  be  useful  to  the  kwyer  as  well  as  the  magistrate.  We 
commend  the  volume  as  an  indispensable  appendage  to  every  Magistrate's 
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llie  Principles  of  the  Chrcmo-thcrmal  System  of  Medicine,  with  Ike 
fallacies  of  the  Faculty .  By  Samuel  Dickson,  M.  D.,  of  London ;— with 
an  introdaction  and  notea  by  William  Turner,  M.  D.,  of  N.  Y.  Thia  is  the 
13th  edition  of  a  work  designed  to  prove  *'  the  unity  or  identity  of  all 
morbid  action,  and  the  unity  and  identity  of  the  source  of  power  of  the 
various  agencies  by  which  diseaae  of  every  kind  may  be  caused  or  cured.** 
In  administering  the  remedies  the  only  agents  which  this  system  rejects 
•re  **  the  leech,  the  bleeding  lancet  and  the  cupping  instrument.**  We 
•re  not  disposed  to  find  fault  with  so  much  of  any  system  which  shall  re- 
ftriet  the  use  of  the  lancet  to  cases  clearly  indicating  that  as  the  only 
appropriate  remedy. 

Dr.  John  Brown,  io  1780,  published  his  Brunoniao  System  of  Medi- 
cine. It  is  now  more  than  30  years  since  we  perused  the  '*  Eiemeota 
Medicine  Brunonis  ;*'  but  from  oui*  recollection  of  that  work,  the  new 
book  of  Dr.  Dickson  appears  to  be  in  part  a  superstructure  erected  upon 
•  portion  of  the  foundation  stones  of  Dr.  Brown.  According  to  the  sys- 
tem of  Dr.  Dickson,  the  type  of  all  disease  is  *  fever  and  ague  ;*  and  the 
remedies  are  warmth  or  cordials  in  the  eoid  stage,  and  in  the  hot  stage  a 
reduction  of  the  temperaturo  by  cold  affusion  and  fresh  air,  or  for  the 
fame  purpose  emetics,  purgatives,  or  both  in  combination.  We  would 
thank  one  of  our  medical  friends  for  a  brief  article  pointing  out  the  dif- 
forencea  between  this  system  and  the  sthenic  and  asthenic  diseases  of  Dr. 
BrowD,  with  his  antt-phlogistic  aod  phhgistic  remedies. 

[Ed.  Am,  Law  Jour. 


Kidnapping  Case. — This  was  an  Indictment  pending  against  Jonathan 
Little  and  others,  in  Huntingdon  county,  Penn'a.,  charging  them  with 
Kidnapping  a  negro  named  Finley.  Counsel  attended,  employed  by  the 
Governor  of  Maryland,  with  the  necessary  evidence  to  show  that  the  ne- 
gro Finley  was  a  slave  in  Maryland,  and  that  Mr.  Little  had  authority 
from  his  master  to  take  him.  Upon  these  grounds  the  prosecution  was 
abandoned  by  the  prosecuting  officers,  without  a  trial. 


17*  Chancellor  Walworth,  of  New  York,  is  a  descendant  of  Maiy 
Chilton,  the  first  female  who  leaped  from  the  boats  of  the  Mayflower, 
apoB  Plymouth  Rock. 


Digitized  by 


Google 


LAW   mSCELlANY.  527 


CaiD  Miffcellane 


L6QAL   GOSSIP. 

The  foUowing  anecdote  is  related  by  a  pupil  of  the  late  ProfeMor  Bell, 
•f  Scotland,  aa  having  happened  one  day  at  the  Lecture.  *«  One  of  my 
claae  fellows  was  a  yoang  araa  from  Glasgow,  who  was  particularly  dis- 
tinguished by  his  industry  and  dose  spplication  to  his  studies ;  nor  was  he 
Sft  all  times  content  with  the  information  the  Professor  ga? e  him,  but 
would  consult  every  authority  until  he  had  satisfied  his  mind,  not  unfre- 
quently  arriving  at  a  conclusion  different  from  his  learned  preceptor*s  dic- 
tum. Setting  beside  me  one  day,  he  was  suddenly  called  up  for  exami- 
natioo ;  we  had  not  the  least  idea  of  what  the  examination  would  be 
shout,  and  he  was  doubtful  of  the  appearance  he  would  make.  The  first 
questioa  or  two  he  answered  w^  enough,  until  Professor  Bell  put  one 
to  him  respecting  the  doctrine  of  law  relating  to  the  ratification  ef  deeds 
bj  a  wife.  My  friend  answered  distinctly  and  most  confidently,  but  the 
professor  was  dissatisfied.  *5  No,  sir,  that  Is  not  tiie  proper  answer."  To 
my  utter  astonislMBeat  my  aealous  friend  unbhishlngly  rejoined,  "  I  am 
aware,  sir,  that  a  dififorent  rule  is  laid  down  in  your  Principles,  but  yov 

there  refer  to  Erskine's  Institute,  book  i  title ^  section b 

Now,  sir,  I  turned  up  the  pamsge  and  I  found  that  Jlfr.  Evdcme  soys  ilbs 
mry  TtperBtt  and  aeeordif  to  Mm  (with  aignifieant  emphasb)  my  answer 
was  quite  right !  !*'  1  need  not  attempt  to  describe  the  eflTect  of  Uiis  scene 
in  the  class.  We  were  horrified  by  the  audacity  of  my  friend,  who  was 
by  no  ^  means  conspicuous  for  anything  betokening  a  forward  disposition. 
The  Professor  was  aghast;  jeakius  of  his  legal  opinion  at  all  times,  to  be 
thus  bearded  was  too  much ;  however,  after  recovering  his  breath,  he 
said :  **  Does  Mr.  Erskine  say  so,  sir  !*'  **  He  certainly  does,**  was  the 
vnhesitating  response.  ^  Then,  sir,*'  replied  the  suthor  of  the  Oommen- 
taries  OB  the  Law  of  Scotland,  •*  Mr.  Erskine  U  WRONG.** 

[Loud.  Law  Mag. 


In  tiie  Supreme  Court  ef  the  United  States,  the  following  rule  was 
adopted  on  the  24th  April,  1850  :— 

Rule  No.  58.  **  Ordered,  that  twelve  printed  copies  of  the  abstract 
points  and  authorities  required  by  the  fifty -third  rule,  be  filed  with  the 
derk,  three  days  before  the  case  is  called  for  argument ;  nine  of  these 
copies  for  the  Court— one  for  the  reporter — one  for  the  opposing  counsel 
—and  the  renmininc  one  to  be  retained  by  the  clerk.  This  order  to  take 
effect  en  the  first  of  May  next.*' 
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ANECDOTE  OF  LORD  ELDON  AND  SIR  GEORGE  ROSE. 

Many  were  the  sqoibs  id  proee  aod  Terse  of  which  the  Fibiof  of  CbMi- 
cellon  was  the  subject.  To  one  by  Sir  (George  Rose,  a  happy  retort  was 
made  by  Lord  Eldoo : 

My  most  Talaed  and  witty  friend,  Sir  George  Rose,  when  at  the  bar, 
having  the  note-book  of  the  regular  reporter  of  Lord  Eldon*s  decisioBa 
pot  into  his  hand,  with  a  request  that  he  would  take  a  note  for  him  of 
any  decision  which  shookl  be  gifen,  entered  in  it  the  foUowing  Kaea,  as  a 
fufi  record  of  all  that  was  material  which  had  occurred  during  the  day : 
Mr.  Leach 
Made  a  speech — 
Attflry,  seat,  but  wrong : 

On  the  other  part, 

Was  heavy,  duU  and  long ; 
Mr.  Parker 
Made  the  case  darker. 

Which  was  dark  enough  without: 
Mr.  Cooke 
Cited  his  book, 
And  the  ChancelkMr  said— •«  I  Bouar.'* 
Thiijeu  tfesptU^  flying  abo«t  Westminster  Hall,  reached  ^  Chancel- 
lor, who  was  very  much  amused  with  it,  notwithstanding  the  alUisioB  to 
his  doubting  propensity.    Soon  after,  Mr.  Rose  having  to  argue  botes 
him  a  very  untenable  proposidon,  he  gave  his  opinion  very  gravely,  and 
with  infinite  grace  and  felicity,  dius  concluded :  "  For  these  reasons,  the 
judgment  must  be  against  your  clients :  and  here,  Mr.  Rose,  the  Chan- 
celtor  does  not  doubt  *' 
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CHARLES  WALLACE  BROOKE,  ESQ. 

Charles  Wallace  Brooke  was  the  son  of  Robert  Brooke, 
and  the  grandson  of  Andr.ew  Porter.  His  father's  pro- 
fession was  that  of  a  Surveyor,  and  the  traces  of  his  la- 
bors are  contained  in  the  history  of  many  of  onr  most 
important  land  titles  in  Philadelphia.  Of  his  children, 
two  were  bred  to  the  profession  of  the  law.  Robert  M* 
Brooke,  the  elder  of  the  two,  sustained  for  many  years  a 
commanding  position  at  the  Northampton  bar,  and  earned 
a  high  reputation  for  learning,  ability  and  wit.  Of  the 
other,  we  are  to  speak  more  at  length* 

The  latter  commenced  the  study  of  the  law  at  an  early 
age  in  the  office  of  George  B.  Porter,  Esq.  of  Lancaster. 
Mr.  Porter  was  then  actively  engaged  in  those  political 

Vol.  IX.— No.  80. 
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pursuits,  which  resulted  in  his  removal  to  Blichi^n,  un- 
der  an  appointment  as  Governor  of  that  Territory.  After 
spending^  some  months  in  Lancaster,  Mr.  B.  removed  to 
Philadelphia,  and  entered  as  a  student  the  office  of  Wil- 
liam Rawle,  Esq.,  under  whose  care  he  spent  several 
years  in  preparation  for  his  profession,  and  to  whose  ju- 
dicious counsel,  he  traced  much  of  his  success  in  life. 

On  the  21st  of  June,  1834,  he  was  admitted  to  the  bar, 
and  entered  nn  the  practice  oi  his  profession,  at  Worris- 
town,  Pa.  To  the  practical  lawyer,  it  will  be  sufficient  to 
observe,  that  with  few  advantages  except  those  of  an  in- 
tellectual character,  he  secured  in  the  five  years  of  his 
residence  there,  a  large  share  of  professional  business, 
and  established  a  character  for  promptness,  accuracy  and 
abiUty.  The  records  which  he  has  left  of  his  business 
show  that  up  to  the  period  of  his  removal  from  the  coun- 
ty, it  was  steadily  increasing. 

In  January,  1839,  he  received  the  appointment  of  Dep- 
uty Attorney  General,  for  the  city  and  county  of  Pliila- 
delphia,  in  conjunction  with  George  W.  Barton,  Esq. ; 
and  on  Mr.  Barton's  elevation  to  the  Bench,  he  became 
the  sole  representative  of  the  Attorney  General  for  this 
county. 

The  severe  character  of  the  duties  of  this  office  is  gen- 
erally known ;  and  it  is  not  improbable  that  he  laid  at  this 
period,  the  foundation  of  that  painful  malady  with  which 
be  struggled  during  the  greater  portion  of  his  subsequent 
life.  The  records  of  the  Court  show  that  during  the  time 
for  which  he  held  the  office,  as  many  as  thirty  eases  were 
sometimes  determined  in  a  single  day.  Occasionally  the 
Court  were  occupied  with  cases  of  the  highest  import- 
ance and  popular  interest.  The  prosecution  of  the  cele- 
brated Dr.  Eldridge  maybe  instanced.  In  this  case,  which 
engaged  the  attention  of  the  Court  for  nine  successive 
weeks,  the  strength  of  the  bar  was  arrayed  for  the  prose- 
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cution,  and  the  defence  is  acknowledged  to  have  been 
conducted  with  a  masterly  abihty.    The  speech  of  Mr. 
Brooke,  on  the  part  of  the  Commonwealth,  which  occu- 
pied more  than  a  day  in  its  delivery,  established  on 
solid  basis,  his  reputation  as  a  criminal  lawyer. 

In  September,  1841,  Mr.  B.  was  appointed  Solicitor  of 
the  Trustees  of  the  Bank  of  the  United  States,  under  the 
third  assignment,  and  held  the  office  during  the  remain- 
der of  his  life.  The  magnitude  of  the  trust  which  this 
assignment  created,— arising  out  of  the  assets  it  convey- 
ed, amounting  in  all  to  over  $14,000,000,— the  condition 
and  residence  of  the  debtors,  and  the  unsettled  state  of 
their  accounts,  need  not  be  stated.  In  what  manner  his 
duties  as  the  legal  adviser  of  the  Trustees  were  discharg- 
ed, may  be  judged  by  the  resolutions  adopted  on  receiv- 
ing intelligence  of  his  death,  in  which  they  expressed  their 
opinion  of  him  as  *<  an  able  counsellor,  a  ready,  judicious 
and  safe  guide,  whose  integrity  of  purpose  and  upright- 
ness of  action  gained  their  cordial  esteem  and  entire 
confidence.'* 

It  may  be  added,  that  in  the  written  opinions  delivered 
by  him,  on  the  various  subjects  arising  out  of  the  trust, 
and  comprising  a  volume  of  large  size,  no  error  has  be- 
come apparent — nothing  has  been  reversed  by  senior  coun- 
sel subsequently  consulted, — no  judicial  decision  has 
pointed  out  an  impropriety  in  the  course  recommended, 
— and  those  who  followed  the  advice  have  had  no  reason 
to  regret  it,  or  to  wish  they  had  done  otherwise. 

From  the  numerous  civil  causes  in  which  he  was  con- 
cerned on  behalf  of  the  Trustees  of  the  Bank,  that  of  the 
Insurance  Bank  of  Columbus,  against  the  Bank  of  the 
United  States,  tried  in  the  District  Court  of  Philadelphia, 
in  1847,  may  be  selected.  The  preparation  and  trial  of 
tins  cause,  which  involved  over  $350,000,  afforded  a  dis- 
play of  the  highest  professional  ability.    The  most  emi- 
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ncnt  coDnsel  at  oar  own  bar,  and  others  from  a  distance 
were  retained.  A  lar^c  part  of  the  labor  of  the  defence, 
necessarily  fell  to  the  junior  coanseh  It  is  moderate 
praise  to  say,  that  the  duties  which  U^us  devolved  on  him, 
were,  in  the  estimation  botli  of  his  clients  and  collcagnes, 
performed  in  sueh  a  manner  as  to  reflect  the  highest  credit 
on  his  capacity  for  thought  and  labor. 

The  leading  qualities  of  his  intellect  are  easily  enume- 
rated. The  more  prominent  were  quickness  and  clear- 
ness. He  could  take  up  a  mass  of  complicated  facts,  in« 
volving  sums,  dates,  accounts,  correspondence  and  con- 
versations, and  in  probably  as  short  a  space  of  time  as  any 
man  he  has  left  behind  him,  he  could  present  a  statement 
of  the  whole  so  dearly  that  it  was  not  only  easy  to  com- 
prehend it,  but  impossible  to  niiranderstand  it,  and  in  so 
pure  and  unostentatious  a  manner,  that  the  subject  must 
indeed  have  been  destitute  of  interest  if  it  did  not  impart 
pleasure  to  the  hearer.  ^*  Until  I  heard  him  open  that 
cause,**  said  one  of  his  colleagues  in  the  case  last  advert- 
ed to,  **  I  never  knew  what  was  in  him ;"  and  no  man 
could  have  opened  it  successfully,  who  did  not  possess  in 
an  eminent  degree,  the  intellectual  characteristics  which 
have  been  ascribed  to  him. 

His  decision  of  character  was  not  less  remarkable. — 
When  his  judgment  on  any  subject  had  become  mature, 
you  might  with  the  utmost  confidence  rely  on  finding  his 
mind  at  any  other  time,  in  precisely  the  same  state,  or  to 
hear  some  sound  reason  for  a  change.  He  had  never 
learned  to  waiver.  He  either  gave  the  subject  no  atten- 
tion as  worthless,  or  addressed  himself  to  it  with  diligence 
-—drew  his  conclusion,— dismissed  the  process, — and 
adopted  the  result  as  a  fixed  fact,  about  which  no  doubt 
was  ever  after  tolerable. 

He  was  a  man  of  indomitable  energy.  In  tlie  course 
which  he  proposed  to  liimself  he  saw  no  obstacle.  A  fact 
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which  occarred  daring  his  last  illness,  may  be  adduced  in 
illastration.  He  had  been  confined  to  his  room  for  sever- 
al days  and  had  become  so  mach  redaced  by  saffering, 
that  his  attendants  supposed  him  unable  to  walk  without 
assistance.  Suddenly  recollecting  some  business  which 
he  supposed  neglected,  he  arose  against  all  remonstrance 
— ^proceeded  alone  to  the  Common  Pleas, — made  a  mo- 
tion to  the  Court, — gave  a  memorandum  to  the  Prothono- 
tary,— exchanged  salutations  pleasantly  with  his  friends, 
and  returned  as  he  went.  His  debility  was  only  appa- 
rent when  the  object  had  been  accomplished.  This  hap- 
pened on  the  20th  of  September,  1849.  He  died  on  the 
22d  of  October,  in  his  37th  year,  from  an  afiection  of  the 
heart. 

To  these  more  hardy  qualities,  he  united  others,  not 
always  associated  with  them.  He  was  a  cheerful  com- 
panion. He  did  not  recognize  the  obligation  under  which 
men  seem  occasionally  to  be  borne,  to  say  something  in 
opposition  to  whatever  any  other  man  may  choose  to  ad- 
vance. He  was  a  'good  listener,  and  indeed  had  cultiva- 
ted, to  a  remarkable  degree,  the  power  of  remaining  si- 
lent in  the  society  of  others, — an  accomplishment  quite  as 
rare  as  that  of  the  highest  eloquence.  His  calmness  and 
self  possession  were  generally  remarked. 

In  what  has  been  observed  of  his  intellect,  it  is  not  in- 
tended to  say  he  had  given  evidence  of  the  highest  en- 
dowments. It  is  believed,  and  there  is  sound  reason  for 
the  belief,  that  if  his  life  had  been  spared,  he  would  at  one 
day  have  occupied  a  place  in  the  front  rank  of  the  pro- 
fession. 

His  legal  reading  was  varied  and  extensive.  Whatever 
he  understood,  he  understood  thoroughly.  Whatever  he 
did,  he  did  well.  His  facility  in  the*  transaction  of  busi- 
ness, was  unexcelled.  As  a  speaker,  his  diction  w<is 
graceful, — more  rapid  perhaps  than  was  agreeable, — ^but 
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in  general  irapressire  and  appropriate.  On  the  whole  it 
were  difficalt  to  find  an  array  of  pouxrs,  giving  brighter 
promise  of  success. 

In  general  literature  his  taste  was  discriminating  and 
refined.  He  read  the  English  classics  with  avidity.  Of 
metaphysical  pursuits  he  was  extremely  fond.  He  had 
studied  v%  ith  care  the  Analogy  of  Bishop  Butler,  and  de- 
lighted to  discuss  with  his  associates,  the  opinions  of  that 
wonderful  thinker. 

As  a  writer,  he  laid  no  claim  to  the  highest  excellence. 
The  circumstances  of  his  youth  had  not  favored  the  cul- 
tivation of  this  power ;  subsequent  efforts  were  intended 
mainly  as  a  relief  to  professional  labor.  Occasional  liter- 
ary performances,  however,  show  him  to  have  been  by  no 
means  deficient  in  this  department.  We  turn  over,  as  we 
write,  the  manuscript  of  several  addresses  delivered  be- 
fore different  literary  societies,  which,  if  published,  would 
have  added  to  his  reputation.  We  notice  particularly, 
one  entitled  the  "  Philosophy  of  History,"  which  bears 
tlie  marks  of  elegance  and  ease  ;  but  our  limits  permit  no 
more  extended  reference. 

Of  the  faults  of  Mr.  Brooke,  whatever  they  were,  it  is 
not  our  purpose  to  speak.  Jurisdiction  over  these,  as  over 
onr  own,  belongs  to  a  tribunal,  competent  to  decide  upon 
them,  by  a  justice  so  exact,  and  a  mercy  so  tender,  as  to 
leave  nothing  but  acquiescence.  P. 


Z\]t  Contract  of  Cairorscmcut. 

This  is  the  title  given  to  a  collection  of  articles  origin- 
ally published  in  the  New  York  Legal  Observer,  and  now 
re-published  by  Messrs.  Derby,  Miller  &  Co.,  of  Auburn, 
N.  Y.    The  subject  in  relation  to  which  they  treat,  is  one 
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of  general  interest,  and  when  taken  in  connection  with 
the  fact,  that  they  are  a  review  of  a  decision  lately  made 
by  the  highest  Court  of  that  State,  will  cause  them  and 
the  decision  to  be  read  with  an  attention  which  otherwise 
they  might  not  have  attracted*  The  main  drift  of  the  ar- 
ticles is  to  show  that  the  New  York  Court  of  Appeals,  in 
passing  on  the  sufficiency  of  a  notice  of  protest,  should 
have  decided  solely  the  legal  proposition,  whether  the 
note  was  or  was  not  correctly  described  in  the  notice,  and 
not  what  information  it  conveyed  when  received  to  the 
mind  of  the  endorser.  That  the  real  question  before  the 
Court  was,  what  had  the  holder  dane^  and  not  how  the  en- 
dorurfelt. 

There  is  an  expressioh  in  the  opinion  under  review 
well  calculated  to  attract  the  attention  of  the  general 
reader,  and  cannot  escape  the  observation  of  the  mem- 
bers of  the  legal  profession.  It  is  as  follows :  <<  But  it  is 
contended  that  the  notice  merely  inform!  the  defendants 
of  the  non-payment  of  a  note  drawn  and  endorsed  respec- 
tively by  the  defendants  for  $300,  and  not  a  note  for  $600 
endorsed  by  the  defendants  yoi»%.  Concede  that  such 
variance  or  misdescription  exists.  It  is  well  settled  in 
accordance  with  good  sensfe,  that  an  immaterial  variance 
in  the  notice  will  not  vitiate  it."  The  point  decided  is 
that  a  variance  of  one  half  in  the  amount  of  the  contr^t, 
and  the  number  of  endorsers,  is  an  immaterial  variance. 
Suppose  the  variance  had  been  more  or  less  than  one 
half,  would  it  have  been  immaterial  1  Suppose  the  notice 
had  informed  the  defendants  of  the  non-payment  of  a  note 
for  two  hundred  and  ninety-nine  dollars  and  ninety^nine  eents^ 
would  the  variance  have  been  immaterial  V  Suppose  the 
note  had  been  jointly  endorsed  by  three^  and  the  notice 
had  stated  the  endorsement  to  have  been  made  by  only 
one  of  the  three,  would  the  variance  have  been  immate- 
rial ?  If  a  variance  of  one-half  in  describing  a  six  hundred 
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dollar  note  is  immateriaU  does  the  same  rale  apply  to  a 
thousand  dollar  note»  and  may  that  be  described  as  a  five 
hundred  dollar  note»  and  a  fifteen  hundred  dollar  note,  as 
a  seven  hundred  and  fifty  dollar  note  ?  What  variance  is 
material,  if  a  variance  of  precisely  one-half  in  the  amount 
of  the  note  and  the  number  of  endorsers  is  immaterial? 
This  is  a  point  it  is  apprehended  the  members  of  the  legal 
profession  and  the  commercial  community  generally, 
would  like  to  see  explained  and  settled. 

A  reference  to  a  few  authorities  showing  with  what  cer- 
tainty the  Courts  heretofore  have  required  contracts  to 
be  described,  as  a  legal  proposition,  may  not  be  entirely 
unappropriate. 

«*  The  legal  eflfect  and  identity  of  the  contract  must  be 
cautiously  kept  in  view,  and  any  variance  in  this  respect, 
relating  to  the  promise  or  undertaking  upon  which  the 
action  is  predicated,  or  the  consideration  thereof,  will  be 
fatal.  Cowen  &  Hill's  Notes,  part  1.  p.  510.  A  note 
payable  at  sixty  days  cannot  be  given  in  evidence  to  sup- 
port a  count  upon  a  note,  which  count  does  not  state 
when  the  note  was  payable.  The  variance  is  fatal.  7 
Cranch  208,  Sheehe  vs.  M<indevUle.  The  plaintiff  cannot 
give  evidence  that  the  variance  was  the  effect  of  mistake 
or  inadvertence  of  the  attorney,  and  that  the  note  produced 
was  that  which  was  intended  to  be  described  in  the  decla- 
ration, lb.  An  omission  in  the  declaration  on  a  promis- 
sory note  of  the  words,  or  order,  or  of  the  time  of  pay- 
ment, or  of  the  place  where  it  is  payable,  is  fatal.  They 
are  all  material  parti  of  the  note.  9  Wheat.  558,  Sobree 
vs.  Dorr.  In  an  action  for  fraudulently  putting  off  the 
bills  of  a  broken  bank,  where  the  declaration  described 
the  bills  as  one  ten  dollar  bank  bill,  and  ten  five  dollar  bank 
bills,  all  of  the  Farmer's  Bank  in  Belchertown,  it  was  held 
that  the  plaintiff  could  not  recover,  without  proving  that 
the  bills  put  off  were  of  the  denominations  specified.    8 
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Conn.  R.  363,  Watson  vs.  Osborne.  It  makes  no  differ- 
ence if  the  specification  of  the  bills  be  laid  under  a  videl- 
icet, lb.  A  variance  as  to  the  amount  of  the  note  isfa-- 
tah  2  Mart.  Lou.  R.  666.  Pilie  vs.  Mollere.  In  an  ac- 
tion qui  tantf  for  taking  usury,  the  declaration  stated  the 
taking  to  have  been  in  pursuance  of  a  loan  of  $200,  by 
means  of  a  promissory  note ;  and  the  evidence  was  of  a 
loan  of  $200  and  the  interest  thereon  for  more  than  six 
months  ;  this  was  held  a  fatal  variance.  4  Day  37,  Drake 
vs.  Watson.  So  where  the  plaintiff  alleged  a  loan  by  the 
defendant  to  A.,  for  sixty-three  days,  and  produced  a  note 
in  evidence,  payable  to  the  defendant  in  sixty  days;  this 
was  held  a  fatal  variance,  notwithstanding  the  three  days 
grace  added  to  the  namber  of  days  specified  in  the  note 
would  have  made  the  sixty-three  d^ys.  lb.  114.  Wilmot 
vs.  Monson.  A  note  was  described  as  being  "  for  value 
received."  The  note  produced  was  precisely  like  the 
one  stated,  except  it  had  not  the  words  "  value  received" 
in  it.  Non-suit  granted,  and  motion  for  a  new  trial  de- 
nied. 10  John.  R.  418.  Saxton  vs.  Johnson.  An  averment 
that  two  individuals  made  their  note,  their  own  proper 
hands  and  names  being  thereunto  subscribed,  is  not  sup- 
ported by  showing  the  makers  were  partners  and  the  note 
signed  by  one  of  them  in  the  name  of  the  firm.  7  J.  R. 
468.  Pease  vs.  Morgan.  If  a  bill  drawn  by  John  Grouch 
be  declared  upon  as  drawn  by  John  Crouch,  the  variance 
is  fatal,  3  B.  &  P.  559.  Whetwill  vs.  Bennett.  Avowry 
setting  forth  a  lease  for  £110  rent.  The  lease  was  for 
148  acres;  at  15s.  per  acre,  equal  to  £111  rent.  The  va- 
riance was  fatal.  4  Taunt.  320,  Brown  vs.  Sayce.  In  the 
declaration  it  was  averred  that  the  defendant  being  indebt- 
ed, &c.,  accounted  with  the  plaintiff  for  the  same,  being 
£21  6s.  The  proof  showed  that  the  balance  on  account- 
ing was  £20 18s,  and  the  plaintiff  was  non-suited.  3  Maul. 
&.  Selw.  178.     The  plaintiff  counted  on  a  lease,  stating 
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the  rent  payable  in  quarterly  payments.    No  particular 
time  of  payment  was  agreed  upon  by  the  terms  of  the 
lease  proved,  and  the  plaintiff  was  non*«uited.    2  Dong. 
665.    Bristow  vs.  Wright.    If  the  terms  of  a  contract  be 
stated,  though  unneces^rily,  they  must  be  proved  as  laid, 
lb.  Lord  Mansfield  said,  ''  In  the  present  case  the  plaintiff 
undertakes  to  state  the  lease,  and  states  it  falsely.  It  cer- 
tainly was  not  necessary  to  allege  this  part  of  the  lease 
.  that  relates  to  the  time  of  payment,  in  order  to  maintain 
the  action.    But,  since  it  has  been  alleged,  it  was  neces- 
sary to  prove  it."    lb.    Debt  for  rent  on  a  demise  at  £15 
per  annum*  The  demise  proved  was  £1S  and  3  fowls;  the 
Court  held  the  variance  fatal.    Cited  by  Best.  Sergt  Ar- 
gaendo  in  Brown  vs.  Sayce,  4  Taunt.  320.    In  Baker  vs. 
Edmonds,  B.  R.  M.  23,  Car.  1,  it  was  resolved  tliat,  in  an 
action  upon  a  contract  itself,  if  the  party  mistake  the  sum 
agreed  on,  he  fails  in  his  action.    Note  to  Bristow   vs. 
Wright,  2  Doug.  666.    In  Smith  vs.  Flickson,  B.  R.  T. 
Geo.  2.    Lord  Hardwick  says,  **  in  contracts  it  is  neces- 
sary to  prove  all  the  charges  in  the  declaration  exactly  in 
the  manner  they  are  laid."     Same  note.    If  the  plaintiff 
declare  on  a  corrupt  contract  made  on  the  21st  Decem- 
ber, 1774,  giving  payment  to  the  23d  of  December,  1776 ; 
evidence  of  a  contlract  made  on  the  23d  of  December, 
1774,  for  two  years,  is  a  fatal  variance.     2  Cowpers  R. 
671.    Carlisle  qui  tam  vs.  Frears.    By  Lord  Mansfield, 
there  is  no  color  for  the  plaintiff  *8  recovery.    The  usuri- 
ous contract  must  be  proved  as  laid;  whereas,  the  contract 
proved  in  this  case,  is  totally  different  from  the,  contract 
stated  in  the  declanition.    lb.    Proof  that  the  defendant 
agreed  to  sell  so  many  bushels  of  corn,  according  to  a  par- 
ticular measure,  will  not  support  an  allegation  in  a  decla« 
ration  to  sell  so  many  bushels;  because  bushels,  without 
any  other  explanation,  means  a  bushel  by  statute  mea- 
sure.   4  T.  R.  314.    Hockin  vs.  Cooke.    Lawrence  and 
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Burroagh  for  the  defendant  were  slopped  by  the  Court, 
who  said  the  question  was  whether  there  was  not  a  \ari- 
ance  between  the  contract  proved  and  that  alleged  in  the 
declur.ation,  of  which,  the  Court  said,  no  doubt  could  be 
entertained.  lb.  In  an  action  against  three  on  a  proni- 
issory  note,  only  one  of  whom  appears  and  pleads,  he  may 
take  advantage  of  the  misnomer  of  his  co-defendants  on 
the  general  issue,  on  the  ground  of  a  variance  between  the 
contract  declared  upon^  and  that  proved.  Lord  Kenyon,  C. 
J.  "  This  is  an  action  on  a  written  instrument ;  the  evi- 
dence produced  did  not  prove  the  instrument  declared 
on."  4.  T.  R.  611.  Gordon  vs.  Austin,  If  a  note  be 
stated  in  the  declaration  as  payable  at  a  particular  place, 
but  it  does  not  appear  in  the  bill  or  note,  but  only  by  w.iy 
of  a  memorandum  at  the  foot  of  it ;  it  is  a  different  note 
from  the  one  described  in  the  decLiration,  and  the  vari* 
ance  is  fatal.'*    4  Maul.  &,  Selw.  505. 

The  decision  of  the  case  of  the  Cayuga  County  Bank 
vs.  Warden  and  Griswold,  by  the  New  York  Court  of 
Appeals,  (1  Comk.  413,)  by  which  it  is  decided  as  a  legal 
proposition,  that  describing  a  six  hundred  dollar  note  en* 
dorsed  by  two,  as  a  three  hundred  dollar  note  endorsed 
by  one  only,  is  an  immaterial  variance,  is  a  wide  depar- 
ture from  the  cases  above  referred  to,  and  the  tendency 
of  which  will  be  to  re-open  questions  long  settled,  and  in- 
volve in  constant  and  continued  doubt  and  uncertainty, 
the  liability  of  parties  to  commercial  paper.  ttt 


Digitized  by 


Google 


540         SUPREME  COURT  OF  NEW  YORK. 

Supreme  Court  of  ^Teu)  Qork—Iii  CquUn. 

GARRET  POST  AND  WIFE  n.  WILLIAM  MILLER,  d  a!. 

1.  A  widow  to  whom  if  deviled  on  estate  in  fee,  to  be  defeated  npon  the 
contiugeiicy  of  futare  marriage,  in  which  caie  ahe  ia  to  hare  a  third  part  of  the 
real  and  personal  property,  and  she  afterwards  aaorried : — 

Claimed,  That  the  devise  is  not  in  Ilea  uf  dower  and  that  she  rony  hold  the 
bequest  and  devise,  and  be  endowed  of  one-third  of  the  residne,  and  even  full 
dotrcrfor  (he  ickole  real  estate.  Hcfd^  that  the  dower  was  merged  in  the  life 
estate  devised,  and  the  widow  not  having,  within  tho  time  and  according  to 
the  manner  directed  by  the  statute,  expressed  her  dissent,  she  is  deemed  to 
have  elected  to  take  under  the  devise  of  the  will. 

George  Rathbun,  for  PlainlifF. 

John  P,  Halbert  and  Stephen  A.  Goodwin,  for  Def 'ts. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  facts  of  the  case. 

Maynard,  J.  Plaintiff's,  in  right  of  the  wife,  claim  in 
fee  one-third  part  of  the  real  estate  of  Daniel  Miller,  de- 
ceased, her  former  husband,  as  devisee  under  his  will. — 
Also,  a  right  of  dower  in  the  land  of  deceased.  Claiming 
that  the  devise  ought  not  to  be  construed  to  be  in  lieu  of 
dower.  The  clause  in  the  will  upon  which  the  question 
is  raised,  is  as  follows :  "  After  paying  all  my  debts,  I  give 
and  bequeath  unto  my  beloved  wife  Calista  Lovina,  the 
use  and  avails  of  all  my  property,  personal  and  real  of 
every  name  and  nature^  so  long  as  she  remains  my  widow  ; 
and  further,  she  shall  have  the  privilege  of  making  a 
small  gift  of  my  personal  property  to  Worna  Walker,  or 
any  other  worthy  person  she  chooses ;  aad  further,  if  in 
case  of  sickness  or  other  calamities,  the  interest  of  my 
estate  should  not  be  sufficient  for  her  support,  then  my 
executors  shall  allow  her  so  much  of  the  principal  as 
shall  be  necessary  for  her  comfort  and  happiness ;  and 
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further,  in  case  she,  my  wife,  shall  desire  to  change  her 
residence,  and  a  good  opportunity  should  offer  itself  for 
the  sale  of  my  estate,  then  my  executors  are  hereby  era- 
powered  to  sell  my  estate  and  invest  it  in  other  real  es- 
tate where  my  said  wife  shall  desire,  or  loan  the  amount 
oat  at  lawful  interest,  taking  bonds  and  mortgages  on  real 
est.ite  for  security  ;  and  further,  my  sister  Mary  Ann  Mil- 
ler, shall  have  the  privilege,  if  my  said  wife  so  desires,  of 
making  my  house,  or  the  house  of  my  wife  her  homct 
without  cost  or  charge  to  her,  so  long  as  my  wife  Calista 
Lovina  remains  a  widow.  And  further,  in  case  she  my 
wife  should  again  marry,  then  there  is  to  be  a  division  of 
all  my  property  made,  of  all  my  property,  personal  and 
real,  and  one-third  of  all  is  to  be  given  to  her,  my  wife  Ca- 
lista Lovina,  and  the  remaining  two-thirds  is  to  be  equally 
divided  between  William,  John,  Peter,  Samuel,  Elijah  and 
Adam,  and  my  two  sisters,  Mary  Ann  and  Sally  Ann,  or 
their  heirs ;  and  further,  in  case  my  wife  Calista  Lovina 
shall  not  marry,  then  the  property  or  what  shall  remain 
at  her  decease,  shall  then  be  divided  among  my  brothers 
and  sisters,  or  their  heirs." 

The  widow,  afler  more  than  a  year  from  the  decease 
of  the  testator,  her  first  husband,  intermarried  with  the 
plaintiff  Post,  without  taking  any  steps  to  elect  to  take 
her  dower  instead  of  the  bequest  and  devise  contained  in 
the  will ;  and  it  is  now  argued  in  her  behalf,  that  the  be- 
quest and  devise  is  not  in  lieu  of  dower,  and  consequent- 
ly that  it  is  not  necessary  for  her  to  make  an  election ; 
and  that  she  is  entitled  to  the  one-third  devised  to  her  in 
fee  in  the  latter  clause  of  the  will  and  dower,  also  in  the 
residue,  and  even  full  dower  for  the  whole  real  estate, 
that  is,  two-thirds  of  the  residue  for  dower. 

The  estate  devised  to  the  wife  by  the  first  clause  of 
the  will,  is  an  estate  for  life,  for  the  contingency  which 
was  to  determine  the  estate  might  not  have  happened 
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daring  her  life,  and  sach  estates  are  deemed  freehold  es- 
tates while  they  subsist.  2  BI.  Com.  120,  4  Kent  Com. 
20.  It  being  an  estate  for  her  life  in  all  the  real  estate  of 
the  testator,  it  embraced  and  absorbed  the  whole  estate 
and  the  right  of  dower  become  necessarily  merged  in  it ; 
it  is  therefore  a  devise  in  lieu  of  dower  by  necessary  im- 
plication. The  widow  not  having  within  the  time,  and 
according  to  the  manner  directed  by  the  statute,  express- 
ed her  dissent,  she  is  deemed  to  have  elected  to  take  un- 
der this  clause  of  the  will  in  lieu  of  her  dower.  Whether 
the  same  result  would  have  followed  had  the  estate  given 
been  a  term  of  years,  it  is  not  necessary  here  to  decide. — 
The  contingency  upon  which  the  wife  should  acquire  an 
estate  in  fee  in  one-third  part  of  the  testator's  real  estate 
having  happened,  there  must  be  a  decree  settling  the 
rights  of  the  parties  accordingly,  and  for  the  appointment 
of  commissioners  to  muke  partition,  or  if  either  of  the 
parties  desire  it,  a  referee  must  be  appointed  to  ascertain 
whether  a  partition  or  a  sale  should  be  made. 


Supreme  (Sourl  of  33'tiD  Jcrstg—^lprU  ffitrm,  1850. 

MERSHON  a  (d.  vs.  HOBENSACK. 

1.  The  form  of  a  qaestion  if  very  mnch  in  the  discretion  of  the  Jadge,  and  if 
he  exercise  that  discretion  improperly  in  overmling  objection!  to  a  qaestiou  ai 
too  leading,  redresi  can  only  be  obtained  by  application  to  the  Coait  for  a  new 
trial.    It  if  not  the  subject  of  an  assignment  of  error. 

3.  Persons  will  be  held  responsible  as  partners,  who  hold  themselves  ont  as 
such,  to  those  from  whom  they  thus  obtain  credit,  even  thoogh  no  such  relation 
may  in  fact  subsist  between  them. 

3.  In  an  action  ex  eontraciu,  the  non-joinder  of  a  contractor,  as  defiBodant,  can 
be  token  advantage  of  by  plea  in  abatement  only.  It  is  immaterial  that  the 
fact  of  nou-joinder  is  presented  by  the  evidence  of  the  plaintiff. 
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4.  CommoD  carriers  are  not  ezcased  from  tbeir  liability  as  iniurers  of  the 
goods  earned,  because  the  loss  occurred  by  the  fault  of  some  third  person,  and 
not  by  the  negligence  of  the  carriers  themselves.  lu  the  absence  of  any  spe- 
cial contract,  the  causes  which  will  excuse,  most  be  such  as  will  fall  within 
the  meaning  of  the  expression— act  of  God  or  public  enemies. 

5.  Quaere:  Whether  in  assumpsit  a  defendant  can  be  held  liable  as  a  com- 
mon carrier,  without  proof  of  actual  negligence,  unless  the  character  from  which 
the  doty  arises,  is  expressly  laid  in  the  declaration  f 

Error  to  Mercer  Circuit  Court.  The  action  below  was 
in  assumpsit,  by  Hobensack  against  Thomas  Mershon  & 
Son,  to  recover  the  value  of  goods  lost  on  board  their 
vessel  between  Pliiladelphia  and  Trenton.  The  phiintiff 
below  having  recovered  a  verdict,  the  defendants  sued  out 
a  writ  of  Error  to  the  Supreme  Court.  The  character  of 
the  suit  and  the  exceptions  taken  will  sufficiently  appear 
in  the  opinion  of  the  Court. 

W.  Halsted,  for  plaintiff's  in  Error.  Beasley  Sc  Vroom, 
for  defendant. 

The  Opinion  of  the  Court  was  delivered  by 

Carpenter,  J.— At  the  trial  in  the  Court  below  various 
bills  of  exception  were  sealed  upon  objections  to  the  rul- 
ing of  the  Judge,  upon  which  error  has  been  assigned  in 
this  Court.  The  first  bill  was  upon  an  exception  taken 
because  the  Judge  refused  to  overrule  a  question  objected 
to  as  too  leading,  and  which  was  said  to  suggest  the  an- 
swer desired  or  expected.  If  the  objection  was  well  ta- 
ken, as  to  which  it  is  not  intended  to  express  an  opinion, 
yet  the  error  cannot  be  remedied  in  this  mode.  The  form 
of  a  question  rests  very  much  in  the  discretion  of  the 
Judge,  and  if  that  discretion  is  improperly  exercised  re- 
dress can  only  be  obtained  by  application  to  the  Court  for  a 
new  trial.    It  is  not  the  subject  of  an  assignment  of  error. 

The  refusal  to  non-suit  formed  the  ground  of  the  second 
bill  of  exceptions.  The  action  is  assumpsit  and  the  first 
count  alleges  the  defendants  to  have  been,yiit  the  time  of 
the  delivery  of  the  goods,  common  carri^  between  Phil- 
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ailclphia  and  Trenton,  and  partners  in  f^aid  business. — 
The  goods  lost  and  for  which  the  action  was  broaght, 
were  proved  to  have  been  purchased  by  the  plnintiflT  be- 
low in  Philadelphia,  and  delivered  to  Captain  Mershon, 
one  of  the  defendants,  on  board  the  Trenton  packet  *^Two 
Sisters,"  in  order  to  be  carried  to  Trenton.  There  was 
DO  question  as  to  the  fact  of  the  vessel  being  engaged  in 
the  freighting  business  generally,  and  that  those  for  whose 
beneCt  she  was  run  came  within  the  definition  of  common 
carriers  and  were  subject  to  the  liabilities  incident  to  that 
character.  Every  person  who  undertakes  to  carry,  for  a 
compensation,  the  goods  of  all  persons  indifferently,  is,  as 
to  the  liability,  to  be  considered  a  common  carrier.  Evi- 
dence was  given  by  the  plaintiff  to  prove  that  the  defend- 
ants were  partners,  and  that  they  employed  the  said  ves- 
sel in  the  freighting  business  between  the  two  places. — 
The  joint  liability  rested  upon  this  evidence,  no  proof  of 
any  special  contract  being  made  on  the  trial.  The  goods 
were  delivered  generally,  to  be  carried  to  their  place  of 
destination.  When  the  plaintiff  rested,  the  counsel  of  the 
defendants  moved  to  non-suit,  because  as  alleged,  there 
was  no  sufficient  evidence  of  the  partnership.  But  even 
if  the  Judge  erred,  which  it  is  not  intended  to  intimate, 
yet  this  Court  will  not  reverse,  if  sufficient  e\idence  of 
the  partnership  was  subsequently  given.  It  will  then  be 
sufficient  simply  to  inquire  as  to  the  proof  of  p<irtnership 
appearing  in  the  whole  c<ise,  and  which  has  been  brought 
before  us  by  bills  of  exceptions,  afterwards  sealed  in  the 
progress  of  the  trial. 

The  Court  having  refused  to  non  suit  the  defendants 
produced  and  examined  a  witness  who  stated  that  the 
vessel  in  question,  as  well  as  another  engaged  in  the  same 
business,  was  owned  by  Abner  Mershon  alone ;  that  anoth- 
er son  of  the  said  Aimer  was  the  Captain  of  the  boat,  who 
received  a  shiore  of  the  gross  earnings  or  freight  by  way 
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of  compensation  for  his  services,  and  farther,  that  Thom- 
as was  not  the  Captain  of  the  boat,  but  was  only  acciden- 
tally in  charge  of  her  daring  the  trip.  Bat  in  the  evidence 
offered  by  the  plaintiff  he  did  not  rely  merely  on  proof  of 
an  actaal  partnership  of  the  defendants  as  common  car- 
riers* The  case  made  by  the  plaintiff  was  that  the  de- 
fendants held  themselves  oat  to  the  pablic  as  partners, 
and  were  chargeable  as  sach  to  third  persons  who  gave 
them  credit  accordingly.  If  sach  case  was  supported  by 
safficient  evidence,  it  was  all  that  was  necessary.  They 
will  be  held  responsible,  not  upon  the  ground  of  the  real 
relation  between  them,  bat  upon  principles  of  general  pol- 
icy to  prevent  the  frauds  to  which  third  persons  would  be 
liable  who  might  give  credit  upon  the  faith  of  such  sup- 
posed connection.  The  doctrine  is  too  obvious  and  too 
well  established  to  need  the  citation  of  authority. 

The  evidence  showed  that  divers  individuals  about  the 
time  when  this  controversy  occurred  had  had  dealings 
with  the  defendants  as  freighters  on  the  Delaware,  and 
settled  with  them  indiscriminately;  that  they  were  re- 
garded by  these  persons  and  others  as  partners ;  that  on 
payment  of  freight  by  such  persons  and  on  other  occasionsy 
each  at  different  times  gave  receipts ;  that  receipts  so 
given  by  them  were  signed  <'  Abner  Mershon  &,  Son,''  or 
**Abner  Mershon  8c  Sons,"  and  sometimes  <' Abner  &, 
Thomas  Mershon."  Thomas  Mershon,  as  well  as  his 
father,  was  proved  to  have  given  such  receipts,  and  to 
have  spoken  of  the  business  in  terms  which  implied  that 
he  was  jointly  concerned  with  his  father.  Thomas  Mer- 
shon was  not  only  proved  to  have  given  receipts  and  to 
have  taken  a  leading  part  in  the  transaction  of  the  busi- 
ness connected  with  the  boats,  but  the  accounts  of  freight 
were  entered  in  a  book  kept  by  him. 

Both  the  defts.  at  different  times  spoke  of  the  loss 

Vol.  IX. — No.  31. 
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from  the  accident  which  gave  rise  to  this  action  as  one  in 
which  they  were  jointly  concerned.  It  will  not  be  at- 
tempted to  recapitalate  the  testimony  in  detail,  and  it 
will  be  sufficient  in  general  to  say,  that  mach  evidence 
of  this  character  was  produced  to  show  that  the  defend- 
ants held  themselves  oat  to  the  public  as  partners,  were 
so  reputed  and  dealt  with  accordingly.  Enough  was 
shewn  to  warrant  the  judge  in  submitting  the  question  to 
the  jury.  We  must  suppose  it  was  fairly  submitted  upon 
proper  instructions,  as  no  exception  was  taken  to  the 
charge  of  the  Court 

In  the  progress  of  the  trial,  the  plaintiff  offered  to  read 
in  evidence  certain  receipts,  some  proved  to  have  been 
signed  by  Thomas  Mershon,  others  by  Abner  Mershon, 
for  the  purpose  of  establishing  the  existence  of  a  part- 
nership between  them.  The  receipts  now  referred  to 
were  signed  **  A.  Mershon  Sc  Sons.''  The  admission  of 
these  receipts  was  objected  to  and  the  objection  being 
overruled  another  bill  was  sealed. 

It  was  said  that  the  receipts  so  offered  went  to  shew, 
not  a  partnership  between  Abner  d&  Thomas  Mershon 
merely,  but  between  Abner  and  two  or  more  of  his  sons. 
Admitting  that  the  defendants,  in  a  suit  against  two  part- 
ners cannot  on  the  trial  turn  the  plaintiff  out  of  Court  by 
proof  of  another  partner  against  whom  the  action  ought 
also  to  have  been  brought,  but  that  advantage  of  the 
omission  can  only  be  taken  by  plea  in  abatement,  the 
objection  was,  that  the  plaintiff  in  his  evidence  must  be 
confined  to  the  case  as  he  has  laid  it.  That  in  order  to 
prove  a  partnership  against  two  he  cannot  be  permitted  to 
prove  a  partnership  between  three  persons. 

The  rule  in  regard  to  non-joinder  is  well  settled  and  has 
been  unquestioned  since  the  case  of  Rice  vs.  Shutz.  It  is 
essential  in  an  action  against  partners,  and  so  against  oth- 
er joint  contractors,  in  an  action  ex  contractu;  that  the 
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evidence  of  the  joint  liability  should  extend  to  all  the  de- 
fendants, otherwise  the  plaintiff  mast  be  non-saited.  Bat 
if  all  the  partners  are  not  made  defendants,  the  case  stands 
on  a  different  footing.  If  the  defendant  wonld  take  ad- 
vantage of  the  non-joinder  he  mast  do  it  at  the  proper 
time  by  a  plea  in  abatement.  By  forcing  defendants  to 
plead  this  in  abatement  or  waive  it  entirely,  they  cannot 
turn  the  plaintiff  round  more  than  once,  by  setting  up 
fresh  partners  upon  every  new  action.  They  must  plead 
the  whole  truth  of  the  case  and  give  the  plaintiff  a  better 
writ.  It  seems  to  be  immaterial  how  the  fact  of  non- 
joinder may  be  presented.  Although  it  should  appear,  on 
the  evidence  produced  on  the  part  of  the  plaintiff,  as  by 
the  bond  or  other  written  contract,  that  other  persons  are 
liable  as  joint  contractors  with  the  defendants  this  is  not  a 
material  variance  and  the  plaintiff  will  be  entitled  to  re- 
cover. The  very  point  in  Rice  vs.  Shute,  and  other  sub- 
sequent cases  is,  that  a  contract  alleged  to  have  been 
made  by  a  sole  defendant,  might  be  supported  by  proof 
of  a  joint  contract  made  by  him  and  others.  The  Court 
would  not  permit  the  objection  to  be  raised  at  the  trial  to 
the  variance  between  the  case  made  by  the  plaintiff  and 
his  proof.  It  has  even  been  held  that  in  debt  on  judgment 
against  one  and  nul  iiel  record  pleaded,  it  could  not  be  ob- 
jected as  variance  that  the  judgment  was  in  fact  against 
the  defendant  and  others.  The  objection  in  such  case 
must  also  be  taken  by  plea  in  abatement.  Cocks  vs. 
Brewer,  11  M.  &,  W.  51.  See  Mountstephen  vs.  Brooke, 
IB.  8c  Aid.,  224;  2  Phil.  Ev.  132.  1  Wms.  Saund.  291, 
note  4. 

Lastly.— On  the  trial  the  defendants  offered  to  prove 
that  there  bad  been  no  mismanagement  or  want  of  care  on 
the  part  of  those  having  ch.irgc  of  the  vessel  at  the  time 
the  accident  happened  by  which  the  goods  were  lost ;  that 
they  did  all  that  careful  men  could  do  to  avoid  the  colli- 
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sion  with  the  steamer,  bat  that  the  accident  was  inerita- 
ble.  This  evidence  was  overraled  and  the  defendants 
again  excepted. 

Common  carriers  are  in  the  nature  of  insurers  and  the 
causes  which  will  excuse  them  lor  the  non-delivery  of 
goods  committed  to  their  charge,  must  be  events  falling 
within  the  meaning  of  the  expression,  act  of  God  and  pub- 
lic enemies ;  or  they  must  arise  upon  some  event  provi- 
ded for  by  the  contract  between  the  parties  as  by  excep* 
tions  in  the  receipt,  bill  of  lading,  or  other  instrument 
employed  in  the  transaction.  3  Kent  216 ;  2  lb.  598.  In 
this  case  the  goods  were  not  receipted  for ;  there  was  no 
bill  of  lading  or  other  instrument  of  contract,  and  the  lia- 
bility of  the  defendants  therefore  depends  upon  general 
principles,  and  not  upon  the  meaning  of  any  particular 
words  of  exception.  There  was  no  pretence  to  say  that 
the  accident  in  this  case  happened  by  the  act  of  God,  the 
disclaimer  being  simply  that  it  did  not  happen  through 
the  negligence  of  those  having  charge  of  the  boat  of  the 
defendants.  It  would  seem  as  is  if  it  was  imputed  to  the 
want  of  due  care  by  those  on  board  of  the  steamer,  as  the 
defendants  in  conversation  with  a  witness  expressed  their 
intention  to  apply  to  the  Rail-Road  Company,  to  whom 
the  steamer  belonged,  for  redress.  As  between  the  car- 
riers and  the  owners  of  goods  the  negligence  or  miscon- 
duct  of  a  third  person  will  not  excuse  the  former,  since  a 
remedy  lies  over  against  a  party  so  oflTending.  A  collision 
which  may  occur  through  natural  causes  alone,  as  by  the 
violence  of  the  wind,  may  be  called  the  act  of  God,  and 
excused;  but  when  it  occurs  through  the^negligence  of 
either  party,  it  can  by  no  sound  reasoning  be  brought 
within  the  meaning  of  that  expression.  The  one  implies 
a  natural  necessity  and  that  the  accident  was  inevitable ; 
the  other  relates  to  human  action  merely.  If  negligence 
was  imputable  to  either  party,  the  defendants  are  not  ex« 
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cased.  Now  the  offer  was  to  prove  due  care  on  the  part 
of  the  defendants,  not  to  shew  that  the  collision  was  the 
result  of  natural  causes  beyond  the  reach  or  control  of 
skill  and  care  on  the  part  of  those  in  charge  of  both  ves- 
sels. The  offer  did  not  go  far  enough  to  form  any  defence. 

But  if  the  strict  rules  as  to  common  carriers  are  admit- 
ted,  and  that  under  the  general  doctrine,  this  might  form 
no  defence,  yet  it  was  urged  that  this  evidence  was  admis- 
sible under  the  second  and  third  counts,  in  which  it  was 
said  the  defendants  were  charged  upon  their  special  un- 
dertaking. It  was  said  that  in  these  counts  the  declara- 
tion being  not  upon  the  common  law  liability  as  common 
carriers,  but  upon  their  special  undertaking,  in  which 
negligence  is  charged  in  the  breach,  negligence  was  put 
in  issue. 

We  are  not  clear  that  the  counsel  of  the  defendants  is 
right  as  to  the  necessity  and  effect  of  an  averment  of  the 
employment  of  the  defendants  upon  which  the  duty  arises. 
In  suits  against  common  carriers  the  plaintiff  may  declare 
in  case  or  assumpsit  at  his  election,  the  former  mode  be- 
ing sometimes  advisable,  in  order  to  avoid  the  very  diffi- 
culty which  has  been  so  much  pressed  in  this  case.  When 
the  plaintiff  proceeds  in  case  for  breach  of  the  duty  to 
which  the  defendant  may  be  subject  in  respect  of  his  em- 
ployment as  carrier,  it  seems  necessary  to  state  the  char- 
acter from  which  the  duty  arises.  1  Chit.  p.  334,  (Phil. 
Ed.  1828 ;)  2  lb.  357  note ;  Pozzi  vs.  Shipton,  8  Ad.  &  Ell. 
963. 

In  assumpsit,  however,  it  has  been  held  that  it  is  not 
necessary  to  commence  with  an  inducement  of  the  de- 
fendants being  common  carriers.  It  seems  to  be  supposed 
that  it  will  suffice  if  the  declaration  merely  state  the  de- 
livery to  the  defendant,  ^c,  and  his  undertaking  to  carry 
accordingly.  In  Dah  vs.  Hall,  6  Wils.  281,  upon  this  very 
objection,  their  being  no  averment  that  the  defendant  was 


Digitized  by 


Google 


550        SUPREME  COURT  OF  NEW  JERSEY. 

a  common  carrier,  it  was  held  that  it  might  be  proved  that 
he  was  a  common  carrier,  and  that  he  was,  nnder  sach 
declaration,  answerable  for  all  goods  delivered  to  his  care 
unless  within  the  two  excepted  cases.  It  was  held  that 
direct  proof  of  negligence  was  not  necessary  to  charge 
him,  nor  would  the  disproof  of  negligence  relieve  him  from 
his  liability.  In  2  Chit  P.  357  note  ;  Bac.  Abr.  ''  carri- 
ers" A.  &.C.  The  case  has  been  questioned  as  to  the  form 
of  the  pleadings  by  a  late  eminent  jurist,  but  no  direct 
authority  has  been  produced  to  the  contrary.  The  cases 
cited  by  the  author  referred  to  are  rather  as  to  the  char- 
acter of  the  evidence  necessary  to  support  the  action,  than 
upon  the  application  of  the  evidence  to  the  pleadings. — 
See  Story  on  Bailments  ^504. 

But,  assuming  as  urged  by  the  counsel,  that  the  plain- 
tiff could  not  proceed  upon  the  second  and  third  counts, 
upon  the  mere  proof  of  the  public  employment  of  the  de- 
fendants, but  that  a  special  undertaking  must  have  been 
shewn  to  sustain  those  counts,  yet  the  evidence  was  still 
incompetent.     In   the  first  count  the  defendants  were 
charged  as  common  carriers,  proof  of  that  character  had 
been  given  to  the  satisfaction  of  the  jury,  and  of  the  de- 
livery and  reception  of  the  goods,  and  upon  this  the  law 
raised  the  duty  to  deliver  them  at  the  point  of  destination. 
The  plaintiff  had  proved  his  case  upon  the  first  count,  and 
it  can  be  no  defence  to  such  a  case  to  offer  evidence  against 
a  supposed  case  on  other  counts  of  the  same  declaration 
upon  which  the  plaintiff  has  not  proceeded.  The  evidence 
offered  was  no  answer  to  the  case  made  by  the  plaintiff 
upon  the  first  count,  and  as  to  the  second  and  third  counts 
it  was  entirely  immaterial. 
Judgment  affirmed. 
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{lrofe00ar  iDebsttr's  (la$t. 

Thb  otto  to  thafoagblj  ooenpiM  pobUe  attention  throagbont  the  Union  that 
BO  apology  u  offered  for  prttenting  the  following  extracts  from  a  retiew  of 
the  trial,  contained  in  the  hfoj  namber  of  the  Moutkly  Lam  Reporter  a  pabli- 
cation  edited  hj  Stipbiv  H.  Phillips,  Etq.,  a  gentleman  of  the  Bar  of  great 
abilitiea  and  reepeotabilitj.  The  work  ii  pobliihed  in  Boston,  in  the  imme- 
diate atmoaphere  of  the  trial.  The  extracta  are  given  without  expretaiDg  onr 
own  opinion.    That  we  propose  to  do  hereafler. 

[Ed.  Am,  Law  Jour. 

*^  Dr.  George  Parkman,  a  pecaliari  bat  eminently  re- 
spectable citizen  of  Boston,  suddenly  disappeared.  As  he 
was  a  very  punctual  man,  the  disappearance  was  imme- 
diately noticed,  and  as  he  was  generally  known  in  the 
conununity,  and  had  extensive  and  influential  family  con- 
nections, unusual  efforts  were  forthwith  used  in  searching 
for  him.    The  whole  available  police  force  of  the  city, 
together  with  such  auxiliaries  as  the  most  unlimited 
means  could  secure,  were  immediately  put  upon  the  trail. 
Large  rewards  were  offered.    Handbills  were  posted  at 
every  corner.    The  river  was  dredged.    The  woods  were 
searched.    And  thus,  for  a  whole  week,  the  city  was  kept 
in  perpetual  agitation.    Great  sympathy  was  felt  for  the 
family  of  the  missing  man,  and  the  public  curiosity  was 
excited  to  the  highest  pitch.    At  first,  there  was  an  un- 
willingness to  believe  that  there  could  have  been  any  foul 
play,  and  vague  rumors  to  the  effect  that  Dr.  Parkman 
was  sometimes  liable  to  sudden  aberrations  of  mind  we^ 
relied  upon.    Gradually,  after  people  had  been  dwe^^'^Sr 
on  the  subject,  more  serious  apprehensions  were  <?nter- 
tained,  and  on  Monday,  Nov.  26,  although  it  ^^^  "^* 
even  now  appear  that  any  one,  except  Mr.  liittlefield, 
then  entertained  any  suspicion  of  the  true  «ta^®  ^*  ^"^ 
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case,  a  second  handbill  was  put  forth,  predicated  upon  a 
suspicion  of  murder,  and  oflfering  an  additional  reward. — 
By  this  time,  one  great  fact,  uhich  has  not  yet  beenprovedf 
the  fact  that  Dr.  Parkman  was  murdered,  had  become  so 
positively  assumed  by  the  public,  that  we  very  believe 
nothing  but  his  reappearance  could  have  eradicated  it — 
Thus  one  point  had  been  carried  without  proof." 

"  With  the  abstract  question  of  Dr.  Webster*s  guilt,  we 
shall  not  meddle.  We  have  freely  expressed  an  opinion 
upon  that  question, — an  opinion  which  was  formed  before 
the  trial,  and  which  the  events  of  the  trial  did  not  induce 
us  to  alter.  The  only  question  to  be  considered  is,  whcth- 
er  the  opinions  of  the  Court,  of  the  counsel  on  both  sides, 
and  of  the  jury,  were  not  formed  at  a  period  equally  early. 
We  are  afraid  that  they  were.  And  although  some  re- 
sponsibility may  attach  to  the  assertion,  we  feel  bound  to 
say,  that  all  the  proceedings  at  that  trial  indicate  an  over- 
whelming and  paralyzing  sense  of  the  prisoner's  guilt, 
which  affected,  to  an  unfortunate  extent,  the  medium 
through  which  the  evidence  was  viewed." 

^*  In  regard  to  the  influence  of  public  opinion  upon  the 
Court,  we  could  speak  with  becoming  diffidence.    The 
Judiciary  of  this  Commonwealth  have  always  maintained, 
in  every  crisis,  the  most  irreproachable  character  for  in- 
tegrity and  independence,  nor  would  we  be  instrumental 
in  casting  the  slightest  aspersion  upon  any  member  of  the 
bench.    The  public  confidence  remains  unshaken.    But 
the  course  of  the  Court  in  Prof.  Webster's  trial  clearly  in- 
dicates the  existence  and  extent  of  an  influence  which 
"^^^  unfavorable  to  the  prisoner.  It  was  this.  Prof.  Web- 
steri^ad  occupied  a  conspicuous  position  in  society,  and 
it  wasvery  easy  to  raise  a  cry  against  the  Court  if  any 
unusual  leniency  should  be  allowed  to  him.    This  evi- 
dently forced  the  Court  into  the  opposite  extreme.    Per- 
haps we  shocld  not  say  extreme^  but  it  made  them  ater 
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cautious^  and  inclined  them  to  hold  all  doubtful  points 
against  the  prisoner.  In  the  next  place,  the  excitement 
had  become  so  intense,  that  a  proper  regard  for  the  peace 
of  the  community  urgently  required  that  the  whole  pro* 
ceeding  should  be  closed  at  the  earliest  practicable  pe- 
riod. There  was  great  danger  of  a  division  of  the  jury, 
and  if  the  jury  divided  once,  they  might  divide  again  and 
again,  until,  as  in  the  unfortunate  Desha  case,  a  pardon 
might  plausibly  be  urged  as  the  only  means  of  terminating 
the  controversy.  This,  clearly,  was  to  be  avoided,  if  it 
could  be  done  with  justice.  The  Court  evidently  thought 
it  necessary  to  secure  an  unanimous  verdict,  and  such  a 
verdict  as  would  correspond  with  public  opinion.  This 
is  the  only  way  in  which  we  can  account  for  the  extreme- 
ly argumentative  character  of  the  charge  of  the  Chief 
Justice. 

'*  The  same  combination  of  influences  would  naturally 
operate  upon  the  prosecuting  officers,  and  they,  acting 
on  only  one  side  of  the  case,  would  be  apt  to  give  full 
scope  to  their  previous  opinions.  The  manner  in  which 
the  prosecution  was  conducted  is  justly  admitted  to  dis- 
play the  very  highest  degree  of  professional  ability.  The 
new  Attorney  General  has  established  a  most  brilliant 
reputation.  Nor  ought  we  to  omit  alluding  to  his  associ- 
ate, who,  in  an  humble  way,  by  his  faithful  and  diligent 
preparation  of  the  cause,  has  also  gained  unwonted  credit 
with  the  whole  profession.  But,  at  the  same  time,  it  must 
be  admitted  that  the  current  of  public  opinion  was  in  their 
favor.  And  they  were  urged  on  to  an  irresistible  vehe- 
mence of  attack,  which  in  our  humble  opinion  is  not  re- 
quired of  prosecuting  officers.  In  illustration  of  this,  we 
would  merely  refer  to  the  mode  in  which  the  Attorney 
General  pressed  before  the  jury  numerous  facts  and  cir- 
cumstances which  might  properly  enough  have  great 
weight  upon  public  opinion,  but  which  clearly  do  not  con- 
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stitute  evidence  upon  which  a  man  is  to  be  convicted  cap- 
itally. Of  this  nature  are  the  allusions  of  the  Attorney 
General  to  Dr.  Webster's  course  when  arrested,  and,  du- 
ring the  progress  of  the  trial,  to  the  fact  that  he  waived 
an  examination  at  the  Police  Court,  to  the  circumstance 
that  Dr.  P.irkman's  will  had  been  admitted  to  probate, 
(clearly  res  inter  alios  actat)  and  most  of  all  to  the  asser- 
tion, made  when  it  was  too  late  to  contradict  it,  that  but 
a  part  only  of  the  witnesses  summoned  to  prove  the  so- 
called  alibi  of  Dr.  Parkman  had  been  put  upon  the  stand. 
And  this  is  to  be  regretted  the  more,  inasmuch  as  the  At- 
torney General  seems  to  entertain  the  same  views  of  the 
duty  of  a  prosecuting  officer  with  ourselves.* 

<^  The  counsel  for  the  defence  manifested  great  embar- 
rassment in  the  management  of  their  case.  And  this  was 
so  apparent,  that  we  cannot  but  think  that  it  tended  more 
than  any  thing  else  to  injure  the  prisoner's  case  in  the 
estimation  of  the  public  and  of  the  jury." 

^*  This  leads  us  to  consider,  briefly,  the  conduct  of  the 
jury.  And  we  are  free  to  say,  that,  according  to  the  pub- 
lished lettert  of  one  of  their  number,  they  do  not  seem  to 
have  discharged  their  duty  as  became  them.  We  have 
no  doubt  they  were  deeply  impressed  by  the  responsibili- 
ty of  the  occasion.    We  think  that  they  were  overwhelmed 


*In  Mr.  Clifford's  opening,  the  following  passage  occurs  :^*  I  desire  gentle- 
men, here  in  the  very  opening  of  theee  proceedings,  distinctly,  uid  under  the 
sense  of  the  responsibility  which  rests  u|>on  me,  to  apprise  you  of  the  riew  that 
I  take  of  my  daty  in  the  case.  I  regard  it,  gentlemen,  to  a  great  extent,  in  its 
esMiitial  character,  as  a  judicial  one.  I  am  here  to  aid  and  assist  you,  as  well 
as  I  om  able,  iu  arrirtng  at  the  trutli.  The  too  common  idea  of  the  functiona 
of  a  prosecuting  officer,  that  he  is  to  press  a  prosecution  beyond  what  any  laif^ 
minded  seeker  after  truUi  would  press  it,  I  repudiate  and  disavow.  I  have  always 
done  so.  And  if  such  a  demand  were  made  upon  rue  by  the  supposed  azigen- 
cies  of  my  office,  I  certainly  would  not  hold  that  office  for  a  single  hour.  lam 
here  to  represent  the  Commonwealth,  to  see  that,  as  far  as  in  me  lies,  the  jus- 
tice  of  the  Commonwealth  is  vindicated,  and  the  rights  of  every  person  who  is 
charged  with  violating  it  no  less  protected.  I  shall  endeavor,  tnercfore,  to  per- 
form that  duty  with  fairness  to  this  prisoner,  aud  fidelity  to  the  community  and 
the  Commonwealth,  which  you  auu  I  alike  represent  here." 

tThe  publication  of  this  letter  was,  most  clearly,  improper. 
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by  it.  That  tliey  were  conscientious,  we  shall  certainly 
not  dispute ;  and  it  would  be  irreverent  to  deny  that  their 
frequent  prayers  ascended  from  as  pure  hearts  and  fer- 
vent spirits,  as  ever,  in  old  times,  did  the  prayers  of  de- 
vout Puritans,  while  burning  witches  and  hanging  Quakers 
to  the  glory  of  God.  But  that  Dr.  Webster's  jury  were 
any  calmer  than  our  ancestors  in  the  seventeenth  century, 
we  cannot  believe  for  a  moment.  They  do  not  seem  to 
have  discussed  the  question  with  the  calmness  which  be- 
came them,  but  without  consideration,  without  reflection, 
under  the  influence  of  that  stupor  which  a  fortnight's  con- 
finement, and  the  painful  excitement  of  a  court  room  in- 
duced, they  seem  merely  to  have  reflected  back  the  im- 
pressions given  them  by  the  Attorney  General  and  Chief 
Justice.  It  was  not  their  deliberate  verdict  upon  the  law 
and  evidence.  It  would  have  been  proper  to  have  taken 
a  vote  by  ballot,  thus  giving  to  any  dissenting  juror,  the 
opportunity  of  manifesting  his  dissent  without  running 
the  gauntlet  between  his  excited  fellows.  But  no.  In 
the  jury  room,  as  well  as  out  of  doors,  the  vis  major  of 
public  opinion  was  brought  to  bear  with  terrific  energy. 
Individual  opinions  and  individual  doubts  quailed  beneath 
the  pressure.  Perhaps  we  are  severe.  But  if  there  is 
any  duty  which  the  friends  of  law  owe  to  the  public,  it  is 
to  vindicate  individual  right  against  the  tyranny  of  the 
mass ;  and  when  a  jury  trial  is  to  be  debased  into  a  mere 
machine  for  developing,  in  a  more  concentrated  form,  the 
malevolent  essence  of  public  opinion,  it  is  our  duty  to 
protest  against  it.  If  it  be  urged  that  the  jury  acted  con- 
scientiously in  the  discharge  of  their  duty,  and  we  have 
DO  doubt  that  they  did,— for  the  published  letter  which 
has  been  permitted  to  remain  uncontradicted,  proves  con- 
clusively that  they  meant  to  do  right, — the  matter  has 
even  a  worse  aspect.  For  it  would  seem  to  demonstrate 
that  a  jury  taken  from  the  body  of  the  county,  with  the 
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ordinary  frailties  and  imperfections  of  mankind,  are  nne- 
equal  to  the  task  which  this  jury  were  called  upon  toper- 
form.  This  is  the  result  to  which  we  fear  that  we  must 
come.  We  cannot  hut  think,  afYer  reading  the  juror's  let- 
ter with  care,  that  they  must  have  reasoned  somewhat  in 
this  wise.  "  Before  we  were  empanneled,  every  thing 
looked  as  if  Dr.  Webster  was  guilty.  What  have  wc 
heard  to  justify  us  in  finding  a  verdict  of  not  guilty  V* — 
thus  throwing  the  burden  of  proof  entirely  upon  the  pris- 
soner. 

^*  In  this  connection,  let  us  briefly  call  attention  to  anoth- 
er point.  In  empanneling  the  jury,  the  court  propounded 
three  questions  to  those  summoned.  Two  of  these  ques- 
tions are  required  by  the  statutes  of  the  Commonwealth .| 
The  third — in  regard  to  scruples  upon  the  subject  of  cap- 
ital punishment — is  not  required,  nor  do  we  know  how  to 
justify  it.  If  a  juror  has  such  scruples  as  the  question 
would  indicate,  he  is  guilty  of  perjury  if  he  takes  an  oath 
to  try  the  case  upon  the  law  and  evidence,  with  any  men- 
tal reservation  on  account  of  the  character  of  the  punish- 
ment To  this  it  will  be  answered,  that  such  an  oath  is 
no  security.  Very  well,  the  oath  is  the  only  test  which 
human  ingenuity  can  devise,  and  it  does  not  become  a 
lawyer  to  maintain  its  want  of  efficacy.  We  do  not  object 
to  government's  proving  aliunde  a  morbid  state  of  ifiind 
which  would  incapacitate  a  juror.  The  government  and 
the  prisoner  should  each  have  that  right.  But  it  is  a  hard 
rule  which  allows  the  Court  to  winnow  from  the  jury 
every  spark  of  humanity,  by  systematically  propounding 
a  question  not  contemplated  by  any  statute.  It  is  a  vul- 
gar error  that  the  English  law  excludes  butchers  from 
the  jury  box.  This  error  results  from  a  public  conviction 
that  the  nature  of  their  employment  blunts  their  sensibili- 
ties.    Why,  then,  would  it  not  be  fair  for  the  Court  to  <isk 

t  Rev.  St.  ch.  95,  (  27. 
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each  jaror,  whether  his  ordinary  avocations  rendered  him 
so  familiar  with  scenes  of  suffering  as  to  extinguish  the 
original  sensibilities  of  his  nature  ?  Yet,  if  this  course 
were  adopted*  we  fear  that  some  would  say  that  it  under* 
mined  the  bulwarks  of  the  Constitution.  But  it  would 
be  no  more  irregular  than  the  third  question  usually  pro* 
pounded  by  the  Court. 

**  Let  us  recur  to  the  course  of  the  Court.  Several  minor 
questions  were  raised,  not  worth  attending  to  now,  but 
upon  two  points  we  would  most  humbly  dissent  from  the 
ruling  of  the  Court  In  the  first  place,  as  to  a  view  of  the 
premises.  It  appears  that  upon  the  morning  of  the  se- 
cond day  of  the  trial,  the  jury  were  engaged  in  examining 
the  Medical  College.  We  are  not  sure  that  it  is  any  where 
so  reported,  but  we  know  it  to  be  true,  that  the  junior 
counsel  on  each  side  accompanied  them  in  that  examina- 
tion. The  practice,  hitherto,  has  certainly  been  to  send 
out  the  jury  in  charge  of  sworn  officers,*  whose  duty  is 
merely  to  exclude  external  influences,  not  to  explain  the 
case.  But  in  this  instance,  the  novel  expedient  was  adopt- 
ed of  sending  the  counsel  to  explain  matters.  True,  both 
•ides  were  represented,  but  the  Court  was  not.  Who  then 
could  cheek  the  counsel  on  either  side  if  they  transgress- 
ed their  province  ?  As  well  might  the  counsel  on  each  side 
be  sent  into  the  jury  room  to  relieve  a  discordant  jury. — 
It  should,  moreover,  be  remembered,  that  this  view  was 
had  before  any  evidence  was  submitted  in  regard  to  the 
Medical  College,  and  that,  consequently,  the  jury,  instead 
of  listening  to  that  evidence  with  unbiased  minds,  had  re- 
ceived previously  all  the  unfavorable  impressions  which 
an  examination  of  the  gloomy  laboratories  could  not  fail 
to  give. 
**  In  the  next  place,  the  whole  community  shudders  at 

*  Upon  fho  trial  of  die  Kiuippt»  in  Salem,  in  1830,  a  Tiew  wat  refosed  br  tb« 
Coort. 
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the  law  of  malicioas  homicide  as  expoanded  by  the  learn- 
ed Chief  Justice: 

**  Now  geatlemeii,  there  are  two  thiogt  to  confider.  From  the  \avr  which  I 
have  read  to  you,  it  appears  that  if  two  penoiu  meet,  and  ooe  volaataiy  dc- 
•Urojt  the  life  of  the  other,  and  no  evidence  appears,  either  in  the  testtmonj 
brought  to  convict  him,  or  in  that  produced  in  his  behalf,  to  show  provocation, 
or  heat  of  blood,  it  is  held  to  be  murder,  or  homicide  with  malice.  I  have  sta- 
ted that  malice  may  be  either  implied  or  expressed.  Malice  express  is  where 
there  is  evidence  of  design,  in  the  pravioos  acts  or  conduct  of  the  accused. 

**  Murder  by  p3ison  must  be  by  express  malice,  because  there  mnst  bare 
been  preparations  previously.  But  whether  malice,  in  any  case,  be  express  or 
implied,  it  is  always  murder,  if  the  homicide  be  volnntary,  and  not  death  pro- 
duced in  heat  of  blood. 

*'  There  are  two  theories  on  which  this  b  thought  to  be  murder.  One  is,  that 
it  was  by  express  malice ;  and  the  other  is,  that  it  was  by  implied  malice ; 
that  is,  if  the  eipress  malice  is  not  proved,  and  if  the  mitigation  to  manslangh- 
ter  is  not  proved,  still,  in  cases  where  there  is  not  accident  or  soictde,  it  it 
murder  by  implied  malice." 

<*Thi8  point  of  law,  anfortanately,  is  not  new  in  this  Com* 
monwealth.*  It  was  held  in  Peter  YorV$  case,  and  it  is 
generally  admitted  as  good  law  elsewhere.t  It  is  also  to 
be  said,  that  had  our  legislature  entertained  views  different 
from  those  set  forth  in  Peter  Tork*i  case,  ample  time  has 
since  elapsed  for  the  prevention  of  it  by  positive  statute. 
But  nothing  of  tliis  kind  has  been  done,  and  the  Court 
would  seem  to  be  bound  by  their  previous  decision.  It  is 
however,  much  to  be  regretted,  that  the  manly  views  con- 
tained in  the  dissenting  opinion  of  Mr.  Justice  Wilde, 
could  not  be  adopted  as  containing  the  true  rule  of  law4 

*  7  Uw  Rep.  5S0. 

t  The  New  York  Code  of  Procedure  adopts  this  principle  in  a  moat  atartUng 
form. 

t  Taking  into  consideration  all  these  anthoritiea  and  diOm,  and  the  statementa 
of  the  law  of  homicide  by  the  writers  on  criminal  law,  I  am  of  opinion  that  the 
following  conclusions  aro  maintained  on  sound  principles  of  law  and  manifest 
justice:  1.  That  when  the  facts  and  ciroumstances  accompanying  a  homicide 
are  given  in  evidence,  the  questic  whether  the  crime  is  murder  or  manslaugh- 
ter is  to  be  decided  upon  the  evidence,  and  not  upon  any  presumption  firum  uia 
mere  act  of  killing.  2.  That  if  there  be  any  such  presumption,  it  is  a  pre- 
sumption of  fact,  and  if  the  evidence  leads  to  a  reasonable  doobt  whether  the 
presumption  be  well  founded,  that  doubt  will  avail  in  favor  of  the  prisoner. 
3.  That  the  burden  of  proof,  in  every  criminal  case,  is  on  the  Commonwealth 
to  prove  all  the  material  allegations  in  the  indictment;  and  if,  on  the  whole 
evidence,  the  jury  have  a  reasonable  doubt  whether  the  defendant  is  ^ilty  of 
the  crime  charged,  they  are  bound  to  acquit  him."  Dissenting  Opinion  of 
WiLDC,  J.|  in  CommomweaUh  vs.  York,  9  Mete.  133. 
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Our  legislatore  has  not  yet  adjoarned,  and  we  confidently 
hope  that,  by  some  enactment,  they  will  modify  the  rigor 
of  this  rale. 

*^  One  other  point,  touching  the  sufficiency  of  the  fourth 
count,  was  considerably  discussed,  but  there  is  probably 
no  great  division  of  opinion  in  the  profession  on  that 
question.  Nevertheless,  we  cannot  suppress  our  astonish- 
ment at  the  following  passage  in  the  charge  of  the  Chief 
Justice : 

**  It  it  nid,  that  there  are  rarioat  forlni  of  indictment  adapted  to  many  of 
tiie  modet  in  which  death  maj  he  inflicted.  Bat  it  not  ■cienoe  continiiallj 
diaeorering  new  modea  f  Sappoee,  in  the  chemical  lahoratorj,  a  peraon  might 
he  held  tut,  while  chloroform  was  placed  orer  hit  month,  until  he  diet.  Sup- 
poae  tnch  a  oate  hai  never  before  occurred.  Skatt  $udi  a  party  ueapt  on  that 
oeeomai  t  I  think  not." 

'^  If  this  does  not  contain  a  suggestion  in  about  as  plain 
language  as  the  Court  could  use,  that,  in  their  opinion. 
Dr.  Parkman  was  killed  by  chloroform,  we  do  not  under* 
stand  the  meaning  of  words.  It  is  most  extraordinary, 
when  we  remember  that  no  evidence  had  been  introduced 
in  regard  to  chloroform.  Even  the  Attorney  General 
said: 

**  Whj,  it  it  tnggeated  that  the  laato  might  have  been  catt  around  hit  neck. 
Wat  there  anj  eridence  before  the  grand  jury  which  could  jottifj  them  in 
Mjing;  upon  their  oatht,  thatthit  wat  the  way  in  which  the  murder  wat  com- 
mitted? It  it  perfectly  true,  that  a  galranic  battery  might  be  to  prepared  at 
that,  when  a  man  it  walking  over  the  wiret,  he  tball  be  prottratedi  and  de- 
prived of  coDtcioutnett.    But  we  mutt  have  evidence  of  it.'* 

'^These  strong  suggestions  by  the  Court  seem  to  go  be- 
yond its  legitimate  province,  and  we  fear  had  too  much 
influence  upon  the  jury. 

*^In  conclusion,  for,  although  there  are  many  other  points 
of  interest  to  the  profession  connected  with  this  case,  our 
limits  will  not  permit  us  now  to  recur  to  them,  we  feel 
that  upon  the  evidence  fairly  before  the  jury,  the  prison- 
er ought  not  to  have  been  convicted  of  the  crime  of  mur- 
der. More  than  this  we  need  not  say.  But  it  may  not 
be  improper  to  add,  that  this  is  a  result  which  has  been 
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arrived  at  only  after  a  earefal  examination  of  the  evi- 
dence. Oar  impressions,  upon  first  hearing  the  verdict, 
were  decidedly  otherwise.  We  greatly  fear  now,  that 
that  verdict  was  the  result  of  a  pre-occupied  pablic  opin- 
ion, which  was  brought  to  bear  most  violently  upon  the 
Court,  the  counsel,  and  the  jury,  and  that  while  not  the 
slightest  reproach  can  be  thrown  upon  any  concerned,  the 
intensity  of  the  public  excitement  prevented  a  fair  trial. 


ill  ti)(  Common  picas  of  Armstrong  Conntn,  {)a. 
Voluntary   Submiaion. — Rule  to   Strike  off  Proceeding$. 

JOHN  BEOWN  AND  MART  BROWN  •».  NICHOLAS  LONG. 

Judgment  entered  on  an  award  atricken  off  for  nncertainty  in  the  award,  and 
the  parties  left  to  their  remediet  on  the  arbitration  bond  or  on  the  award. 

Some  three  or  four  years  previous  to  December,  18499 
the  plaintiffs  had  conveyed  to  the  defendant  a  tract  of 
land,  in  consideration  ot  sustenance  for  the  remainder  of 
their  lives.  Quite  a  number  of  controversies  and  suits 
having  sprung  up  under  this  arrangement,  the  parties  on 
the  22d  day  of  December,  1849,  entered  into  a  submission 
bond,  in  the  usual  form,  stipulating  that  <*all  and  all  man- 
ner of  actions,  cause  and  causes  of  action,  suits,  debts, 
strifes,  accounts,  reckonings,  sum  and  sums  of  money, 
trespasses,  quarrels,  bonds,  specialties,  real  estate,  and 
all  other  matters  and  things  whatsoever,*'  should  be  re- 
ferred to  Jacob  M'Cartney,  John  Kerr  and  S.  Ownes, 
Esqrs.,  whose  award  was  to  be  final  and  conclusive.  Ap- 
pended to  this  was  the  following  memorandum: — <*  It  was 
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intended  to  have  been  entered  in  the  above  bond,  that  the 
Prothonotary  of  Armstrong  country,  shoald  enter  judg- 
ment upon  the  award  of  arbitrators ;  we  the  parties  agree 
that  judgment  be  entered  accordingly." 

(Signed  by  the  parties.'] 

On  the  15th  of  February,  1850,  the  award  of  arbitrators 
was  filed  in  the  Prothouotary's  office,  finding  **  in  favor  of 
John  Brown,  Sr.,  and  Mary  Brown,  all  the  lands  in  the 
possession  of  N.  Long,  conveyed  to  Long  by  said  Brown 
and  wife — possession  to  pass  to  Brown  on  the  1st  day  of 
April,  A.  D.  1850;  also  we  do  find  for  Nicholas  Long,  de- 
fendant, five  hundred  and  six  dollars,  and  all  the  grain  in 
the  ground  ;  the  money  to  be  paid  as  follows :  two  hun- 
dred dollars  on  the  first  day  of  April,  1850;  one  hundred 
and  fifty-three  dollars  on  the  first  day  of  April,  1852;  and 
one  hundred  and  fifty-three  dollars  on  the  eighth  day  of 
February,  1854 :  John  Brown^  Sr.^  and  Mary  Brawn  to  go 
into  possession  clear  of  all  incumbrances — Hens  to  be  removed 
off  the  Prothonotary^s  docket  at  the  expense  of  Long — par- 
ties to  pay  the  costs  of  this  suit  in  equal  proportions." — 
The  same  day  the  Prothonotary  made  the  following  dock- 
et entry  :  <*  Judgment  on  the  award."  At  this  time  the 
liens  against  the  land  amounted  to  about  three  hundred 
dollars.  The  defendant.  Long,  not  being  satisfied  with 
the  award,  obtained  a  rule  at  March  Term,  to  shew  cause 
why  the  whole  proceedings  should  not  be  stricken  off  the 
recotd. 

Boggs  and  Lee,  in  support  of  the  rule. 

Cantwell,  Fulton  and  Phelps,  contra. 

Knox,  P.  J.  This  bond  is  certainly  broad  enough  to 
cover  the  whole  controversy  between  the  parties,  and  suf- 
ficient to  support  the  award.  But  the  award  itself  is  un- 
certain. There  can  no  judgment  be  entered  on  it,  on  which 
execution  could  issue.  The  rule  must,  therefore,  be  made 

Vol.  IX.— No.  32. 
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absolute,  but  so  as  not  to  affect  the  aw<ird  itself.  The 
parties  are  left  to  their  remedy  on  the  bond  or  on  the 
award. 


IN  THE  COMMON  PLEAS  OF  ARMSTRONG  COUNTY,  PA. 
Distribution  of  Proceeds  of  Sheriff  ^s  Sale. 

HAMPTON,  SMITH  St  CO.  •».  HENDERSON  AND  JOHNSTON. 

A  Sheriff*!  tale  of  a  landlord**  iotereit  in  real  eatate  det troyt  his  remedy  by 
diatreaa  for  arrearagea  of  rent,  and  with  it  the  right  to  claim  the  money  in  the 
Sheriff*!  hands  arising  from  the  aale  of  personal  property  of  the  tenant  in  pos- 
session—Fiic  4  Fam.  Law  Jour,  282-3. 

The  question  before  the  Court,  in  this  case,  arose  oh 
exceptions  taken  to  an  Auditor's  Report,  distributing  a 
fund  in  Court,  raised  out  of  the  sale  of  the  personal  prop- 
erty of  defendants*  A.  Woodward  was  the  owner  of 
**  Rock  Furnace,"  in  Armstrong  county,  on  the  1st  of 
May,  1849,  when  he  rented  it  to  Joseph  Clark  for  tlOO 
per  month.  There  was  nothing  said  how  long  the  lease 
should  continue.  On  the  2d  October  following,  Clark 
sold  out  his  stock,  &c.,  at  the  furnace,  to  the  defendants 
who  went  into  possession,  and  commenced  working  it  up. 
On  the  19th  of  September,  previous,  however,  the  premi- 
ises  on  which  the  furnace  was  erected,  were  sold  to  W. 
W.  Wallace,  by  the  Sheriff,  as  the  property  of  A.  Wood- 
ward, and  a  deed  made  and  acknowledged  accordingly 
on  IG  Nov.,  1849.  Under  this  state  of  things  Woodward 
gave  the  Sheriff  notice,  at  the  sale  of  defendants'  person- 
al property,  to  retain  and  pay  over  to  him  9600,  which  he 
claimed  as  rent,  from  the  time  he  leased  to  Clark,  to  the 
time  of  sale,  16th  November,  1849.  The  only  question 
before  the  Court  was,  whether  Woodward  had  a  right  to 
the  rent  from  the  time  he  rented  to  Clark,  to  the  time  of 
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sale.  The  Auditor  awarded  the  fund  to  the  plaintiff;  and 
Woodward  excepted. 

Lee  for  plaintiffs.  Woodward  has  no  right  to  the  fand 
in  Court.  Henderson  and  Johnston  succeeded  Clark,  to 
whom  he  rented;  and  according  to  the  principle  decided 
in  Clifford  ts.  Beems,  3  W.  247,  the  tenant  who  succeeds 
a  former  tenant,  is  net  liable  for  previous  rent  The  title 
^f  Woodward  was  divested  by  the  sale  to  Wallace,  he 
had  no  right  to  distrain,  and  consequently  no  right  to  the 
ihnd  in  Court 

Phdfe^  contra. 

Per  Cur.  We  see  no  reason  for  the  exceptions  to  the 
report  of  the  Auditor.  The  ftmd,  we  think,  has  been  prop* 
erly  applied  to  the  judgment  creditors;  the  exceptions 
must,  therefore,  be  overruled  and  the  report  confirmed. 


PMrut  ^utt  of  tl)e  finite^  Stotti^^lDtsconsin  IDistnct 

I 

JANUARY  TERM,  18S0.— AT  MILWAUKIB.* 

BOBBRT  LUDINOTON  AND  HBNBY  \U  KING  9i..80S00N8B  NTOLB- 
PS,  ALAN80N  8WBBT,  Cimmmt. 

OoBtraett  for  materialf  foniihed,  «t  Hm  home  port,  in  ike  bunding  of  ftea^ 
IxMtt  and  oCkor  TotMla,  are  not  witUn  the  net  of  Chmgraw,  estonding  the  jn- 
rifdiotien  of  the  DiftrietOonrti,  to  cectem  eeeet,  npen  tibeltkee,  endnnTls^le 
wateri  connecting  the  teme.    Approred  Feb.  S6, 1S4S. 

.  Miller,  J.  The  demand  of  these  Ubellants,  is  for  ma- 
terials furnished  in  the  building  of  this  vessel.  It  ap- 
pears in  evidence,  that  the  vessel  was  launched  in  the 
month  of  June,  1848 ;  and  that  a  very  small  portion  of 
the  materials  were  furnished  aAer  that  date.    The  li|>el 
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lants  furnished  the  materials,  from  their  store  in  Milwau- 
kie»  to  the  bailders  of  the  vessel  at  the  same  place,  at 
diflferent  times,  from  the  month  of  Nov.  1847,  to  the 
month  of  Oct.,  1848.  The  vessel  was  enrolled  and  li- 
censed, in  the  month  of  October  1848,  and  made  herHrst 
voyage  in  the  spring  of  1840 ;  and  before  the  filing  of 
this  libel. 

The  claimant,  in  his  answer,  denies  that,  at  the  time 
the  cause  of  action  accrued,  this  vessel  was  enrolled  and 
licensed  for  the  coasting  trade,  and  was  employed  in  bu- 
siness of  commerce  and  navigation,  as  set  forth  in  the 
libel. 

By  the  law  of  this  State  boats  and  vessels  used  in  navi- 
gating the  waters  of  the  State,  are  liable  for  the  materials 
used  and  labor  bestowed,  iu  their  construction  ;  and  a 
party  can  file  his  claim  and  proceed,  in  the  Courts  of  the 
State,  against  the  boat  or  vessel  by  name. 

Contracts  for  marine  service,  in  building,  repairing  and 
supplying  ships,  are  cognizable  in  Courts  of  Admiralty, 
as  maritime  and  appertaining  to  commerce  and  naviga- 
tion; and  when  a  lien  is  given  by  the  local  law,  they  may 
be  enforced  by  Admiralty  process.  The  Gen.  Smith,  4 
Wheat.  438 ;  The  St.  Jago  de  Cuba,  0  Id.  409 ;  Peyroux 
vs.  Howard,  7  Peters  324 ;  The  Steamboat  Orleans  vs. 
Phoebus,  11  Id.  175 ;  The  Jerusalem  2  Gall.  343,  adm. 
rule  12. 

Demands  tor  materials  furnished  and  labor  bestowed  in 
the  construction  of  vessels  not  launched,  are  decided  to 
be  within  the  Admiralty  jurisdiction,  where  the  local  law 
gives  a  lien ;  provided  such  vessels  are  intended  or  de- 
signed  for  maritime  business  upon  the  high  seas,  or  tide 
waters;  Read  vs.  The  Hull  of  a  new  Brig,  1  Story's  Rep. 
244 ;  Davis  vs.  A  New  Brig,  Gilp.  Rep.  473,  Hooper  vs. 
The  New  Brig,  Id.  536;  Stevens  vs.  The  Sandwich,  1 
Pet.  Ad.  Dec.  233  note.    As  the  employment  of  these 
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vessels  was  to  be  inaritime»  the  contracts  for  labor  and 
materials  were  for  maritime  purposes.  The  contracts 
were  sach  as  tonched  rights  and  duties  appertaining  to 
commerce  and  navigation ;  and  were  enforced  by  admi- 
ralty process  against  vessels,  which  from  their  location 
and  construction  were  designed,  or  intended  for  the  em- 
ployment of  commerce  and  navigation  upon  the  high  seas, 
or  tide  waters.  From  these  authorities,  it  appears,  that 
this  Court  might  entertain  jurisdiction  of  this  cause,  if  ju- 
risdiction co-extensive  with  the  Admiralty  jurisdiction  of 
the  National  Courts,  has  been  extended  to  the  lakes. 

The  only  act  of  Congress,  conferring  upon  this  court 
jurisdicttont  similar  to  the  admiralty  jurisdiction  possess- 
ed by  district  courts,  in  pursuance  of  the  constitutional 
provision,  is  **  an  act  extending  the  jurisdiction  of  the 
district  courts,  to  certain  cases,  upon  the  Lakes,  or  navi- 
gable waters  connecting  the  same  f*  approved  Feb.  26, 
1845.  By  this  act,  ''  the  District  Courts  of  the  United 
States  shall  have,  possess  and  Exercise,  the  same  jurisdic- 
tion in  matters  of  contract  and  tort,  arising  in,  upon,  or 
concerning  steamboats  and  other  vessels  of  twenty  tons 
burden  and  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  at  the  time  employed  in  business  of  com- 
merce and  navigation,  between  ports  and  places  in  differ- 
ent States  and  Territories,  upon  the  lakes  and  navigable 
waters  connecting  the  said  lakes,  as  is  now  possessed  and 
exercised  by  the  said  courts,  in  cases  of  the  like  steam- 
boats and  other  vessels  employed  in  navigation  and  com- 
merce, upon  the  high  seas,  or  tide  waters,  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States; 
and  in  all  suits  brought  in  such  courts,  in  all  such  matters 
of  contract,  or  tort,  the  remedies  and  the  forms  of  pro- 
cess, and  the  modes  of  proceeding  shall  be  the  same  as 
are,  or  may  be  used  by  such  courts  in  cases  of  admiralty 
and  maritime  jurisdiction  ;  and  the  maritime  law  of  the 
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United  States,  so  far  as  the  same  is  or  may  be  applicable 
thereto,  shall  constitute  the  rale  of  decision  in  sach  courts- 
in  the  same  manner,  and  to  the  same  extent,  and  with  the 
same  equities  as  it  now  does  in  cases  of  admiralty  and 
maritime  jurisdiction.'^  ^'  The  object  of  this  act  appears 
to  be,  first,  to  bring  these  cases  within  the  cognizance  of 
the  district  courts,  without  regard  to  the  citizenship  of  the 
parties,  as  cases  arising  under  a  law  of  the  United  States, 
(that  is  to  say,  under  the  act  itself;)  and^  secondly,  as  far 
as  it  could  constitutionally  be  done,  to  apply  to  them  the 
same  rules,  both  of  procedure  and  of  decision,  as  if  they 
had  pertained  to  ocean  instead  of  inland  navigation,  and 
so  been  strictly  of  admiralty  jurisdiction ;  or  in  other 
words,  to  subject  them  to  the  operation  of  the  admiralty 
law  of  the  United  States.^    ConkL  Adm.  6. 

In  the  construction  of  statutes  generally,  ^  everything 
which  is  within  the  intention  of  the  makers  of  the  act,  is 
aSi  much  within  the  act,  as  if  it  were  within  the  letter ; 
Zouch  vs.  Stowell,  Plowd.  366L    The  meaning  of  the  le- 
gislature may  be  extended  beyond  the  precise  words  used 
in  the  law,  from  the  reason,  or  motive,  upon  which  the 
legislature  proceeded,  from  the  end  in  view,  or  the  pur- 
pose which  was  designed.'^    The  United  States  vs.  Free- 
man, 3  Howard  556.    Upon  these  rules,  it  is  plausibly  ar- 
gued, that  this  case  falls  within  the  act  in  spirit  and  intent. 
But  this  is  an  act  to  extend  the  jurisdiction  of  courts,  not 
of  inferior,  but  of  limited  jurisdiction,  created  by  law. — 
In  the  exposition  of  such  a  statute  every  partis  to  be  con* 
sidered,  and  the  intention  of  the  legislature  extracted  from 
the  whole.    Such  intention  must  be  apparent  on  the  face 
of  the  statute  ;  Wilkinson  vs.  Leiand,  2  Peters  627.  Uni- 
ted States  vs.  Fisher,  2  Cranch  358. 

The  jurisdiction  of  Courts,  of  limited  jurisdiction,  crea- 
ted by  statute,  should  be  made  affirmatively  to  appear,  for 
*'  the  fair  presumption  is,  that  a  case  is  without  the  juris- 


Digitized  by 


Google 


U.  8*  DISTRICT  COURT — WISCONSIiV.  567 

diction  until  the  contrary  appears/'  And  it  is  '<  necessa- 
ry, inasmuch  as  the  proceedings  of  no  court  can  be  deem- 
ed valid  further  than  its  jurisdiction  appears,  or  can  be 
presumed  to  set  forth  upon  the  record,  the  facts  or  cir- 
cumstances which  give  jurisdiction,  either  expressly,  or 
in  such  manner  as  to  render  them  certain  by  legal  intend- 
ment.'' Turner,  administrator  of  Stanly  V8«  The  Bank  of 
America,  4  Dallas  11,  (1  Cond.  Rep.  205.)  Courts,  which 
are  created  by  written  law,  and  whose  jurisdiction  is  de- 
fined by  written  law,  cannot  transcend  that  jurisdiction. 
These  rules  have  been  rigorously  adhered  to  by  the  courts 
of  the  United  States,  at  all  times  and  under  all  circum- 
stances ;  Kemp's  Lessee  vs.  Kennedy,  5  Cranch  185 ; 
McCormick  vs.  Sullivant,  10  Wheat.  192.  Exparte  Bull- 
man  and  Exparte  Swartwout,  4  Cranch  75,  96.  Grig- 
non's  Lessee  vs.  Astor,  2  Howard  319 — and  many  other 
eases. 

It  is  well  understood  that  the  federal  courts  do  only 
possess  and  exercise  jurisdiction,  conferred  by  the  consti- 
tution and  laws  of  the  United  States ;  and  that  such  juris- 
diction must  be  shown  by  facts,  or  circumstances  proper- 
ly pleaded.  Before  this  court  can  possess,  or  exercise 
the  quasi  admirality  jurisdGction  conferred  by  the  act,  it 
must  be  alleged  in  the  libel  that  ''  steamboat,  or  other 
vessel,  is  of  twenty  tons  harden  or  upwards,  enrolled  and 
licensed  for  the  coasting  trade,  and  at  the  time  when  the 
cause  of  action  accrued,  was  employed  in  business  of 
commerce  and  navigation  between  ports  and  places  in 
different  States  and  Territories,  upon  the  lakes  and  navi- 
gable waters  connecting  the  said  lakes."  Upon  that  aver- 
ment, or  allegation  in  the  libel,  the  court  is  authorized 
and  empowered  by  the  act  to  exercise  the  same  jurisdic- 
tion as  **  in  cases  of  the  like  steamboats,  or  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas, 
or  tide  waters,  within  the  admiralty  and  maritime  juris- 
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diction  of  the  United  States."  This  averment  in  a  libel, 
is  as  essentia!  to  confer  jurisdiction  under  the  net,  as  that 
of  citizenship,  or  alienage  in  a  declaration  or  bill,  under 
the  act  to  establish  the  judicial  Courts  of  the  United 
States,  approved  September  24, 1789. 

It  no  where  appears  in  this  very  cautiously  drawn  sta- 
tute, that  Congress  intended  to  confer  upon  the  courts, 
full  admiralty  jurisdiction,  which  is  limited  by  and  de- 
pends primatily  upon  the  nature  of  the  contract,  or  tort. 
But,  "on  the  contrary.  Congress  seems  to  have  had  an 
eye,  rather  to  the  provision  of  that  constitution  which 
confers  uiK)n  the  national  legislature,  power  to  regulate 
commerce  among  the  several  States ;  and  upon  the  judi- 
ciary jurisdiction  of  *'  all  cases  arising  under  the  laws  of 
the  United  States  ;"  and  to  have  intended  merely,  to  sub- 
ject the  descriptions  of  cases,  specifled  in  the  act,  to  the 
practical  operation  of  this  constitutional  provision,  and 
sub  modot  to  the  admiralty  forms  of  procedure,"  Conk. 
Ad.  4.  From  a  critical  examination  of  the  act,  it  is  rea- 
sonable to  infer,  that  Congress  strictly  pursued  the  fol- 
lowing intimation  of  the  Supreme  Court,  in  the  ^eamboat 
Jefferson,  10  Wheat.  458,  (6  Cond.  173)—"  Whether,  un- 
der the  power  to  regulate  commerce  between  the  States 
Congress  may  not  extend  the  remedy  by  the  summary 
process  of  the  admiralty,  to  cases  of  voyages  on  the 
western  waters,  it  is  unnecessary  for  us  to  consider. — 
If  the  public  inconvenience,  from  the  want  of  a  process 
of  an  analogous  nature,  shall  be  extensively  felt,  the  at- 
tention of  the  legislature  will  doubtless  be  drawn  to  the 
subject."  The  increasing  commercial  intercourse  between 
the  different  States,  by  means  of  lake  navigation,  required 
more  than  the  ordinary  legal  remedies  afforded  by  the 
State  tribunals. 

The  title  of  the  act  implies  a  limited  or  partial  exten- 
sion of  jurisdiction  to  the  courts.     The  certain  cases  allu- 
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ded  to  in  the  title,  are  described  in  the  act,  to  be  '<  mat- 
ters of  contract  and  tort,  arising  in,  upon,  or  concerning 
steamboats  or  other  vessels  of  tvienty  tons  burden  or  up- 
wards, enrolled  and  licensed  for  the  coasting  trade,  and 
at  the  time  employed  in  business  of  commerce  and  naviga- 
tion, between  ports  and  places  in  different  States  and  Ter- 
ritories, upon  the  lakes  and  navigable  waters  connecting 
said  lakes."  .  These  are  terms  of  description  and  of  limi- 
tation, as  well  as  of  jurisdiction.  The  steamboat  or  other 
vessel  must  be  of  twenty  tons  burden  or  upwards,  en- 
rolled and  licensed,  and  at  the  time  the  cause  of  action 
accrued,  employed  in  business  of  commerce  and  naviga- 
tion on  the  lakes,  &c.  The  jurisdiction  of  the  courts  is 
not  intended  by  the  act,  to  be  ascertained  or  determined, 
by  the  nature  or  character  of  the  cause  of  action  alone  ; 
but  also,  by  the  description  and  employment  of  the  ves- 
sel. The  vessel  is  required  to  be  employed  in  business 
of  commerce  and  navigation  at  the  time  the  cause  of  ac« 
tion  accrued ;  and  not,  as  in  .the  courts  of  admirality, 
merely  designed  or  intended  for  such  employment.  The 
words  **  at  the  time"  seem  to  have  been  cautiously  in- 
serted in  the  act  for  the  purpose  of  confining  the  jurisdic- 
tion conferred  within  the  actual  necessities  of  commerce 
upon  the  lakes.  The  actual  necessities  of  commerce  re- 
quire that  the  summary  jurisdiction  of  the  admirality 
should  be  exercised ;  in  cases  of  contracts  and  torts  strict- 
ly maritime,  which  no  doubt  was  the  inducement  to  the 
enactment  of  the  statute  under  consideration ;  and  may 
be  a  reason  for  its  ciiutious  and  limited  terms. 

It  has  been  observed  before,  that  upon  contracts  for 
supplies  or  materials  furnished,  or  labor  bestowed,  in  the 
construction  of  boats  or  vessels,  it  is  only  in  virtue  of 
State  laws,  that  a  lien  is  deemed  to  attach.  Because, 
such  lien  is  created  by  the  State  I<iw,  it  is  enforced  in  the 
admiralty,  otherwise  the  parties  would  have  to  resort  to 
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the  common  law  remedies.  The  lien  created  by  the  State 
law,  is  regarded  as  in  its  nature  maritime,  and  is,  there- 
fore, recognized  in  courts  of  admiralty,  and  enforced  by 
admiralty  process.  Bat  the  contract,  being  an  ordinary 
transaction  between  persons  on  shore,  and  of  the  same 
place,  the  necessities  of  commerce  do  not  require  the 
the  creation  of  a  lien  by  statute.  The  principal  reason, 
or  necessity  for  such  a  lien,  is  for  the  better  security  of 
the  material  man  and  shipwright.  This  is  a  subject  of 
local  legislation,  induced  by  local  policy ;  and  not  abso- 
lutely necessary  to  be  brought  to  the  consideration  of  the 
national  courts,  but  properly  cognizable  in  those  of  the 
State*  To  enforce  this  lien  the  State  Courts  possess  full 
and  complete  power  and  authority.  But  as  liens  cannot 
be  created  by  the  laws  of  a  State,  in  cases  of  damages  by 
torts,  and  of  contracts  entered  into,  without  its  Territo- 
rial limits,  the  exigencies  of  commerce  required  the  sum- 
mary process  of  tlie  admiralty,  in  cases  of  contracts  and 
torts  of  steamboats  and  other  vessels  afloat,  or  employed 
in  business  of  commerce  and  navigation  on  the  lakes. 

Parties  are  not  required  by  the  act  to  resort  to  the  fed- 
eral courts,  in  pursuit  of  the  remedies  thereby  provided 
for,  as  to  courts  of  general  admiralty  jurisdiction.  The 
act  saves  the  "  right  of  a  concurrent  remedy  at  the  com- 
mon law,  when  it  is  competent  to  give  it ;  and  any  con- 
current remedy,  which  may  be  given  by  the  State  laws, 
where  such  steamer,  or  other  vessel,  is  employed  in  such 
business  of  commerce  and  navigation.**  This  saving 
provision,  probably,  was  not  necssary,  as  parties  can  se- 
lect their  own  tribunal ;  but  it  may  tend  to  show,  that  the 
certain  cases  of  contract  and  tort,  made  cognizable  by 
the  act,  in  the  courts  of  the  United  States,  are  not  to  be 
deemed  exclusively  within  the  jurisdiction  of  those  courts, 
as  courts  of  admirality.  A  similar  inference  may,  proba- 
bly, be  drawn  from  the  saving  provision  in  the  act,  of  the 
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'<  right  of  trial  by  jury  of  all  facts  put  in  issue  in  such 
suits,  when  either  party  shall  require  it  ;'*  as  the  trial  by 
jury  is  unknown  to  courts  of  admiralty,  where  the  civil 
law  mode  of  trial  is  alone  followed. 

I  do  not  deem  it  necessary  for  the  libellant,  at  the 
hearing,  to  prove  that  the  steamboat  or  vessel  was  actual- 
ly enrolled  and  licensed.  The  evidence  of  the  enrolment 
or  license  is  in  the  possession  or  within  the  knowledge,  or 
perhaps  under  the  control  of  the  respondent.  The  pre- 
sumption is,  that  a  vessel  would  not  be  employed  in  biisi- 
ness  of  commerce  and  navigation,  without  a  license,  and 
in  violation  of  the  revenue  laws,  at  the  risk  of  a  forfeiture. 
A  proper  allegation,  or  averment  in  the  libel  of  the  facts 
or  circumstances,  required  by  the  act  to  confer  jurisdic- 
tion, is  sufficient,  unless  denied  by  a  plea  to  the  jurisdic- 
tion of  the  eoort,  and  sustained  by  proof,  as  in  cases  at 
law  or  in  chancery.  Nor  is  the  extent  of  the  employment 
of  a  steamboat  or  vessel  a  material  subject  of  inquiry.  If 
a  steamboat  or  vessel  is  afloat  and  ready  for  such  employ- 
ment as  the  act  contemplates,  she  would,  I  think,  be  sub- 
ject to  the  admiralty  process  of  this  court. 

For  these  reasons,  I  am  of  the  opinion,  that  contracts 
for  materials  furnished  at  the  home  port,  in  the  building 
of  steamboats  or  other  vessels,  are  not  within  the  act  of 
Congress,  extending  the  jurisdiction  of  the  District  Courts 
to  certain  eases,  upon  the  lakes  and  navigable  waters  con- 
necting the  same — approved  Feb.  26,  1845;  and  this 
couit  must  therefore,  in  such  cases  decline  the  exercise, 
of  the  quasi  admiralty  jurisdiction  conferred  by  the  act. — 
The  libel  is  ordered  to  be  dismissed,  for  the  want  of  ju- 
risdiction. 
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Qnpvtmt  (SoQtt  of  Pcnnsslnania^^^iibte  JDistrUt 

ABSTRACTS  OF  DECISIONS  FOR  MAY  TERM,  1850, 

(Reported  for  th«  Aaarieu  Ltw  J««raal  by  P.  C.  SsDawiCK,  Brq.] 

FUker  qui  tarn  ▼■.  Patter$<m.  Error  to  Huntingdon.  Rogers,  J.  Tbe 
aoUiog  of  foreign  goods  and  roerchandite  out  of  a  canal  boat  along  the 
lioea  of  the  caoal  coraof  within  the  descriptioB  of  a  **  hawlcer,  pedlar  or 
peltj  chApinan,  traveling  from  place  to  place,  selling  or  eipostng  to  sale 
foreign  goods,  wares  and  merchandise,'*  under  our  act  of  Assemblj  ;  and 
exposes  the  offender  to  the  penalty  of  that  act.    Judgment  reversed,  &c. 

MeMahon  TM^  McMahon,  Error  to  Huntingdon.  Bbll,  J.  When  a 
parol  partition  of  lands  held  by  soTeral  joint  hehrs,  was  made  in  the  ab- 
sence of  one,  and  the  portions  of  each  set  apart  bj  metes  and  bounds,  and 
the  portion  of  the  absent  one  was  thrown  into  common  with  one  other 
unauthorized,  the  one  who  was  absent  msy  at  his  option  demand  a  new 
partition  of  the  whole  tract,  regardless  of  long  continued  possession  by 
each ;  or  he  may,  (as  was  the  case  here,)  adopt  all  the  features  of  the 
partition  and  recognize  the  act  of  the  one  who  took  his  purpart  as  his  own, 
and  come  upon  it  with  all  the  improvements  and  maintain  ejectment  for 
the  same.  Nor  will  the  statute  of  frauds  intervene.  The  acts  of  the 
self  constituted  agent,  by  such  ratification,  becomes  in  contemplation  of 
law  the  act  of  the  principal. 

N.  B.— Mr.  Justice  Cooltee  dissented.  He  held  the  parol  partition 
as  void,  and  that  the  absent  one  should  have  gone  against  the  whole  Iract ; 
or  if  he  sffirmed  the  act  of  the  one  who  took  his  purpart,  it  should  have 
been  as  it  was  msde,  and  that  was  by  paying  his  debts,  which  were  liens 
upon  his  portion  with  the  interest. 

Slormfelt  vs.  The  Manor  Turnpike.  Error  to  Lancaster.  Coultee,  J. 
Tliough  the  power  of  the  Legislature,  in  virtue  of  the  right  of  eminent 
domain,  to  establish  a  turnpike  gate  in  the  street  of  a  city  is  not  to  be 
questioned,  yet  the  grant  of  such  a  right  is  not  to  be  inferred  without  an 
express  enactment.  The  words  relied  upon  here  authorizing  the  com- 
pany **  to  erect  gates  in  Manor  street  or  elsewhere,  according  to  the  pro- 
visions  of  the  original  act,'*  are  too  indefinite ;  besides  the  original  act  does 
not  speak  of  Manor  street.    And  the  word  **  elsewhere"  is  too  indefinite 


Digitized  by 


Google 


SUPREME   COURT  OF   PENN'A.  573 

to  fonnd  a  right  npon.  The  LegiBlature  nieaDtby  Manor  street  nothiog 
more  thin  Manor  road. 

Judgment  reversed,  and  judgment  for  defendant. 

Stouffer  T8.  execufors  of  Haines,  DoRffsiDE,  J.  The  principle  decided 
is  analagons  to  the  case  of  Comfort  ts.  Ei&enbise,  decided  at  the  last  term, 
but  not  jet  reported.  There  it  was  held  that  a  promise  bj  a  bankrupt  to 
pay  a  debt  discharged  bj  bankruptcy  is  binding,  though  not  made  to  the 
creditor  or  to  his  authorized  agent.  Further :  A  court  has  no  right  to 
submit  a  point  assumed  by  counsel  without  some  evidence  from  which  it 
may  be  fairly  inferred,  as  was  decided  when  the  case  was  in  the  Supreme 
Court  before.  It  was  fairly  left  to  the  jnry,  that  if  the  note  was  not  giv- 
en at  the  time  it  bears  date,  they  should  find  for  defendant 

The  Courts  of  Common  Pleas  have  a  right  to  make  rules  to  regulate 
a  request  for  instruction  on  points;  and  it  is  not  error  to  refuse  instruction 
where,  according  to  the  rules  established,  they  have  not  been  submitted 
to  the  opposite  counsel. 

Judgment  affirmed. 

Administrator  of  Hiestand  vi.  Porter,  Error  to  Lancaster.  Roocms,  J. 
A  power  given  in  the  deed  to  the  executors  to  sell  at  the  death  of  the  wi- 
dow, is  well  executed  in  her  life  time,  whenever  she,  as  one  of  the  execu- 
tors, joins  in  the  deed,  if  the  widow  for  whose  benefit,  as  is  apparent  from 
the  will,  the  sale  is  postponed,  thus  signified  her  consent  by  joining,  and 
the  fee  will  paw  to  the  purchaser.  The  intention  of  the  testator  governs 
the  case,  and  makes  it  an  exception  to' the  general  rule,  that  a  devise  to 
executors  to  sell  upon  a  certain  contingency,  cannot  be  executed  till  the 
contingency  happens.  ^ 

The  remainder  men  cannot  complain  that  the  particular  estate  was 
yielded  before  it  fell,  and  especially  if  benefitted  by  an  early  receipt  of 
the  proceeds. 

N.  B. — Mr.  Justice  Coulter  dissented,  holding  the  case  to  be  within 
the  general  rule,  that  there  was  no  power  to  sell  before  the  death  of  the 
widow,  and  there  was  no  provision  made  before  that  time,  for  distribution 
of  the  proceeds. 

Judgment  affirmed. 

Span^ler  vs.  The  County  of  Yorlc.  Error  to  York.  Bell,  J.  Where 
the  dower  fund  of  a  widow  is  directed  to  be  invested  in  real  estate,  and 
the  interest  to  be  paid  to  her  during  her  life,  the  principal  to  be  divided  at 
her  death,  the  sum  so  put  at  interest  is  taxable  for  State  and  County  pur- 
poses, under  the  act  of  11th  June,  1840,  and  the  tax  is  not  to  be  paid  out 
of  other  monies  of  the  estate;  or  out  of  the  tru9tee*s  proper  funds;  or  out 
of  tlie  principal  sum  so  invested ;  but  on  the  principle  that  whoever  pre- 
sently enjoys  the  subject,  ought  to  discharge  the  present  impost.     The 
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present  beDeflciary  if  liable  to  pay  the  taxes.  The  boi-den  must  come 
from  the  produce  of  the  food. 

JadgmeDt  affirmed. 

Hoffman,  ei  al.  ts.  Banner  et  aL  Error  to  York.  Bell,  J.  The 
qoaotity  of  laod  which  passes  by  SheriiT's  sale,  is  to  be  ascertained  by  the 
extent  of  the  le?y.  As  at  the  date  of  the  execation  the  whole  lot  in  con- 
troversy belonged  to  the  defendant  in  executiout  the  plaintiff  might  hare 
directed  a  le?y  and  sale  of  the  whole  of  it,  yet  he  was  at  liberty  with  the 
assent  of  the  debtor  to  embrace  a  less  quantity,  and  if  he  did  so,  or  per- 
mitted the  Sheriff  by  the  use  of  a  limited  and  restricted  description,  to 
indicate  an  intent  to  take  in  execation  a  smaller  portion,  the  purchaser, 
who  claims  only  through  the  proceedings  of  the  officer,  will  not  be  per- 
mitted to  stretch  his  ownership  beyond  the  designated  boundaries,  even 
though  the  Sheriff's  conveyance,  by  an  extended  description,  might  seem 
to  afford  warrant  for  such  a  pretension. 

Though  the  construction  of  written  instruments  is  within  the  exclu- 
nve  province  of  the  Court,  yet  where  the  quantum  of  the  estate  and  its 
limits,  as  in  Pennsylvania,  must  frequently  depend  upon  evidence  dehon 
the  writing;,  and  thus  tfecome  a  question  of  fact,  it  is  error  to  direct  per- 
emptorily a  verdict 

This  is  peculiarly  true  of  the  loose  written  returns  of  our  writs  of  exe- 
cution, which  ignorance  and  carelessness  combine  to  divest  of  every  fea- 
ture approaching  to  certainty.  It  is  necessary  to  allow  the  liberal  use  of 
assisting  evidence,  oral  and  documentary,  to  correct  mistakes,  explain  am- 
biguities, and  apply  indeterminate  delineations  to  disputed  localities.  If 
the  return  is  intelligible  of  itself  and  ascertains  with  precision  the  tract 
taken  in  execution,  no  room  for  explanatory  proof  is  afforded,  and  none 
will  be  received  to  contradict  the  official  act.  But  where  either  from  the 
generality  of  the  terms  used,  uncertainty  of  delineation,  or  seeming  con- 
tradiction of  description,  a  doubt  is  raised  affecting  the  boundaries  of  the 
levy,  its  locality  or  extent,  recourse  must  be  had  to  evidence  aUwide^  in 
which  case  it  becomes  a  legitimate  object  of  investigation  for  a  jury. 

In  this  case,  the  Court  below  proceeded  upon  the  idea  that  the  return 
of  levy  **  upon  a  lot,  marked  in  the  plan  of  Hays  addition.  No.  14,**  m 
connection  with  the  plan  itseK^  is  so  precisely  descriptive,  as  not  to  be  con- 
trolled by  subsequent  specifications  of  boundary.  In  this  there  was  error. 
If  any  thing  showed  that  the  Sheriff  might  have  reference  to  a  &ct,  line 
or  boundary  which  reduced  the  lot  he  intended  to  take  in  execution,  to 
the  width  of  three  perches,  the  jury  should  have  been  called  to  the  aid 
of  the  Court. 

Judgment  reversed,  and  a  venire  dc  novo  awarded. 

Mclhom  vs.  Moritz,    Error  to  Adams.    Coultkb,  J.    Though  in  the 
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action  for  %  breieh  of  the  promise  of  mtrriage  the  cootract  muft  be  muta« 
•1, 10  tB  to  haye  consideration,  yet  witoeieef  need  not  be  called  to  attest 
it  when  noade  to  sostain  the  action,  ont  of  regard  to  the  delicacy  of  the  fe* 
male.    It  mnat  be  pro?ed  by  the  concomitant  circumstances. 

In  this  case  a  distinct  promise  was  pro?ed  on  the  part  of  the  defendant ; 
and  it  was  competent  for  the  plaintiiT  to  prove  such  circumstances,  as  that 
she  had  reqoeMed  her  brother  to  take  her  to  Gettysburg  to  boy  her  wed- 
ding  elothei;  that  she  had  engaged  her  bride  Vmaid ;  that  she  named  a 
day  certain  lor  the  wedding:  that  the  wedding  clothes  were  pvchased, 
and  guests  inTited ;  to  make  ont  the  mntoal  promise.  This  is  only  cir« 
cnmstantial  e?idence,  in  place  of  direct  e?idence  of  her  agreement,  at  the 
time  the  engagement  was  entered  into. 

And  e?idence  that  the  defendant  was  subsequently  married  to  Hannah^ 
instead  of  Anne,  as  charged  in  the  declaration,  was  not  error.  The  state* 
ment  of  the  name  to  whom  he  was  married  was  immaterial ;  it  might 
have  been  stmek  oat  of  the  narr.,  as  it  was  laid  under  a  videUeiL  Even 
if  material,  the  narr.  would  be  good  on  the  principle  of  idem  sofutns. 
Judgment  aiBrmed. 

Emery  ib.  Harmon.  Error  to  York.  Coultxe,  J.  Deeds  for  lands 
sold  under  the  bws  of  the  United  States  for  non-payment  of  taxes,  are 
not  even  frimmfaeie  evidence  of  title  or  right,  without  proof  of  authority 
to  seU,  and  all  the  ether  pre*reqnisites,  such  as  that  the  seller  was  collect- 
or of  that  district,  evidence  of  assessment,  of  a  personal  caU  for  the  taxes 
within  sixty  days  after  assessment,  that'  there  was  no  personal  property* 
of  advertisement  as  required  by  act  of  Congress,  ice. 

Though  a  firther  may  admit  a  tenancy  of  tiie  hmd  In  dispute,  yet  if 
there  is  oo  priviQr  of  possession  or  estate  between  the  fiither  and  son,  the 
latter  will  not  be  afiected ;  and  a  depontion  which  goes  no  farther,  and 
without  an  offer  to  follow  up,  may  be  properly  rejected. 
Judgment  affirmed. 

Bear  vs.  Bear.    Error  to  Lancaster.    Burbside,  J.    In  a  devise  of 
land  by  boundaries,  a  mistake  in  the  quantity  devised  will  not  control  the 
boundaries,  so  as  to  let  in  the  residuary  legatee  for  the  excess ;  nor  will 
it  be  held  that  the  testator  died  Intestate  in  regard  to  it. 
Judgment  affirmed. 

McOraeken^  et  oL  vs.  CHUam.  Error  to  Huntingdon.  Boritsidi,  J. 
In  a  suit  for  the  unpaid  purchase  money,  when  it  appeared  that  the  plain- 
tiflf  had  said  that  the  title  was  good,  and  he  would  make  a  good  tide,  but 
in  iaet  did  not  warrant  either  specially  or  generally,  and  the  titie  failed, 
the  plaintiff  cannot  recover.  The  onu$  lies  on  the  vendor,  to  show  the 
purchaser  took  at  his  own  risk. 
Judgment  affirmed. 
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Supi^cMi:  CooRT  or  U'^ited  States. — Bayard  rs.  Lombard ttal* 
The  Supreme  Court,  at  Washington,  D.  C,  affirmed  the  judgment  of  the 
Circuit  Court,  deciding  the  important  principle  that  a  judgment  entered 
in  the  Circuit  Court  of  the  United  States  for  the  Eiittero  District  of 
Pennsylvania,  is  a  lien  upoo  all  the  lands  sitoate  within  the  limits  of  its 
territorial  jurisdiction. 
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The  American  Aduibaltt,  its  jurisdictioo  and  pmctice,  with  practical 
forms  and  directions.  By  Emstus  C.  Benedict.  Published  by  Banks, 
Gould  6l  Co.,  New  York :  and  Gould,  Banks  &  Gould,  Albany. 

Of  the  manner  in  which  the  enterprising  poblisbers  hare  performed 
their  duty  in  presenting  this  work  to  the  profession  it  is  not  necessary  to 
speak.  The  long  established  reputation  of  Banks,  Gould  &Co.,  is  a  suf- 
ficient assurance  that  the  printing  and  publishing  departments  have  been 
under  careful  supervision. 

The  first  338  pages  treat  of  the  American  Admiralty,  its  jurisdictioii 
and  practice.  Then  follows  an  appendix  containing  the  Admiralty  mlaa 
established  by  the  Supreme  Court  under  the  act  of  1642;  Rules  of  the 
practice  of  that  Court;  Rules  of  the  Northern  and  Southern  Circuit  and 
District  Courts  of  New  Yoik ;  Practical  forms ;  Acts  of  Congress  rela- 
tive to  taking  testimony,  and  a  complete  list  of  the  Judges  and  Clerks, 
with  various  other  matters  of  interest.  Tliat  the  work  will  be  a  valuable 
aid  in  the  Admiralty  practice  we  have  no  doubt.  But  we  cannot  let  the 
present  occasion  pass  without  expressing  our  regret  that  the  author 
seems  disposed  to  look  with  favor  upon  the  encroachment  by  the  United 
States  Courts  upon  the  Common  Law  rights  of  the  State  Courts  trader 
the  claim  of  admiralty  jurisdiction.  When  this  encroachment  is  to  be 
justified  by  passing  lightly  over  the  authority  of  Chancellor  Kent,  and  by 
pronouncing  Lord  Coke,  **  unscrupulous  and  tyranicaP*  the  professional 
mind  is  at  once  stimulated  to  question  the  extent  of  the  Admiralty  power 
thus  claimed.  Every  inch  of  ground  occupied  by  the  United  States 
Courts,  which  does  not  belong  to  them,  is  an  invasion,  to  that  extent,  of 
the  rights  of  the  States ;  and  every  case  drawn  from  the  rightful  jurisdic- 
tion of  the  common  law  courts  u,  pro  tanto,  an  embarrassment  of  the  trial 
by  jury.  Should  the  Supreme  Court  of  the  United  States  sustain  the  Ad- 
miralty jurisdiction,  to  the  extent  sometimes  claimed  and  exercised  by  its 
•subordinate  tribunals,  we  may  expect  to  see  an  alteration  of  the  judicial 
tenure.  The  elective  prlndpie,  so  generally  prevalent  in  the  Judiciary  of 
the  Slates^  may  be  found  useful  iu  its  application  to  the  Judiciary  of  the 
United  Stales, 
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